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KAILBOAD  CONSOLIDATION 


House  of  Representatives, 
Committee  on  Interstate  and  ^o^^^l^Couu^.c.,^^^ 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 

^^''T^hTcSllTAN.^he  committee  wiU  please  come  to  order.     We 
have  under  consideration  H.  R.  11212  which  reads  as  follows: 

(H.  R.  11212,  Sixty-ninth  Congress,  first  session] 
A  BILL  To  promote  the  unification  of  carriers  engaged  in  interstate  commerce,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  UmtedSiatesof 
America  in  Congress  assembled,  That  the  interstate  commerce  act,  as  amended, 

'"  (IfBt^i^rting  after  the  enacting  clause  thereof  the  following  heading: 

"Title  I. — Regulation  of  Carriers" 
(2)  By  adding  at  the  end  of  such  act  a  new  title  to  read  as  follows: 

"Title  II. — Unification  of  Carriers 
"definitions 

"flT-TrwJ;^ '"trstitl^ff^ign  commerce-  means  commerce  between  any 
State  TerritoTor  possession,  or  the  District  of  Columbia,  and  any  P'aee  outside 
fw^Af-  or  between  noints  within  the  same  State,  Territory,  or  possession  or  the 
Dfsfrtt  of  Co'umbi^a!  bu,  through  any  place  outside  thereof;  or  within  any 
Territory  or  possession  or  the  District  of  Columbia. 

::S  h^oilTa^^;  eTaTeJin  the  t-spo^at^^VrtW  bv^ai^^ol^^^^^^^^ 
raXS^:lirr!-wXn  ?L-crtfnent,t^iWrte^,  Z&^^l^  ?Ms 

'" -"S) '  Thr^'Ji^'-eXmes' includes  shares,  bonds,  or  other  evidences  of  interest 

3!SVr  iioTf^h =f^4^r„Vp's^^^^ 

determined. 

"declaration  of  policy 

'«<5irr  902  It  is  hereby  declared  to  be  the  policy  of  Congress,  in  order  that 
an  adeauate  and  efficient  transportation  service  may  be  maintained  m  the 
ITnitSi  Stetes  and^^^^^^^  weak  and  short  lines   be  preserved,  to  authorise 

Tn'lnco^ra^  Unification,  through  any  -?thod  specked   in  se^^^^^^^^^^^ 

o(\A  «nH  onfi  of  this  title  of  the  propertv  of  earners  into  a  number  oi  strong  auu 
eKta"nd  well  Can^dsystTms'^ which  will,  as  far  as  practicable,  maintam 


L  BALLROAD  CONSOLIDATION 

the  existing  routes  and  channels  of  trade  and  commerce,  and  preserve,  as  be- 
tween themselves,  the  advantages  of  eflFective  competition  in  service,  so  that 
the  properties  of  the  carriers  in  each  system  shall  ultimately  be  managed  and 
operated  and  owned  or  controlled  by  a  single  corporation,  economy  be  pro- 
moted, unnecessary  duplications  and  wasteful  competition  eliminated,  better 
service  afforded,  and  the  traffic  moved  at  the  lowest  rates  compatible  with  the 
maintenance  of  adequate  and  efficient  transportation  service.  In  order  that  this 
policy  may  be  carried  out,  the  unification  of  the  properties  of  carriers,  directly 
or  indirectly,  otherwise  than  in  accordance  with  the  provisions  of  this  title, 
after  the  enactment  of  the  railroad  consolidation  act  of  1926,  shall  be  unlawful. 


(( 


UNIFICATION    UNDER    AUTHORITY    OF    THIS   TITLE 


"Sec.  203.  (1)  In  order  to  bring  about  such  unification,  two  or  more  carriers 
shall  have  power  to  agree  on  a  plan  therefor  to  be  carried  out  under  the  authority 
of  this  title. 

"  (2)  The  plan  may  provide  for  one  or  more  of  the  following: 

"  (a)  An  acquisition  by  or  transfer  to  one  of  the  petitioning  carriers  or  another 
corporation  (by  purchase,  sale,  exchange,  lease,  or  otherwise)  of  all  or  a  part,  or 
the  right  to  operate  all  or  a  part,  of  the  properties  and  franchises  of  one  or  more 
carriers,  and  if  so  desired,  the  disposition  of  all  or  a  part  of  the  remaining  assets  of 
any  of  such  carriers. 

"(b)  A  corporate  merger  or  consolidation  of  two  or  more  carriers  into  one  of  the 
petitioning  carrier  or  any  other  carrier  corporation. 

"  (c)  An  acquisition  of  securities  (by  purchase,  sale,  exchange,  lease,  or  other- 
wise) issued  by  a  carrier,  if  such  acquisition  is  proposed  to  be  made  as  part  of  a 
plan  to  effect  a  unification  under  subdivision  (a)  or  (b)  of  this  paragraph. 


(( 


PROCEDURE 


(( 


Sec  204.  (1)  Two  or  more  carriers  may  petition  the  commission  for  the 
approval  of  a  plan  to  be  carried  out  under  the  authority  of  this  title  if  the  boards  of 
directors  of  such  carriers  have  entered  into  a  joint  agreement,  under  their  respec- 
tive corporate  seals,  proposing  such  plan.  The  petition  shall  set  out  the  plan  in 
such  detail  as  the  commission  may  require. 

"  (2)  Such  joint  agreement  shall  set  out — 

"  (a)  The  terms  and  conditions  of  the  plan  and  the  methods  by  which  it  is  to 
be  effected. 

"(b)  A  statement  of  the  financial  plan  and  of  the  securities,  if  any,  to  be 
authorized  and  to  be  issued  in  carrying  out  such  plan,  the  substantial  rights, 
privileges,  powers,  and  immunities  granted  or  denied  the  holders  of  one  class 
of  shares  that  are  not  equally  granted  or  denied  the  holders  of  any  other  class 
of  shares,  and  the  terms  on  which  such  securities  are  to  be  issued. 

"(c)  Such  other  provisions  and  details  not  inconsistent  with  this  act  as  the 
board  of  directors  may  deem  necessary  or  appropriate,  or  as  the  commission  may 
require. 

"  (3)  Any  such  joint  agreement  shall  be  held  to  be  entered  into  by  the  board 
of  directors  of  any  such  carrier  if  a  majority  of  the  number  of  such  directors  in 
office  vote  therefor. 

"  (4)  A  copy  of  the  joint  agreement,  entered  into  in  accordance  with  the  pro- 
visions of  this  section,  shall  be  filed  as  a  part  of  the  petition. 


(< 


ACQUISITION    OF    SECURITIES    BY    A    CARRIER 


"Sec  205.  Any  carrier,  in  order  to  bring  about  a  unification  through  the 
securing  of  control  by  the  acquisition  of  securities,  in  accordance  with  the  policy 
declared  in  section  202,  may  petition  the  commission  for  the  approval  of  a  plan 
to  be  effected  by  the  acquisition  by  such  carrier  of  securities  issued  bv  any  other 
carrier  or  carriers,  if  such  plan  has  been  adopted  bv  the  board  of  directors  of  the 
petitioning  carrier.  Such  petition  shall  set  out  the  plan,  including  the  terms, 
methods,  and  purpose  of  the  proposed  acquisition  and  the  issue  of  any  new  secu- 
rities that  may  be  involved  therein,  in  such  detail  as  the  commission  mav  require. 


(< 


NOTICE    AND    HEARING 


"Sec  206.  (1)  The  commission  shall  give  reasonable  notice  of  the  time  and 
place  for  a  public  hearing  to  each  of  the  carriers  filing,  or  joining  in  the  filing  of, 
a  petition  under  this  title,  and  to  the  governor  of  each  State  in  which  is  located 
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«.,xr  r.arf  nf  the  lincs  of  auv  of  such  carriers.  Such  carriers,  and  any  governor  so 
notifiSi  of  any  repr^entatWe  of  the  State  designated  by  him,  and  any  other 
^2rlnnhRvinirL  intent  shall  be  afforded  a  reasonable  opportunity  to  be  heard. 
^  "?2^  In  an^  Sroce^^^^  petition  filed  under  this  title  the  commission 

mav   \n  its  d^screti^n    without  separate  hearing,  take  any  action  which  it  is 

^^^^^^t^^  -al^TsTs'- 

^c?e1r,  rhou\Crtetet^^^^^^^^ 

except  for  good  cause  shown,  an/carrier  may  file  with  the  comm^««^^f.  ^^^,.";^^^- 
venorV^t^tion  praying  that  it  be  made  a  party  to  the  proposed  unification. 

"ORDER  OF  THE  COMMISSION 

"Sec  207  (1)  If  the  commission  finds  that  the  provisions  o^J^f  title  have 
K^pn  romnl  ed  with  and  is  of  the  opinion,  after  such  hearing,  that  the  pubhc 
?n fpwTadeaiTate  and  efficie^  transportation  service  and  the  policy  of  Congress 
hereTn  decla'^r^r^^^^^^^  thereby,  the  commission  shall  enter  an  order 

^Snrovine  th^  pUn  on^^  terms  and  conditions  and  by  the  methods  set  forth  in 
tL"^  pet^Sfon  o^wHh  such  modifications  thereof,  or  "Pon.such  terms  condi^^^^^^^^^ 
onH  mpf  hodi  as  it  mav  prescribe  as  necessary  in  the  public  interest.  If  the  order 
^?  thrcomts^n  TwL?h"r  or  -t  any  intervenor's  pet^i^^^^^^^^ 

poses  as  a  ^.f^  ^o  |f  ^^^^^^ 

C'^^tft^on  ml™^^^^^^^^  efforts  made  by  them  to  comply 

^f>.^Ho  onnH^tioT^W  if  after  hearing,  the  commission  is  of  opinion  that  the 
ca  rier^'ha^^^^^^^^  made  a  party  isTsifting  on  unreasonable  terms  the  o- 
sfoTmay  revoke  or  modify  the  condition  or  prescribe  the  terms  on  which  the  car- 
rier mav  be  made  a  party  to  the  proposed  unification. 

"  (T  The^arriers  and  the  commission  shall  give  due  consideration  to  the  inclu- 
«io«  in  the  Plan  of  short  and  weak  carriers  in  the  territory  involved;  and  in  order 
fw  fhpnoHcv  declared  202  of  this  title  may  be  carried  out,  the  commis-  . 

sl^^n  U  di^reS  to  ^^^^^^^^^  available  for  its  use,  a  study  of  the  short  and 

weak  carriers. 

"consent   op    CARRIERS 

*'SFr  208  (1)  The  order  of  the  commission  under  section  207  shall  not  be- 
comfeffectWe  unless  the  board  of  directors  and  the  holders  of  the  voting  securi- 
treTof  each  of  the  carriers  designated  therein,  or,  in  the  case  of  a  petition  under 
section  205  the  board  of  directors  of  the  petitioning  carrier,  consent  thereto 

"  (2?  A  board  of  directors  of  a  carrier  shall  be  held  to  have  consented  thereto 
if  a  majority  of  the  ni^ber  of  such  directors  in  office  vote  for  the  adoption  of 

'^"fsrthe  hoK'^f  the  voting  securities  of  any  such  carrier  shall  be  held  to 
have  consented  thereto  if  the  holders  of  a  majority  in  amount  of  such  voting 

rt^^^^  Not^ceT  Zr^V^^f^^t 

n'.  shin  Ken'and  su^c^iiieetin^^^  held  and  conducted,  in  any  maimer 

lawful  for  aflnSualor  special  meeting  (as  the  case  may  be)  of  the  stockholders 

""^  «^V 4^  A  certificate  for  each  carrier,  under  its  corporate  seal,  signed  by  its  presi- 
dent or  one  of  itfvice  presidents,  and  attested  by  its  secretary  or  an  assistant 
secretary  and  Ly  acknowledged  before  a  notary  Public  by  such  president  or 
Wee  preddent  and  secretary  o?  assistant  secretary  that  its  board  of  directors 
Ind  when  required,  the  holders  of  its  voting  securities  have  so  consented,  shall 
SefiirdwithThe  commission  and  shall  be  prima  facie  evidence  of  the  facts  so 
certified. 

"effective    date    of    ORDER    OF    THE    COMMISSION 

'*SFr  209  The  order  of  the  commission  approving  such  plan  shall  become 
effective  upon  the  cerUfication  by  the  commission  that  the  board  of  directors 
Ind  the  holders  of  the  voting  securities  of  each  of  the  carriers  designated  therem 
have  consented  thereto  in  the  manner  provided  in  section  208. 


<( 
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EFFECT    OF   ORDER    OF    THE    COMMISSION 


Sec.  210.  (1)  On  and  after  the  effective  date  of  the  order  of  the  commission 
approving  such  plan,  or  of  an  order  of  the  commission  (whether  entered  before 
or  after  the  enactment  of  this  title)  approving  an  acquisition  of  control,  each 
earner  designated  in  any  such  order  shall  have  authoritv  and  power  to  carry  into 
effect,  and  to  do  any  and  all  acts  necessary  or  appropriate  in  order  to  carry  into 
effect,  such  plan  or  acquisition,  in  accordance  with  such  order;  and  such  carrier 
and  its  officers  and  directors  shall  be  relieved  from  the  operation  of  the  'antitrust 
laws '  as  designated  in  section  1  of  the  act  entitled  'An  act  to  supplement  exist- 
ing laws  against  unlawful  restraints  and  monopolies,  and  for  other  purposes  ' 
approved  October  15,  1914,  and  the  operation  of  the  first  sentence  of  paragraph 
(12)  of  section  20a  of  this  act;  from  all  other  restraints  and  prohibitions  of  any 
other  law  of  the  United  States;  and  from  any  restraints  or  prohibitions  of  the 
laws  or  constitution  of  any  State  or  any  decision  or  order  of  anv  State  authority — 
in  so  far  as  may  be  necessary  to  enable  such  carrier  and  its  officers  and  directors 
to  enter  into  and  carry  into  effect  such  plan,  or  to  make  such  acquisition,  or  to 
hold,  maintain,  and  operate  any  properties,  and  to  exercise  any  franchises, 
whether  originally  its  own  or  acquired  by  it  pursuant  to  such  plan. 

"(2)  If  the  plan  provides  for  an  acquisition  by  or  transfer  to  one  of  the  peti- 
tioning earners  or  another  corporation  as  referred  to  in  subdivision  (a)  of  para- 
graph (2)  of  section  203,  such  acquiring  carrier  or  corporation,  on  and  after  the 
effective  date  of  the  order  of  the  commission,  shall  have  power,  in  accordance 
with  the  terms  and  conditions  and  by  the  methods,  if  anv,  set  forth  in  such  order 
to  issue,  sell,  or  exchange  securities  in  accordance  with  the  order  of  the  commis- 
sion; to  hold,  maintain,  and  operate  any  properties,  and  to  exercise  any  franchises, 
acquired  by  it  pursuant  to  such  plan;  to  carry  on  and  to  do  any  business  authorized 
by  its  franchises,  whether  originally  its  own  or  acquired  by  it  pursuant  to  such 
plan,  and  generally  shall  have  all  other  powers  necessarv  or  appropriate  to  carry 
into  effect  in  all  respects  the  plan  approved  by  the  commission. 

"(3)  If  the  plan  provides  for  a  corporate  consolidation  or  merger  of  two  or 
more  earner  corporations  to  be  effected  under  the  authority  of  this  title,  such 
corporations,  on  and  after  the  effective  date  of  the  order  of  the  commission,  shall 
be  held  to  be  consolidated  or  merged,  and  the  constituent  corporations  and  the 
resulting  corporation  may  proceed  to  carry  out  the  details  thereof  in  accordance 
with  such  order,  and  the  resulting  corporation  shall  have  authoritv  and  power  to 
carry  into  effect,  and  to  do  any  and  all  acts  necessary  or  appropriate  in  order  to 
carry  into  effect,  such  plan,  to  exercise  its  franchises,  and  to  transact  and  carry 
on  business  in  accordance  therewith. 

"  (4)  The  entry  of  any  order  by  the  commission  under  this  title  and  the  certi- 
facation  by  the  commission  under  section  209  shall  be  conclusive  evidence  that 
the  carriers  designated  in  such  order  have  complied  with  those  j^rovisions  of  this 
title  which  are  conditions  precedent  to  the  entry  of  such  order  and  such  certi- 
fication. 

''(5)  The  title  to  the  real  estate,  either  by  deed  or  otherwise,  vested  in  any 
of  the  petitioning  or  of  the  constituent  corporations  shall  not  be  held  to  revert  or  to 
be  m  any  way  impaired  by  reason  of  this  title  or  of  anything  done  under  the  pro- 
visions of  this  title  or  an  order  of  the  commission  entered  thereunder. 


tt 


EFFECT    OF    CORPORATE    CONSOLIDATION    UNDER    THIS    TITL.T? 


Sec.  211.  (1)  Upon  the  effective  date  of  the  order  of  the  commission  in  the 
case  of  a  plan  presented  for  a  corporate  consolidation  or  merger  of  two  or  more 
carrier  corporations  (hereinafter  referred  to  as  the  'constituent  corporations') 
into  one  corporation  (hereinafter  referred  to  as  the  'resulting  corporation') 
effected  under  the  authority  of  this  title  and  except  as  restricted  or  limited  in 
the  origianl  or  modified  joint  agreement,  or  in  the  petition,  or  in  the  order  of  the 
commission — 

"  (a)  The  resulting  corporation  shall  have  all  and  singular  the  rights,  privileges 
powers,  immunities,  exemptions,  and  franchises  of  each  of  the  constituent  cor- 
porations; and  it  shall  have  all  powers  necessarv  or  convenient  to  carry  into 
effect  any  plan  approved  by  the  commission  under  this  act  and  to  carry  on  and 
do  the  business  authorized  in  its  franchises; 

A  ^u^  ??®  resulting  corporation,  in  accordance  with  the  terms  and  conditions 
and  by  the  methods  set  forth  in  such  order,  shall  have  power  to  issue,  sell  or 
exchange  securities; 

"(c)  All  property,  real  and  personal,  and  all  debts  due  on  whatever  account, 
including  stock  subscriptions  and  other  things  in  action,  belonging  to  each  of 
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the  constituent  corporations  shall  be  held  to  be  transferred  to  and  vested  in  the 
resulting  corporation  without  further  act  or  deed,  as  effectually  as  they  were 
vested  in  any  constituent  corporation; 

"  (d)  All  debts,  liabilities,  and  duties  of  each  of  the  constituent  corporations 
shall  thenceforth  attach  to  the  resulting  corporation,  and  become  and  be  its 
debts,  liabilities,  and  duties,  and  be  enforceable  against  it  to  the  same  extent  as 
if  such  debts,  liabilities,  and  duties  had  been  incurred  or  contracted  by  it. 

"(2)  In  the  case  of  any  such  consolidation  effected  under  the  authority  of 
this  title,  the  rights  of  creditors  and  all  liens  upon  the  property  of  any  of  the 
constituent  corporations  shall  be  preserved  unimpaired,  and  the  respective  cor- 
porations shall  be  deemed  to  continue  in  existence  so  far  as  may  be  necessary  to 

preserve  the  same.  x-x       i. 

"  (3)  Any  action  or  proceeding  pending  by  or  against  any  such  constituent 

corporation  may  be  prosecuted  to  judgment  as  if  such  consolidation  had  not 

been  effected,  but  the  resulting  corporation  may,  upon  its  motion,  be  made  a 

party  thereto. 

"dissenting  security  holders 

"Sec.  212.  (1)  In  the  case  of  any  plan  proposed  by  two  or  more  carriers 
under  section  203,  any  holder  of  a  voting  security  issued  by  any  carrier  a  party 
to  the  plan,  who  did  not  vote  for  the  adoption  of  the  plan,  may,  within  ninety 
days  after  the  annual  or  special  meeting  at  which  the  holders  of  the  voting 
securities  of  such  carrier  consented  thereto,  notify  such  carrier  in  writing  that  he 
does  not  assent.  Any  such  holder  who  does  not  so  notify  such  carrier  within 
such  time  shall  be  held  to  have  consented  to  such  order. 

"(2)  The  voting  securities  issued  by  any  carrier,  a  party  to  a  plan  under 
section  203,  and  held  by  any  such  nonassenting  holder  shall,  if  the  plan  involves 
the  retirement  of  his  security  or  the  surrender  of  his  security  in  exchange  for 
any  other  security,  be  purchased  by  the  corporation  which  is  to  manage  and 
operate  and  own  or  control  the  properties,  or,  if  for  any  reason  not  so  purchased, 
shall  be  acquired  by  condemnation  by  such  corporation,  in  accordance  with 
the  provisions  of  section  213. 
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"Sec.  213.  (1)  The  corporation  authorized  to  acquire  by  condemnation  the 
securities  of  any  nonassenting  holder,  under  the  provisions  of  section  212,  shall, 
unless  the  securities  are  purchased  pursuant  to  section  212,  petition  the  United 
States  district  court  for  a  judicial  district  within  a  State  in  which  the  carrier 
which  issued  the  securities  is  chartered,  for  the  appointment  by  the  court  of  the 
Interstate  Commerce  Commission  as  a  board  of  appraisers  to  determine  and  report 
to  the  court  the  value  of  such  securities. 

"(2)  If  such  corporation  fails  to  purchase  or  to  institute  and  maintain  con- 
demnation proceedings,  any  such  nonassenting  holder  may,  after  the  expiration 
of  six  months  after  the  date  on  which  he  gave  notice,  in  accordance  with  paragraph 
(1)  of  section  212,  institute  in  his  behalf  proceedings  for  the  condemnation  by 
the  corporation  of  the  voting  securities  held  by  him.  Such  proceedings  shall  be 
had  in  the  court  which  would  have  had  jurisdiction  of  such  proceedings  if  insti- 
tuted by  the  corporation.  All  costs  attaching  to  such  proceedings  shall  be  as- 
sessed against  the  corporation. 

"  (3)  Any  corporation  authorized  by  an  order  of  the  commission  entered  under 
this  title  to  acquire  any  property  other  than  securities,  or  any  right  or  interest 
in  any  such  property,  held  or  enjoyed  without  power  of  assignment  or  transfer, 
may  petition  the  United  States  district  court  for  the  judicial  district  in  which 
such  property  is  located,  or  of  which  the  owner  of  such  property,  right,  or  interest 
is  an  inhabitant,  for  the  appointment  by  the  court  of  the  Interstate  Commerce 
Commission  as  a  board  of  appraisers  to  determine  and  report  to  the  court  the  value 
thereof.  If  such  property  is  located  in  the  District  of  Columbia,  application 
may  be  made  to  the  Supreme  Court  of  the  District  of  Columbia. 

"  (4)  The  United  States  District  Courts  and  the  Supreme  Court  of  the  District 
of  Columbia  are  hereby  given  jurisdiction  to  hear  and  determine,  by  suit  in 
equity,  any  petition  for  condemnation  under  this  section,  and  to  enter  appropriate 
orders  of  condemnation  therein,  and  it  shall  be  the  duty  of  the  commission,  or  a 
division  thereof,  upon  any  such  appointment,  to  act  as  a  board  of  appraisers. 
While  acting  as  a  board  of  appraisers  the  commission  shall  have  the  powers  and 
duties  of  a  master  in  chancery,  but  the  commission  shall  not  be  entitled  to  the 
compensation  allowed  masters  in  chancery.     Expenditures  of  the  commission 
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while  acting  as  a  board  of  appraisers  shall  be  payable  out  of  any  appropriation 
available  for  the  expenditures  of  the  commission  under  this  title. 

"(5)  The  practice,  pleadings,  forms,  and  modes  of  proceedings  for  suits  in 
equity  for  condemnation  under  this  section  shall  conform  as  nearly  as  may  be  to 
the  practice,  pleadings,  forms,  and  modes  of  proceedings  in  other  suits  in  equity, 
and  the  powers  of  the  courts  of  the  United  States  to  prescribe  rules  for  suits  id 
equity  shall  apply  to  suits  in  equity  for  condemnation  under  this  section  to  the 
same  extent  as  they  apply  to  other  suits  in  equity;  except  that — 

"  (a)  All,  or  any  number  of,  the  nonassenting  holders  of  voting  securities  issued 
by  any  one  carrier  may  be  joined  in  one  proceeding; 

"(b)  Notice  of  any  such  petition  shall  be  given  the  holders  of  the  secutities 
or  the  owners  of  the  property  to  be  condemned  either  by  personal  service,  or,  if 
for  good  cause  shown  permitted  by  the  court,  by  publication  at  least  once  a  week 
for  four  successive  weeks  in  a  newspaper  published  in  the  judicial  district  or  in 
the  District  of  Columbia  (as  the  case  may  be) ; 

*'(c)  Reasonable  notice  and  opportunity  to  be  heard  shall  be  afforded  each 
such  holder  or  owner  by  the  board  of  appraisers,  in  such  manner  as  the  board 
or  the  court  may  prescribe; 

*'  (d)  The  report  of  the  board  shall  be  treated  by  the  court  and  proceeded  on 
in  the  same  manner  as  the  report  of  a  master  in  chancery. 

*'  (6)  Upon  the  payment  of  the  amount  of  the  award,  or  in  the  case  of  refusal 
to  recive  the  amount,  then  upon  the  deposit  thereof  with  the  clerk  of  the  court, 
the  security  or  property  shall  be  held  to  be  transferred  to  the  petitioning  carrier 
or  corporation  and  to  have  become  its  security  or  property.  In  case  of  faihire 
to  pay  the  amount  awarded  within  six  months  after  the  judgment  or  decree 
making  the  award  has  become  final,  final  process  to  execute  the  award  may  be 
had  by  writ  of  execution  in  the  form  used  by  the  court  in  suits  of  common  law  in 
actions  of  assumpsit. 

TAXATION 

"Sec.  214.  No  tax  shall  be  levied  or  collected  under  any  revenue  law  of  the 
United  States,  or  by  or  under  the  authority  of  any  State  or  any  political  sub- 
division thereof,  in  respect  of  any  issuance,  sale,  delivery,  or  transfer  of  any 
security  or  any  agreement  to  sell,  or  memorandum  of  sale  of,  any  security,  or  any 
grant,  assignment,  transfer,  or  other  conveyance  of  any  interest  in  real  or  per- 
sonal property,  in  respect  of  the  incorporation  or  reincorporation  of  any  carrier, 
or  in  respect  of  any  other  means  or  proceeding  necessary  or  appropriate  to  carry 
a  unification  into  effect,  if  in  pursuance  of  a  unification  approved  by  the  com- 
mission under  this  section.  Gain  from  the  sale  or  other  disposition  of  property, 
or  income  from  any  distribution,  in  connection  with  any  such  unification,  shall 
not  be  subject  to  tax  by  or  under  the  authority  of  any  State  or  any  political  sub- 
division thereof.  Any  such  unification  shall  be  held  to  be  a  reorganization  within 
the  meaning  of  that  term  as  used  in  Part  I  of  Title  II  of  the  revenue  act  of  1926. 


(( 
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"Sec.  215.  (1)  The  provisions  of  section  20a,  other  than  those  of  paragraph 
(10),  shall  not  apply  to  any  issuance  of  securities,  or  the  assumption  of  any 
obligation  or  Uabihty  in  respect  of  any  securities,  if  in  accordance  with  the  terms 
and  conditions  of  an  order  of  the  commission  issued  under  this  title,  approving 
a  plan. 

"(2)  The  provisions  of  paragraphs  (18),  (19),  and  (20)  of  section  1  shall  not 
apply  to  any  extension,  enlargement,  or  abandonment  of  properties,  if  in  accord- 
ance with  the  terms  and  conditions  of  an  order  issued  by  the  commission  under 
this  title,  approving  a  plan,  nor  shall  such  paragraphs  apply  to  any  construction, 
acquisition,  or  operation  of  lines  or  transportation  over  such  lines,  in  pursuance 
of  the  extension,  enlargement,  or  abandonment. 

"(3)  Any  of  the  evidence  included  in  the  record  of  the  commission  in  its 
proceedings  under  paragraph  (2),  (4),  or  (5)  of  section  5  and  any  abstract  or 
written  materials  made  by  the  commission  and  based  upon  such  evidence,  shall 
be  preserved  and  shall  be  available  to  any  may  be  used  by  the  commission  in  its 
proceedings  upon  a  petition  filed  under  this  title;  but  any  such  evidence,  abstract, 
or  materials  so  used  shall,  by  reference  or  otherwise,  be  made  a  part  of  its  record 
in  such  proceedings. 

"Sec.  216.  Upon  the  expiration  of  seven  years  from  the  passage  of  the  rail- 
way consolidation  act  of  1926,  it  shall  be  the  duty  of  the  commission  to  report 
to  Congress  the  extent  to  which  unifications  have  taken  place  in  accordance 
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with  act,  and,  in  the  light  of  conditions  then  existing,  its  recommendations  as  to 

further  proceedings.  .    «  ,,     .  .      ^  x 

"Sec.  217.  Paragraphs  (2),  (4).  (5),  and  (6)  of  section  5  of  the  interstate  com- 
merce act  are  herebv  repealed.  The  commission  may,  from  time  to  time,  for  good 
cause  shown  make  such  orders,  supplemental  to  any  order  made  under  paragraph 
(2)  of  section  5  prior  to  its  repeal,  as  the  commission  may  deem  necessary  or 
appropriate.  Any  action  taken,  under  paragraph  (2)  of  section  5,  prior  to  its 
repeal,  whether  taken  bv  the  commission  or  in  pursuance  of  an  order  of  the 
commission  made  prior  to  its  repeal,  shall,  notwithstanding  its  repeal,  have  the 
same  effect  after  the  enactment  of  the  railway  consolidation  act  of  192b  as  thougD 
such  act  had  not  been  passed. 


It 
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"Sec.  218.  If  any  provision  of  this  title  is  declared  unconstitutional,  or  the 
application  thereof  to  any  person  or  circumstance  is  held  invalid,  the  vahdity  of 
the  remainder  of  the  title  and  of  the  application  of  such  provision  to  other  persons 
and  circumstances  shall  not  be  affected  thereby. 


It 
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"Sec.  219.  This  title  may  be  cited  as  the  'Railway  consolidation  act  of  1926. 

On  the  desk  of  each  of  the  members  has  been  put  the  report  of  the 
Interstate  Commerce  Commission  on  this  bill.  The  Interstate  Com- 
merce Commission  are  holding  hearings  on  the  Smith-Hoch  bill  this 
week  and  they  ask  not  to  be  called  until  some  time  next  week  in 
person,  with  which  request  I  comphed.  But  there  is  a  letter  from 
Mr.  Esch  regarding  their  opinion  of  this  bill,  of  which  they  have  ap- 
proved in  the  main,  with  the  exception  of  a  few  changes  which  are  not 

fundamental. 

Mr.  HuDDLESTON.  I  have  not  as  yet  read  this  letter.  It  contams 
about  15  or  20  pages.  It  would  aid  me  greatly  if  I  knew  what  the  law 
now  is  with  reference  to  consolidation,  as  to  what  the  hmitations  are. 
If  we  start  out  without  knowing  that,  we  are  under  some  handicap. 

The  Chairman.  I  think  that  probably  Colonel  Thom  will  discuss 
that,  Mr.  Huddleston. 

STATEMENT  OF  ALFRED  P.  THOM,  GENERAL  COUNSEL,  ASSO- 
CIATION OF  RAILWAY  EXECUTIVES,  WASHINGTON,  D.  C. 

Mr.  Thom.  I  did  not  quite  hear  what  Mr.  Huddleston  said. 

Mr.  Huddleston.  I  said,  Colonel,  that  I,  at  least,  do  not  know— 
and  I  do  not  know  that  I  might  be  bold  enough  to  say  that  I  think 
that  is  the  general  situation — what  the  law  now  is  with  reference  to 
consohdations,  as  interpreted  by  the  commission.     To  understand  the 

Eroposed  changes,  that  would  seem  to  be  the  first  step.     We  have  not 
ad^a  chance  to  see  what  the  commission  has  said  as  yet — at  least,  I 

have  not.  j.      i 

The  Chairman.  Nobody  has,  Mr.  Huddleston.  I  was  afraid 
those  letters  might  be  mislaid  if  they  were  sent  to  your  offices,  and  I 
particularly  wanted  to  have  each  member  have  one  in  his  hands. 
Of  course,  the  members  may  take  them  to  their  offices  and  use  them. 
Mr.  Thom.  Mr.  Chairman,  it  is  not  my  purpose  to  make  the  open- 
ing statement  in  respect  to  this  matter,  but  in  reply  to  what  Mr. 
Huddleston  said,  I  may  briefly  state  what  I  understand  the  present 

situation  is.  ^^  *  •      r 

The  policy  of  consolidations  has  been  adopted  by  Congress  m  the 
transportation  act,  and  that  is  dealt  with  in  two  aspects  m  that  act. 
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One  will  be  found  in  paragraph  2  of  section  5,  and  the  other  in  the 
paragraph  beginning  with  4,  and  following  along  to  the  end  of  the 
treatment  of  that  question  in  the  transportation  act. 
Paragraph  2  of  section  5  is  as  follows: 

Whenever  the  commission  is  of  opinion,  after  hearing,  upon  application  of  anv 
carrier  or  carriers  engaged  in  the  transportation  of  passengers  or  property  subject 
to  this  act,  that  the  acquisition,  to  the  extent  indicated  by  the  commission,  by 
one  of  such  carriers  of  the  control  of  any  other  such  carrier  or  carriers  either  un- 
der a  lease  or  by  the  purchase  of  stock  or  in  any  other  manner  not  involving  the 
consolidation  of  such  carriers  into  a  single  system  for  ownership  and  operation, 
will  be  in  the  public  interest,  the  commission  shall  have  authority  by  order  to 
approve  and  authorize  such  acquisition,  under  such  rules  and  regulations  and  for 
such  consideration  and  on  such  terms  and  conditions  as  shall  be  found  by  the 
commission  to  be  just  and  reasonable  in  the  premises. 

Then,  begiimmg  with  paragraph  4  of  the  same  section,  there  is  a 
requirement  that  the  commission  shall  proceed  at  once  to  divide  the 
United  States,  or  the  railroads  of  the  United  States,  into  a  given  num- 
ber of  systems,  that  they  should  have  hearings  on  their  proposals,  and 
thereupon,  after  that  division  has  been  made,  there  should  be  no  con- 
solidation of  railroads  except  in  accordance  with  the  plan  as  outlined 
and  established  by  the  commission. 

The  commission  has  been  at  work  on  such  a  plan  since  the  passage 
of  the  transportation  act.  They  have  not  yet  completed  it.  In  the 
opinion  of  observers  and,  I  believe,  in  the  opinion  of  the  commission 
itself,  it  is  impracticable  for  them  to  do  this,  to  accomplish  that  work. 
They  are  asking  to  be  relieved  of  the  duty.  They  are  not  convinced, 
I  assume,  although  I,  of  course,  am  not  a  spokesman  for  the  com- 
mission, thAt  even  if  they  had  such  a  plan  that  it  would  be  practicable 
to  impose  it  upon  the  transportation  facilities  of  the  countr5\ 

It  would  be  artificial.  It  might  not  be  possible  from  a  financial 
standpoint,  and  it  might  therefore  turn  out  to  be  an  obstacle  instead 
of  an  aid  to  carry  out  the  policy  which  Congress  has  adopted  favoring 
consolidation. 

The  provisions  of  paragraph  2  of  section  5  I  alwavs  regarded  as  an 
ad  interim  method  of  dealing  with  the  question  of  the  transportation 
facilities  of  the  country,  so  as  not  to  freeze  them  as  they  were  at  the 
time  that  this  act  was  passed,  until  a  plan  of  the  commission  could  be 
adopted  and  proceedings  might  be  had  pursuant  to  it. 

If  you  will  notice,  it  deals  with  the  question  of  acquisition  of  con- 
trol, and  they  are  required  to  be,  under  the  terms  of  the  act,  such 
control  as  not  to  amount  to  a  consolidation. 

On  the  face  of  the  law,  the  distinction  is  drawn  between  those 
things  which  are  consolidation  and  those  things  which  are  the  acqui- 
sitions of  property  by  lease,  purchase  of  stock,  or  other  methods  of 
control  which  do  not  amount  to  a  consolidation. 

A  good  many  persons — and  I  do  not  think  that  I  am  divulging 
anv  confidence  when  I  say  that  even  so  eminent  an  authority  on  the 
subject  of  consolidations  as  Senator  Cummins  has  become  very  much 
alarmed  at  the  extent  to  which  the  commission  is  permitting  para- 
graph 2  of  section  5  to  be  used  for  the  unification  of  property. 

He,  I  think,  does  not  see  much  difference  between  what  the  com- 
mission is  permitting  and  what  the  law  says  can  be  done  under  para- 
graph 4  and  following,  of  this  section. 

For  example,  in  this  Nickel  Plate  matter  there  was  a  suggestion  of 
a  lease  of  999  years,  and  these  properties  were  to  be  brought  together 
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for  a  period,  sav,  of  that  length  of  time.  Well,  he  did  not  regard  that 
as  an  ad  interim  method  of  dealing  with  the  situation,  but  as  an 
alternative  method,  as  construed  by  the  commission,  and  he,  I  know, 
is  very  much  opposed  to  the  use  of  paragraph  2  of  section  5  as  an 
alternative  metnod  of  consolidations. 

He  had  always  thought  that  it  was  an  ad  interim  method  of  dealing 
with  these  railroad  companies,  so  that  the  natural  growth,  not 
amounting  to  consolidation,  might  not  be  impeded,  while  the  gen- 
eral policy  of  Congress  in  favor  of  consolidation  was  carried  out 
through  the  method  prescribed  in  the  transportation  act. 

You  will  therefore  observe  that  in  Senator  Cummins's  bill  he  repeals: 
paragraph  2  of  section  5,  and  I  think  it  is  fair  to  assume  that  the 
reason  which  I  have  now  given  is  the  reason  which  actuated  him  to 
take  that  position,  because  he  has  never  anticipated  that  it  should 
be  an  alternative  method  of  consolidation,  but  merely  as  an  ad 
interim  way  of  dealing  with  practical  problems  as  they  arose. 

Without  going  into  the  statement  that  I  hope  to  be  allowed  to 
make  at  a  later  hearing,  I  wish  to  say  that  the  practical  dfficulty 
with  the  present  situation  is  that  there  is  no  method  prescribed  by 
the  Federal  law  by  which  the  policy  of  the  Federal  Government  in 
favor  of  consolidation  may  be  carried  out. 

There  are  obstacles  in  the  laws  of  many  of  the  States,  not  primarily 
obstacles  in  respect  to  antitrust  laws,  because  they  are  disposed  of 
by  this  act,  but  obstacles  in  the  way  of  the  lack  of  machinery— cor- 
porate machinery — to  carry  out  a  policy  which  Congress  has  said  is 
the  policy  of  the  country  in  respect  to  consolidations. 

In  some  of  the  States  lawyers  think  that  such  machinery  does 
exist.  Manifestly,  the  lawyers  who  were  advising  the  Nickel  Plate 
people  thought  tHat  in  that  group  of  States  there  was  State  power  to 
carry  this  matter  of  consolidation  into  effect.  But  in  some  of  the 
other  States  there  is  none  at  all. 

If  you  had  consolidations  on  your  book  as  you  have,  if  you  had  the 
map  and  plan  of  the  Interstate  Commerce  Commission  in  effect, 
as  you  have  not  and  probably  never  will  have,  but  if  it  were  in  effect 
to-day,  still  the  question  would  arise  how  to  consummate,  how  to 
carry  out  the  plan  which  the  Interstate  Commerce  Commission  said 
ongfit  to  be  done  in  the  interests  of  the  country. 

Now,  therefore,  manifestly  the  need  of  this  situation  is  a  need  of 
machinery  which  shall  be  available  to  the  various  companies  which 
it  is  found  should  be  consolidated  in  the  public  interest,  to  carry  that 
into  effect.  And  I  want  to  say  to  you  gentlemen  that  that  matter  of 
machinery  has  been  the  subject,  I  believe,  of  greater  and  I  hope  of 
more  intelligent  criticism  than  any  other  matter  which  has  ever  beea 
or  will  likely  be  presented  for  your  consideration. 

For  two  years,  at  least,  the  general  counsel  of  every  railroad  in 
the  country  have  had  that  subject  under  consideration — the  legal 
machinery  of  how  to  carry  a  consolidation  that  Congress  and  the 
people  of  the  United  States  wanted  to  carry  into  effect,  and  that  it 
has  been  subjected  to  the  test  of  every  railroad  in  the  country,, 
through  its  legal  department,  as  to  what  the  machinery  should  be  la 
order  to  take  care  of  that  situation. 

I  have  participated  in  all  of  those  conferences.  I  have  received 
criticisms  from  every  part  of  the  country,  and  I  believe  that  in. 
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Senator  Cummins's  bill  and  this  bill  the  machinery  which  is  deemed 
necessary  is  practically  provided. 

So  that  wnen  consolidation  is  brought  forward,  is  carried  before 
the  Interstate  Commerce  Commission  and  is  approved,  either  ap- 
proved as  it  is  presented  or  approved  with  such  modifications  as  the 
Interstate  Commerce  Commission  may  think  desirable  and  shall 
impose  in  the  shape  of  conditions — when  it  gets  to  that  final  form, 
the  matter  of  carrying  it  into  effect  shall  be  provided  in  such  a  way 
as  to  make  it  effective. 

When  we  get  to  the  question  of  consolidations  which,  as  I  said, 
has  already  been  adopted  as  a  pohcy  by  Congress,  and  if  that  still 
is  the  policy  of  Congress,  then  I  suppose  there  is  no  doubt  in  any- 
body's mind  that  a  consohdation  which  by  the  authorities  of  the 
country,  the  Interstate  Conmierce  Commission,  has  been  thought 
in  the  public  interest,  should  have  a  practical  and  adequate  method 
of  carrying  it  into  effect. 

Now,  as  I  say,  this  bill  deals  with  that.  The  Cummins  bill  deals 
with  that  and  seeks  to  provide  the  powers  whereby  an  approved  con- 
sohdation shall  be  carried  into  effect.  Both  of  these  Mis  provide 
that  there  shall  be  no  consohdation  that  is  not  approved  by  the  Inter- 
state Commerce  Commission  as  in  the  pubhc  interest. 

They  both  provide  that  the  Interstate  Commerce  Commission,  in 
considering  any  proposal  may  say,  "  This  is  not  approved  unless  you 
comply  with  this  condition."  That  condition  may  be  that  you  take 
in  some  road  that  is  omitted  in  the  original  proposal.  They  say, ''  We 
will  approve  this,  but  you  must  take  in  road  A  B,  which  will  be  left 
in  a  position  where  it  can  not  adequately  serve  the  public  unless  it  is 
made  a  part  of  this  plan." 

Then  there  can  be  no  consohdation  under  either  of  these  bills  unless 
that  provision  is  complied  with. 

Mr.  Wyant.  That  is  in  effect  a  compulsory  consolidation  as  to  a 
part  of  the  system,  is  it  not? 

Mr.  Thom.  It  would  not  be  compulsory;  it  would  be  a  condition 
that  would  stop  you  unless  you  complied  with  it.  I  am  drawing  a 
distinction  between  compulsion  which  would  make  you  go  ahead 
anyhow  and 

Mr.  Wyant  (interposing).  If  the  part  that  they  want  to  take  in 
is  essential  to  the  successful  operation  of  the  road  and  it  can  be 
taken  in  only  upon  condition  that  they  take  in  a  piece  of  road  that 
is  not  profitable,  in  effect  that  is  compulsion:  ''If  you  want  this 
section,  you  must  take  the  other." 

Mr.  Thom.  ''If  you  want  it  badly  enough,  you  must  take  it." 
It  is  a  condition  precedent;  that  is  what  it  is.  It  is  a  condition  on 
which  you  must  either  stop  or  mu^t  comply  with. 

There  is,  manifestly,  this  situation.  A  railroad  attached  by  con- 
dition to  a  proposal  and  plan  of  consolidation  would  at  once  find 
itself  in  the  poistion  of  holaing  the  thing  up  unless  you  could  comply 
with  that  condition.  They  would  be  at  once  in  the  position  of 
making  an  artificial  use  of  their  power  in  that  regard,  because  they 
would  have  the  power  under  the  order  of  the  commission  to  say, 
**  You  can  not  go  a  step  until  you  get  this  property." 

They  would  then  be  in  a  position,  perhaps,  of  being  able  to  demand 
unreasonable  terms  in  respect  to  the  acquisition  of  that  particular 
property. 
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Both  of  these  bills  provide  that  in  that  event,  the  applicants  for 
consolidation  may  carry  that  situation  back  to  the  commission, 
explain  what  they  have  done  in  regard  to  trying  to  carry  out  the  con- 
dition and  then  the  commission  can  consider  that  condition  anew  and 
can  inipose  terms  on  this  road  which  is  to  be  added  which  it  must 
submit  to  if  it  is  to  avail  of  the  condition. 

I  just  refer  to  that  as  one  of  the  practical  aspects  of  the  case, 
because  I  think  at  the  outset  it  ought  to  be  understood  that  this 
whole  plan  contemplates  action  by  the  commission,  declaring  any 
proposal  in  the  public  interest,  before  it  can  be  done  at  all,  and  then 
that  its  power  is  not  confined  to  a  yes  or  to  a  no,  but  it  can  say  "  yes, 
on  condition,"  and  shall  change  any  part  of  the  proposal  that  it  may 
deem  necessary  in  the  public  interest  before  its  approval  can  be 
availed  of.  And  when  that  is  done,  then  the  applicants  must  de- 
termine the  question  as  to  whether  or  not  they  will  go  forward  under 
the  conditions  prescribed  or  drop  the  matter  where  it  is  because  the 
conditions  in  their  opinion  are  too  onerous  and  too  hurtful. 

I  do  not  desire,  Mr.  Chairman,  at  this  time  to  discuss  this  question 
at  length.  I  have  asked  Doctor  Duncan,  who  is  associated  with  me, 
and  wno  was  at  one  time  professor  of  economics  in  the  University  of 
Chicago  and  who  is  author  of  a  book  on  business  research  and  on 
marketing,  to  develop  for  the  committee  the  economic  aspects  of  this 
matter,  so  that  we  may  have  that  backCTOund  when  we  get  to  dis- 
cussing the  proposals  as  embraced  in  the  bill.  With  your  permission, 
I  shall  now  introduce  Doctor  Duncan. 

STATEMENT  OF  DR.  C.  S.  DUNCAN,  OFFICE  OF  THE  GENERAL 
COUNSEL  OF  THE  ASSOCIATION  OF  RAILWAY  EXECUTIVES, 
WASHINGTON,  D.  C. 

The  Chairman.  Will  you  please  state  your  name  and  whom  you 
represent? 

Doctor  Duncan.  I  am  an  economist  in  the  employ  of  the  Associa- 
tion of  Railway  Executives  and  I  am  attached  to  the  office  of  the 
generaJ  counsel  here  in  Washington. 

The  Chairman.  You  may  proceed,  Doctor.  , 

Doctor  Duncan.  If  I  might  request  it,  Mr.  Chamnan,  if  it  is 
agreeable  to  you  and  to  the  committee,  may  I  proceed  with  the 
general  statement  I  have  to  make  and  then  I  shall  be  very  glad  to 
submit  myself  to  any  cross-examination. 

The  Chairman.  We  shall  try  to  respect  your  wishes  in  that  regard. 

Doctor  Duncan.  As  Mr.  Thom  has  explained  to  you,  consolida- 
tions are  provided  for  in  the  transportation  act,  m  section  5,  which 
is  certainly  an  indorsement  of  the  principle  of  railroad  consolidation, 
as  well  as  a  declaration  of  policy  to  aonieve  such  consolidation.  I 
should  further  like  to  point  out  to  you  that  the  President  in  his  nies- 
sage  to  Congress,  December,  1923,  said  with  respect  to  consolidation: 

The  law  for  consolidations  is  not  sufficiently  eflFective  to  be  expeditious.  Addi- 
tional legislation  is  needed,  giving  authority  for  voluntary  consolidations,  both 
regional  and  route,  and  providing  Government  machinery  to  aid  and  stimulate 
such  action,  always  subject  to  the  approval  of  the  Interstate  Commerce  Com- 
mission. 
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Again  in  a  message  from  the  President  to  Congress,  at  the  begin- 
ning of  the  second  session,  Sixty-eighth  Congress,  he  said: 

The  consolidations  need  to  be  carried  out  with  due  regard  to  public  interest 
and  to  the  rights  and  established  life  of  various  communities  in  our  country. 
It  doe»  not  seem  to  me  necessary  that  we  endeavor  to  ancicipate  any  final  plan 
or  adhere  to  the  artificial  and  unchangeable  project  which  shall  stipulate  a 
fixed  number  of  systems,  but  rather  we  ought  to  approach  the  porblem  with 
such  a  latitude  of  action  that  it  can  be  worked  out  step  by  step  m  accordance 
with  a  comperhensive  consideration  of  public  interest.  Whether  the  number 
of  ultimate  systems  shall  be  more  or  less  seems  to  me  can  only  be  determined 
by  time  and  actual  experience  in  the  development  of  such  consoHdations. 

Those  portions  of  the  present  law  contemplating  consolidations  are  not 
sufficiently  eflFective  in  producing  expeditious  action  and  need  amplification  of 
the  authority  of  the  Interstate  Commerce  Commission,  particularly  in  aflFording 
a  period  for  voluntary  proposals  to  the  commission  and  in  supplying  Government 
pressure  to  secure  action  after  the  expiration  of  such  a  period. 

Further,  in  his  message  to  Congress  at  the  beginning  of  the  first 
session  of  the  Sixty-ninth  Congress,  1925,  the  President  said: 

I  recommend  that  the  Congress  authorize  such  consolidations  under  the  super- 
vision of  the  Interstate  Commerce  Commission,  with  power  to  approve  or  dis- 
approve, when  proposed  parts  are  excluded  or  new  part8  added. 

In  view  of  the  action  by  Congress  and  in  view  of  the  repeated 
messages  by  the  President  to  Congress,  it  may  be  assumed  that  a 
pohcy  of  consohdation,  as  applying  to  the  railroads  of  the  country, 
has  been  adopted.  In  the  testimony  which  I  shall  give,  I  am  assum- 
ing that  such  is  the  policy  of  Congress. 

On  this  assumption,  that  there  is  an  established  policy  of  consohda- 
tion, it  is  my  purpose  to  give  brief  consideration  to  certain  economic 
aspects  of  the  consolidation  question  which  may  serve  as  the  general 
background  for  more  specific  and  detailed  discussion  by  other  wit- 
nesses on  the  legal  and  financial  phases  of  the  subject. 

I  had  thought,  Mr.  Chairman,^  I  would  just  briefly  touch  upon 
what  consolidation  is,  as  I  think  tliat  the  word  is  used  probably  with 
different  significance  by  different  people. 

Consolidation,  as  popularly  imaerstood,  is  a  broad,  loosely  used 
term,  which  includes  all  methods  of  bringing  the  carriers  together  in 
some  form  of  centralized  control.  These  methods  may  involve  (1) 
stock  control,  (2)  control  through  lease,  (3)  control  by  direct  owner- 
ship. 

As  contemplated  by  the  transportation  act,  1920,  and  the  Parker 
biU,  which  is  now  before  the  conmaittee  for  consideration,  the  ultimate 
goal  of  legislative  action  is  *'the  consolidation  of  some  carriers  into  a 
single  system  for  ownership  and  operation"  (sec.  5,  sub.  2)  and  all 
railroads  of  the  country  ''into  a  limited  number  of  systems."  In 
other  words,  this  is  to  be  the  consolidation  of  the  properties  of  two  or 
more  carriers  'into  one  corporation  for  the  ownership,  management, 
and  operation  "  of  these  properties.  Or,  as  stated  in  the  Parker  bill, 
it  is — 

to  authorize  and  encourage  unification  *  *  *  of  the  property  of  the  carriers 
into  a  number  of  strong,  efficient  and  well-balanced  systems  *  *  *  so  that 
the  properties  of  the  carriers  in  each  system  shall  ultimately  be  managed  and 
operated  and  owned  or  controlled  by  a  single  corporation. 

It  is  clear  that  the  legislative  goal  is  a  limited  number  of  railroad 
systems,  consolidated,  merged,  or  unified  so  that  each  system  may  be 
managed,  operated,  and  owned  or  controlled  by  a  single  corporation. 
The  report  made  to  the  Interstate  Commerce  Commission  under 
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paragraphs  4  and  5  of  section  5  of  the  transportation  act,  usiiallv 
referred  to  as  '*  the  plan  or  map,''  contemplated  21  systems,  of  which 
3  included  more  than  20,000  milc«  of  road  operated— with  22,889  miles 
as  the  longest — 4  between  12,000  and  20,000  miles,  4  between  10,000 
and  12,000  miles,  the  rest  ranging  from  764  miles  to  9,384  miles. 

Mr.  Newton.  Will  you  repeat  those  figures,  please? 

Doctor  Duncan.  The  largest  number  of  miles  of  road  operated 
in  any  system  contained  in  the  plan  or  map  was  22,889. 

Mr.  Thom.  I  think  you  had  oetter  explain  there  that  the  plan  or 
map  you  refer  to  was  a  plan  or  map  that  was  made  by  Professor 
Ripley,  of  Harvard  University,  at  the  request  of  the  Interstate 
Commerce  Commission,  Doctor. 

Doctor  Duncan.  Yes.  The  Interstate  Commerce  Commission, 
in  undertaking  to  fulfill  the  injunction  under  paragraph  4, 1  think,  of 
section  5,  asked  Prof.  W.  Z.  Ripley,  of  Harvard  University,  to 
examine  the  subject  of  consolidation  and  propose  a  plan  of  consolida- 
tion covering  the  entire  country.  The  rq)ort  to  which  I  have 
referred  here  is  the  report  made  by  Professor  Kipley  to  the  commission 

in  1921. 

Mr.  BuRTNESs.  Did  the  commission  make  that  its  own  report? 

Doctor  Duncan.  I  am  goin^  to  speak  of  that  in  just  a  moment. 
The  commission  slightly  modified  the  report  made  by  Professor 
Ripley  and  published  under  Docket  No.  12964,  entitled,  "  Consolida- 
tion of  Railroads,"  what  is  called  a  tentative  plan  of  the  commission. 
There  are  certain  minor  changes  that  they  made  in  the  original  report 
or  plan  as  presented  by  its  expert. 

The  Chairman.  What  document  was  that? 

Doctor  Duncan.  The  number  was  12964. 

Mr.  Shallenberger.  The  plan  was  Ripley's  plan  rather  than  that 
of  the  commission  ? 

Doctor  Duncan.  It  is  substantially  Ripley's  plan,  modified  by  the 
commission  in  certain  respects. 

Mr.  Thom.  As  to  that,  there  has  been  no  final  action,  but  there 
have  been  hearings. 

Doctor  Duncan.  Yes.  I  was  going  to  speak  of  that.  Of  course ^ 
under  the  law,  hearings  were  required  before  the  commission  on  any 
consolidation  plan  that  it  had  to  offer,  and  hearings  were  held  for 
more  than  two  years  upon  that  plan. 

Mr.  BuRTNESs.  Just  for  my  own  understanding  at  this  time: 
The  conmaission  then  did  proceed  under  those  provisions  of  sub- 
division 5  of  section  5  to  hold  hearings  and  as  to  the  plan  that  they 
published,  was  that  done  pursuant  to  this  language  in  the  act  that 
after  the  hearings  are  at  an  end,  the  commission  shall  adopt  a  plan 
for  such  consolmation  and  publish  the  same?  Was  it  an  adoption 
in  the  sense  of  that  language  or  not? 

Doctor  Duncan.  No,  sir;  that  is  not  correct.  The  tentative  plan 
of  the  commission  was  the  basis  of  the  hearine:s  that  were  held  and 
no  final  plan  and  no  report  resulting  from  the  hearings  has  yet  been 
made  by  the  commission. 

As  to  this  plan  presented  by  the  expert  of  the  commission,  four 
of  the  systems  contained  between  12,000  and  20,000  miles;  four 
between  10,000  and  12,000  miles;  the  rest  ranging  from  764  miles 
to  9,384  miles. 
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As  modified  by  the  Interstate  Commerce  Commission  in  its  tenta- 
tive plan,  the  number  was  reduced  to  19  proposed  systems. 

The  extreme  of  consolidation  that  has  been  suggested  is  to  make 
all  of  the  railroads  of  the  country  one  single,  unified  system.  From 
time  to  time  this  extreme  measure  has  been  advocated  by  certain 
individuals,  but  the  unanswerable  objections  to  the  proposal  have 
prevented  the  idea  from  making  anv  material  progress. 

It  will  be  noted  that  the  expert  for  the  commission,  and  the  com- 
mission itself,  have  believed  that  the  imification  of  the  main  rail- 
roads of  the  coimtry  into  a  '^ limited  number,"  as  provided  for  in  the 
transportation  act,  would  be  carried  out  in  spirit  by  from  19  to  21 
consolidated  systems. 

It  is  also  important  to  note  that  all  attempts  to  consolidate  the 
carriers  of  the  country  into  a  limited  number  of  systems  have  recog- 
nized certain  fundamental  economic  situations  m  the  coimtry,  as 
relating  to  areas  of  production  and  areas  of  consumption,  the  natural 
flow  of  traffic  to  and  from  these  areas,  to  such  a  degree  that  the 
proposals  are  for  consolidated  systems  to  be  limited  by  geographical 
divisions  or  by  rate-making  districts  and  that  they  are  to  be  harmoni- 
ous with  existing  channels  of  trade. 

For  example,  it  is  well  known  that  the  flow  of  traffic  in  the  northern 
part  of  the  United  States  in  east  and  west,  that  there  is  a  current  of 
traffic  flowing  down  the  Atlantic  seaboard  north  and  south,  that  in 
the  Southeast  the  movement  is  generally  in  the  shape  of  a  U  around 
the  foot  of  the  Allegheny  Mountains,  and  that  in  the  OTeat  south- 
western region  the  flow  is  northeast  and  southwest.  So  far  as  I 
know,  all  proposals  have  recognized  this  situation. 

It  is  my  purpose  now  to  show  as  briefly  as  possible  the  economic 
factors  wnich  nave  formed  the  ideas  for  consolidation  limited  as 
described  above.  The  particular  point  to  be  kept  in  mind  is  the  fact 
that  the  railroad  systems  as  they  now  exist  have  themselves  developed 
to  meet  the  economic  demands  which  have  been  generally  indicated. 

PURPOSE   OF   CONSOLroATION 

What  is  the  aim  and  purpose  of  railroad  consolidation  as  contem- 
plated by  legislative  action  in  1920  and  as  contemplated  by  the  pro- 
posed bill? 

Senator  Cummins,  in  the  Senate  report  from  the  Committee  on 
Interstate  Commerce  on  November  10,  1919,  said: 

The  writer  of  this  report  is  firmly  convinced  that  when  the  Government  as- 
«umed  the  operation  of  the  railways  they  were,  taken  as  a  whole,  earning  all  they 
should  be  permitted  to  earn;  but  in  the  inevitable  distribution  of  these  earnings 
Among  the  various  railway  companies  the  railways  which  carried  30  per  cent  of 
the  traffic  were  earning  so  little  that  they  could  not  by  any  economy  of  good  man- 
agement sustain  themselves.  Nevertheless  it  is  unthinkable  that  these  highways 
of  commerce  shall  be  abandoned,  and  some  system  must  be  devised  not  only  for 
their  continuance,  but  for  their  betterment  and  growth.  Government  ownership 
would  solve  the  problem,  but  it  is  the  judgment  of  the  committee  that  Government 
operation  is  attended  with  so  many  disadvantages — notably  in  the  increased  cost 
of  operation — that  this  plan  must  be  discarded.  There  is  but  one  other  solution. 
It  is  consolidation,  and  here  two  policies  at  once  present  themsevles.  The  first, 
complete  consolidation  into  one  ownership;  second,  consolidation  into  compara- 
tively few  competitive  systems.  The  first  has  some  advantages  over  the  second, 
but  it  has  some  disadvantages,  and  the  disadvantages  outweight,  in  the  opinion 
of  the  committee,  the  advantages. 
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The  superior  efficiency  of  several  systems  need  not  be  enumerated  at  length, 
"but  there  is  one  consideration  to  which  attention  should  be  called:  Conipetition, 
not  in  rates  or  charges  but  in  service,  will  do  more  to  strengthen  and  make  public 
regulation  successful  than  any  other  element  which  can  be  mtroduced  mto  the 
business  of  transportation.  Honorable  rivalry  among  men  is  the  most  powerful 
stimulus  known  to  human  eflFort.  For  this  reason  largely  the  committee,  recog- 
nizing the  necessity  for  consolidation,  determined  in  favor  of  the  gradual  unifica- 
tion of  the  railways  into  not  less  than  20  nor  more  than  35  systems;  not  regional 
or  zone  systems  but  systems  that  will  preserve  substantially  existing  channels  of 
commerce  and  full  competition  in  service.  In  the  grouping  of  the  railways  into 
these  systems  another  vital  rule  is  to  be  observed,  namely,  that  they  are  to  be  so 
divided  that  the  operating  incomes  of  the  several  consolidated  companies  will  bear 
substantially  the  same  relation  to  the  value  of  their  respective  properties  held  for 
And  used  in  transportation. 

Again,  in  a  speech  to  the  Senate  on  November  4,  1919,  Senator 
Cummins  said: 

We  are  agreed  that  we  can  not  raise  the  rates  upon  the  weaker  properties  to 
that  they  will  be  self-sustaining,  because  that  would  give  to  the  stronger  proper- 
ties which  move  70  per  cent  of  the  business  of  the  United  States,  an  income  so 
excessive  that  it  would  not  be  tolerated  for  a  single  month.  Therefore  that  solu- 
tion must  be  discarded.  We  can  not  give  to  the  stronger  properties  the  rates 
which  would  return  for  them  no  more  than  a  fair  interest  upon  the  value  of  their 
property  and  that  alone,  because  that  means  death  to  the  weaker  properties 
which  must  compete  with  them  in  traffic,  and,  of  course,  upon  the  same  terms, 
so  far  as  rates  are  concerned.  So  we  must  inquire  further.  We  must  find  some 
other  way  in  which  we  can  maintain  the  general  transportation  system  of  the 
United  states  and  promote  the  welfare  of  our  people.  We  must  find  some  other 
way  in  which  to  do  it.     How  can  we  accomplish  it? 

You  mav  inquire  as  you  will,  you  may  study  it  as  deeply  as  you  may,  but  you 
will  finally  reach  the  conclusion  that  it  can  only  be  done  through  consohdation. 

He  said  further: 

The  great  general  public  has  the  right  to  ask  of  its  Government  such  a  system 
of  regulation  as  will  give  to  each  community  the  transportation  upon  which  its 
life,  its  growth,  its  development  depends. 

As  appears  in  paragraph  4,  section  5,  of  the  transportation  act, 
1920,  it  IS  enjoined  that — 

In  the  division  of  such  raUways  into  such  systems  under  such  plan  conipeti- 
tion shall  be  preserved  as  fullv  as  possible  and  wherever  practicable  the  existing 
routes  and  channels  of  trade  and  commerce  shaU  be  maintained,  bubject  to 
the  foregoing  requirements,  the  several  systems  shall  be  so  arranged  that  the  cost 
of  transportation,  as  between  competitive  systems  and  as  related  to  the  values 
of  the  properties  through  which  the  service  is  rendered,  shaU  be  the  same  so  far 
AS  practicable,  so  that  these  systems  can  employ  uniform  rates  in  the  movement 
of  competitive  traffic  and  under  efficient  management  earn  substantially  the  same 
rate  of  return  upon  the  value  of  their  respective  railway  properties. 

As  provided  for  in  the  Parker  bill,  which  is  before  this  committee 
far  consideration: 

Sec  202.  It  is  hereby  declared  to  be  the  policy  of  Congress,  in  order  that  an 
Adequate  and  efficient  transportation  service  may  be  maintained  in  the  United 
States  and  necessary  weak  and  short  lines  be  preserved,  to  authorize  and  encour- 
Age  the  unification  *  *  *  of  the  properties  of  the  carriers  into  a  number  of 
strong  and  efficient  and  weU-balanced  systems  which  wiU,  as  far  as  practicable, 
maintain  the  existing  routes  and  channels  of  trade  and  commerce  and  preserve, 
AS  between  themselves,  the  advantages  of  efiFective  competition  in  service,  so 
that  the  properties  of  the  carriers  in  each  system  shall  ultimately  be  managed 
And  operated  and  owned  or  controlled  by  a  single  corporation,  economy  be 
Dromoted.  unnecessary  duplications  and  wasteful  competition  eUminated,  better 
service  afiforded,  and  the  traffic  moved  at  the  lowest  rates  compatible  with  the 
maintenAnce  of  AdequAte  and  efficient  transportation  service. 
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When  Senator  Cummins  presented  his  bill  for  the  consideration 
of  the  Senate  Committee  on  Interstate  Commerce  during  the  present 
session  of  Congress,  he  said  in  his  opening  remarks : 

I  think  there  is  in  the  public  mind  some  misapprehension  with  regard  to  the 
chief  purposes  of  this  bill;  that  is  to  say,  S.  1870.  It  is  a  bill  to  facilitate  further 
the  consolidation  of  the  railways  of  the  United  States  into  comparatively  few 
systems.  Many  people  seem  to  assume  that  the  chief  object  to  be  accomplished 
by  the  consolidation  proposed  is  to  lessen  the  cost  of  maintenance  and  opera- 
tion. While  I  beheve  there  would  be  very  substantial  economies  effected  through 
proper  consolidation,  economies  which  have  been  estimated  all  the  way  from 
$100,000,000  per  year  to  $300,000,000  per  year,  yet  these  economies,  desirable  of 
course  as  they  are,  do  not  furnish  the  impelling  reasons  for  consolidation.     ♦     *     * 

It  is  my  opinion,  Mr.  Chairman,  formed  after  years  of  intensive  study,  that 
our  railroads  can  not  as  a  whole  be  operated  and  maintained  under  private 
ownership  upon  rates  as  low  as  ought  to  prevail  without  consolidation.     *     *     * 

These  railway  transportation  facilities  are  owned  and  operated  by  more  than 
900  independent  railway  corporations. 

More  than  80  per  cent  of  the  traffic  which  moves  in  the  United  States  is  what 
we  term  competive  traffic.  *  *  *  It  can  easily  be  demonstrated  by  facts 
that  will  not  be  disputed  by  anybody  that  taking  an  average  of  three  years 
past — and  with  a  single  exception  these  have  been  the  best  years  the  railroads 
have  ever  known  from  the  point  of  volume  of  traffic — companies  owning  more 
than  60,000  miles  of  main-track  railway  have  earned  from  less  than  nothing  to 
less  than  3  per  cent  upon  the  lowest  estimate  of  the  value  of  the  property  that 
could  be  attached  to  it  under  any  rule  of  valuation.     *     *     » 

The  object  of  consoUdation,  therefore,  is  to  keep  these  roads  running  without 
giving  to  the  more  fortunate  railway  properties  excessive  incomes.  And  I  desire 
to  remark  here  that  I  am  not  primarily  interested  in  the  capital  which  has  been 
invested  in  these  unprosperous  railroads.  I  would  not  willingly  do  any  injustice 
to  that  capital,  but  no  matter  what  happens  to  the  capital,  the  railroads  must  be 
kept  in  operation,  and  not  only  in  operation  but  in  efficient  operation. 

It  will  be  apparent  from  an  examination  of  the  comprehensive 
hearings  held  before  the  committees  in  both  Houses  of  Congress 
prior  to  the  passage  of  the  transportation  act,  as  well  as  in  the  testi- 
mony given  oefore  the  Senate  Interstate  Commerce  Committee  on 
various  bills  looking  toward  consolidation  introduced  by  Senator 
Cummins,  that  the  chief  objects  sought  by  consolidation  of  the  rail- 
roads into  a  limited  number  of  systems  are  as  follows.  I  have  en- 
deavored to  summarize  these  for  clearness. 

1.  The  rehabilitation  of  the  railroads'  credit,  in  order  that  trans- 
portation facilities  may  be  kept  in  step  with  the  increasing  demands 
for  transportation  serviice. 

2.  That  transportation  facilities,  adequate  and  efficient  in  char- 
acter, shall  be  maintained  for  the  service  of  all  communities  through- 
out the  country. 

3.  That  the  so-called  ''weak-line''  problem  should  be  solved  and 

disappear. 

4.  That  rate-making  for  the  railroads  as  a  whole  would  thus  be 
simplified  in  that  rates  would  not  need  to  be  raised  so  as  to  give 
strong  carriers  larger  revenues  than  they  need  in  order  that  weaker 
lines  may  live,  but  rates  may  be  placed  upon  a  sound  economic 
basis. 

5.  That  the  resulting  large  consolidated  systems  would  not  be 
made  so  as  to  disrupt  or  interfere  with  the  natural  flow  of  traffic. 

6.  That  competition  as  between  the  enlarged  and  strong  systems 
should  be  maintained  and  "honorable  rivalry  among  men"  should 
be  maintained  as  ''the  most  powerful  stimulus  known  to  human 
effort." 


7.  That  every  consolidation  shall  require  the  sanction  of  the  In- 
terstate C<unmerce  Commission. 

These,  in  brief,  constitute  the  avowed  purposes  sought  for  by 
legislation  active  leading  to  consolidation  of  the  railroads. 

Since  the  passage  of  the  transportation  act,  1920,  certain  changes 
have  come  both  in  economic  conditions  and  in  ideas.  Senator 
Cummins,  for  example,  has  somewhat  changed  the  emphasis  of  his 
argum.ent  from  economies  of  operation  to  preserving  transportation 
facilities.  To  be  sure,  he  desires  that  all  possible  economies  shall  be 
realized,  but  I  know  of  no  reliable  figures,  estimates,  or  authority 
as  to  what  the  possible  savings  from  economy  of  operation  would  be. 

In  fact,  in  the  hearing  on  the  consolidation  bill,  S.  2224,  introduced 
by  Senator  Cummins  during  the  Sixty-eighth  Congress,  second  ses- 
sion, the  author  of  the  bill  said: 

I  would  like  to  sav  at  this  point  that,  as  the  author  of  the  bill,  a  saving  in  the 
cost  of  operation  was  a  negligible  factor  in  my  mind.  There  is  a  great  differ- 
ence of  opinion  with  regard  to  the  saving  that  could  be  effected.  Some  experts 
say  we  could  save  from  three  to  five  hundred  million  dollars  a  year;  others  say 
the  saving  would  be  very  small.  That  was  not  my  purpose  in  introdiicing  the 
bill  and  seeking  legislation.  The  whole  purpose  was  to  keep  all  the  railroads  of 
this  country  running  at  the  lowest  possible  rates  of  transportation.  It  was  in- 
troduced l>ecause  I  believe  if  there  be  not  a  consolidation  there  are  just  two 
alternatives — a  large  part  of  the  mileage  of  the  railroads  of  the  United  States 
must  be  abandoned,  or  the  Government  must  take  charge  of  the  transportation 
system  and  operate  it  at  the  public  cost.    (Hearings  on  S.  2224,  pt.  2,  73,  74.) 

Gradually  attention  has  centered  more  and  more  upon  the  funda- 
mental question,  which  is  to  find  a  means  of  preserving  and  improv- 
ing for  each  community  its  transportation  facilities,  and  consolida- 
tion has  been  brought  forward  as  the  most  feasible  method  of  accom- 
plishing this  purpose. 

Now,  it  seems  to  me  that  all  of  these  aims  and  purposes  can  finally 
be  resolved  into  two  simple  propositions.  The  first  proposition  is 
that  the  primary  and  essential  problem  involved  in  the  question 
of  consolidation  is  finance.  The  second  proposition  is  that  no 
statutory  bars  should  be  permitted  to  prevent  the  railroads  from 
seeking,  through  the  consolidation  of  their  properties  under  proper 
regulation  and  supervision,  that  size  and  type  of  organization  which 
will  enable  them  to  serve  the  public  best. 

Now,  Mr.  Chairman,  I  should  like,  for  the  purpose  of  giving  some 
background  to  the  statements  that  will  be  made,  to  review  very 
briefly  what  consolidation  has  done  for  the  railroads  in  the  past. 

This  matter  of  combining,  or  consolidating,  or  merging  different 
lines  of  railroads  is  no  new  thin^.  In  fact,  this  process  has  been  going 
on  from  the  earliest  stages  of  railroad  construction.  The  very  nature 
of  railroad  operation  forced  upon  the  industry  the  absolute  necessity 
for  extendeci  operations.  The  railroad  is  constructed  for  the  pur- 
pose of  tapping  sources  of  traffic  and  for  conveying  that  traffic  to 
some  logical  destination.  As  the  need  for  a  longer  haul  arose,  the 
need  for  longer  mileage  under  a  single  operation  arose. 

The  United  States  census  of  1900,  in  describing  the  state  of  indus- 
try in  this  country  at  the  middle  of  the  nineteenth  century  said: 

It  seems  probable  that  until  about  the  year  1850  the  bulk  of  general  manufac- 
turing done  in  the  United  States  was  carried  on  in  the  shop  and  the  household, 
by  the  labor  of  the  family  or  individual  proprietors,  with  apprentice  assistants, 
as  contrasted  with  the  present  system  of  factory  labor,  compensated  by  wages 
and  assisted  by  power. 
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Under  these  conditions  the  business  of  the  country  was  a  local 
business  and  the  demand  for  transportation  was  a  local  demand. 
There  was  no  need  for  extensive  railroad  systems,  if  such  had  been 
possible. 

In  the  period  from  1850  to  1860,  however,  railroads  were  built  into 
competitive  territory  and  local  rivalry  increased.  The  managers  of 
these  railroads  looked  upon  them  as  a  private  enterprise,  to  be  car- 
ried on  as  a  private  manufacturing  business  or  merchandising  busi- 
ness is  carried  on.  It  was  considered  the  duty  of  railroad  manage- 
naent  to  guard  its  traffic  as  a  manufacturer  or  merchant  would  guard 
his  trade. 

In  this  early  period  of  railroad  development  when  it  became  neces- 
sary for  traffic  to  be  carried  over  lines  of  two  or  more  railroads,  the 
carriage  by  each  road  was  a  separate  act  of  transportation.  An 
individual  bill  of  lading  was  issuea  by  each  road.  It  was  not  thought 
possible  at  that  time  to  allow  freight  cars  to  be  moved  from  the  track 
of  one  railroad  over  the  tracks  of  another.  '^  For  a  railroad  company 
to  permit  its  cars  to  go  away  from  its  own  track  would  have  seemea 
the  equivalent  of  mailing  the  other  company  a  present  of  them." 

It  is  well  known,  of  course,  that  in  this  perioa  definite  steps  were 
taken  by  railroad  companies  to  prevent  the  transfer  of  traffic,  as,  for 
instance,  bv  the  Erie  Railroad,  which  built  its  track  on  a  6-foot 
gauge,  while  other  carriers  had  adopted  the  standard  gauge,  due 
probably  to  the  fact  that  the  first  steam  engines  brought  over  from 
England  had  trucks  of  that  width. 

No  doubt  this  local  attitude  of  mibd  would  have  changed  through 
necessity  with  widening  markets  and  increased  length  of  haul,  in 
order  to  get  raw  materials  and  foodstuffs  to  the  growing  trade  cen- 
ters. The  broader  idea  was  hastened,  however,  by  the  necessities 
of  the  Civil  War.  The  Government  at  that  time  was  compelled  in 
the  forwarding  of  troops  from  one  point  to  another  to  carry  them 
with  the  least  possible  delay  and  as  much  as  possible  without  change 
of  cars.  The  result  was  that  the  passenger  coaches  necessarily  were 
transferred  from  the  rails  of  one  carrier  to  those  of  another.  An- 
other factor  was  the  extension  of  mail  service,  where  time  was  of 
the  essence  and  the  delays  due  to  imnecessary  changes  had  to  be 
avoided.  Thus,  the  possibilities  of  through  car  movement  aroused 
the  people  to  a  keener  appreciation  of  the  advantage  there  would 
be  in  the  movement  of  passengers  and  freight  with  the  fewest  possi- 
ble transfers.  The  strength  of  the  prejudice  that  had  to  be  over- 
come, however,  can  be  illustrated  by  the  fact  that  the  Erie  Railroad 
was  prohibited  under  penalty  of  the  forfeiture  of  its  charter  from 
making  connections  with  another  road.  Other  States  and  even 
municipalities  placed  similar  restrictions  upon  other  railroads. 

Nevertheless,  consolidation  was  taking  place  even  during  this 
decade  preceding  the  Civil  War.  In  the  years  from  1853  to  1858 
the  foundation  of  the  great  New  York  Central  system  was  laid.  Thia 
movement  had  been  on  foot  for  some  time  and  it  is  declared  that 
each  section  of  the  road  from  Albany  to  Buffalo  was  so  constructed 
as  to  have  it  for  the  use  of  other  roads  in  a  continuous  line.  In 
order,  however,  to  secure  a  continuous  line  from  Buffalo  to  Albany 
it  was  necessary  to  consolidate  16  different  railroad  organizations^ 
It  is  interesting  to  note  that  from  the  records  of  this  early  con- 
solidation of  16  small  properties,  there  were  raised  practically  all  of 


the  problems  which  concern,  on  a  larger  scale,  the  railroads  in  their 
attempts  to  consolidate  to-day.  As  recorded  in  a  recent  book 
entitled  ''The  Beginnings  of  the  New  York  Central  Railroad,"  by 
F.  W.  Stevens,  page  378: 

The  great  problem  at  the  Syracuse  meeting  (where  consolidation  was  agreed 
upon)  was  to  agree  upon  and  use  some  basis  of  judgment  which  would  give 
to  the  stockholders  of  each  company  a  just  and  fair  proportion  of  the  securities 
to  be  issued  by  the  new  company  for  the  property  it  received  from  all.  *  *  * 
This  is  a  dilemma  which  confronts  every  voluntary  consolidation  and  also  every 
involuntary  one,  unless  legislative  "power  is  invoked  to  compel  a  stockholder 
to  surrender  his  stock  for  less  than  its  value  and  become  a  member  of  a  new 
corporation  against  his  will. 

While  the  idea  of  public  regulation,  as  we  now  understand  it,  wa& 
still  unformed  in  the  minds  of  men  at  this  early  period,  and  the  direc- 
tors of  the  various  constituent  companies  were  permitted  to  act 
without  regulation  and  supervision  on  common-sense  business  prin- 
ciples, it  may  be  noted,  first,  that  the  consolidation  which  took  place 
was  satisfactory  to  all  parties  directly  concerned;  second,  that  the 
public  was  undoubtedly  greatly  benefited  by  the  superior  service 
which  the  consolidated  roads  afforded  them;  third,  that  the  initiative 
born  of  economic  necessity  came  from  the  carriers;  and,  fourth,  that 
the  whole  proceeding  was  carried  on  on  a  business  basis,  as  is  true 
of  any  other  private  enterprise. 

As  a  result  of  the  Civil  War,  public  opinion  became  overwhelm- 
inojly  in  favor  of  the  railroads'  carrying  through  traffic,  with  through 
bills  of  lading  and  through  passenger  tickets,  even  though  the  com- 
modities and  passengers  had  to  pass  over  the  tracks  of  two  or  more 
roads.  It  may  be  recalled  that  until  after  the  Civil  War  there  was 
only  one  road  with  a  length  of  more  than  1,000  miles.  In  the  decade 
preceding  the  war,  the  Pennsylvania  system  first  surpassed  500. 
miles  in  length. 

It  is  stated  that,  for  instance,  a  journey  from  New  York  to  the  Mississippi  ia 
the  fifties  involved  not  less  than  seven  bodily  transfers  from  one  car  to  another. 

These  are  the  facts  and  conditions  which  led  Congress  to  enact^ 
in  1866,  a  law  which  stipulated  that — 

every  railroad  company  of  the  United  States  *  *  *  is  hereby  authorized 
to  carry  *  *  *  all  passengers,  *  *  *  freight  and  property  on  their 
way  from  any  State  to  another  State  *  *  *  and  to  connect  with  the  roads 
of  other  States,  so  as  to  form  continuous  lines  for  the  transportation  of  the  same 
to  the  place  of  destination. 

This  is  the  period  in  wliich  railroads  were  attached  end  to  end  to 
make  continuous  operation  over  an  extended  territory  possible. 
While  delayed  by  the  depression  of  1873  and  the  following  years,  the 
movement  for  tying  railroad  lines  together  end  for  end  and  seeking 
lateral  lines  as  feeders  progressed  with  rapidity  up  to  1890. 

In  the  annual  statistical  report  of  the  interstate  Commerce  Com- 
mission during  its  second  year  of  operation,  1889,  attention  is  called 
to  the  striking  movement  then  going  on  toward  ''organization  of 
property  for  operation."  The  writer  remarks  upon  the  changes  then 
taking  place  by  consohdation,  merger,  and  reorganization.  He  points 
out  that  during  the  year  1889,  25  companies  disappeared  from  his 
records  by  consolidation,  41  by  merger,  and  25  by  reorganization. 
His  records  show  that  for  that  year  there  were  33  operating  corpora- 
tions with  an  operated  mileage  of  more  than  1 ,000  miles  and  with  an 
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aggregate  mileage  of  76,963  miles,  or  49.09  percent  of  the  total 

mileage. 

The  same  record  shows  for  the  fiscal  year  ending  June  30,  1901,  49 
operating  corporations,  with  a  mileage  of  over  1,000  miles,  aggre- 
gating 127,448  miles,  or  64.71  per  cent  of  the  total  mileage  then 
existing. 

For  the  year  1910,  the  same  record  shows  54  operating  corporations, 
with  a  mileage  of  over  1,000,  aggregating  167,821  miles,  or  67.13  per 
cent  of  the  total  mileage  then  existing. 

It  is  clear  from  this  record  that  consolidation  is  an  old  problem 
with  the  railroads,  and  that  just  as  the  construction  of  new  lines  and 
the  extension  of  the  railroad  net  has  taken  place  to  meet  the  change 
in  demand  for  transportation  service,  so  the  consolidation,  or  combina- 
tion, or  merger  of  individual  roads  into  larger  systems  has  taken  place 
in  response  to  economic  demands. 

It  may  be  further  pointed  out  that  in  the  early  period  of  con- 
sohdation,  when  the  great  systems  which  exist  to-aay  were  built 
up  out  of  individual  properties,  the  motive  was,  first,  the  extension 
of  road  under  a  single  operating  head  for  the  carrying  of  through 
traffic  between  great  trade  centers,  such  as  New  York,  Philadelphia, 
Baltimore,  Chicago,  St.  Louis,  and  Cincinnati,  continuously  over  the 
lines  of  one  company;  second,  to  secure  increased  ability  to  handle 
the  increasing  traffic  which  developed  from  a  rapidly  growing  agri- 
cultural and  manufacturing  industry;  third,  to  secure  uniform, 
standard  equipment  and  practice  in  the  continuous  handling  of  such 
traffic;  and  fourth,  to  avoid  the  delays  and  expense  involved  in  fre- 
quent transfers,  that  is,  the  advantage  of  large  scale  transportation 
service 

With  the  rise  of  great  systems,  competition  and  rivalry  naturally 
increased  and  there  came  the  period  of  freight  rate  wars,  with  re- 
sulting legislative  action  to  establish  the  Interstate  Conmierce  Com- 
mission and  to  extend  the  regulation  by  States  and  the  Federal 
Government  over  railroad  operation.  During  the  depression  of  the 
nineties  railroad  consoUdation  was  checked,  out  with  the  return  of 
prosperity  at  the  end  of  that  decade  a  new  phase  and  a  new  impetus 

arose.  _ 

We  all  point  to  a  brief  period,  from  1899  to  1903,  as  the  one  m 
which  the  idea  of  combination  of  business,  the  idea  of  big  business,  of 
mass  production,  of  standardized  production,  actuated  the  minds  of 
business  leaders,  an  idea  that  spread  over  this  country  like  wildfire 
and  brought  into  being  the  great  trust  problem.  With  increased 
prosperity,  with  easy  money  and  strong  financial  institutions,  the 
movement  for  railraod  combination  and  consoUdation  was  renewed. 
The  movement  at  this  time  was  primarily  for  a  combination  of  com- 
peting systems  and  much  was  being  said  about  the  economics  to  be 
derived  from  large  railroad  operations  to  correspond  with  economies  of 
large  industrial  operations.  It  will  be  remembered  that  rate  agree- 
ments, pools,  and  traffic  associations,  for  the  purpose  of  preventing 
cut-throat  competition  and  mutual  destruction  by  competing  rail- 
roads had  been  declared  illegal  in  the  Trans-Missouri  Freight  Asso- 
ciation case  of  1897  and  the  Central  Traffic  Association  case  of  1898, 
wherein  the  Supreme  Court  held  that  the  Sherman  Act  applied  to  the 
railroads  and  that  the  provisions  of  that  act  rendered  an  agreement 
between  competing  railroads  to  maintain  rates  an  illegal  agreement. 
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In  1902  the  Government  brought  suit  in  the  case  of  the  Northern 
Securities  Co.,  which  was  held  by  the  Supreme  Court  to  be  illegal  in 
1904. 

The  consolidations  which  have  taken  place  since  this  period  have 
been  confined  largely  to  noncompeting  roads  or  to  stock  control  or 
to  feeder  lines,  for  the  purpose  of  ''friendly  relationship"  and  the 
facilitating  of  interchange  ol  traffic  such  as  was  permitted  under  the 
antitrust  laws  and  the  supervision  of  the  commission.  This  has  been 
called  the  period  of  ''high  strategy"  in  railroad  management.  It  will 
also  be  remembered  that  this  was  the  period  of  interlocking  directors,, 
to  such  an  extent  that  a  public  investigation  took  place  and  the  prac- 
tice was  condemned  as  not  being  in  the  public  interest.  I  refer  to 
section  10  of  the  Clayton  Act. 

Legislative  action  and  pubhc  opinion,  therefore,  for  30  years  prior 
to  the  transportation  act  had  been  based  upon  the  economic  theory 
that  public  interest  was  best  served  through  enforced  competition, 
both  in  rates  and  in  service,  between  the  rail  carriers  and  with  the 
Interstate  Commerce  Commission  enjoined  to  keep  a  vigilant  eye 
on  the  general  activities  of  railroad  managers  ancl  to  prevent,  by 
force  of  law,  discriminations,  rebates,  and  unjust  and  unreasonable 
rates.  Nevertheless,  during  tliis  30-year  period  the  fundamental 
economic  characteristics  of  railroad  operation  became  better  under- 
stood by  the  public  and  by  the  representatives  of  the  public  in  Con- 
gress, so  that  they  reached  the  conchision  that  competition  in  freight 
rates,  even  under  the  strictest  supervision,  was  not  wise  or  in  the 
public  interest,  for  the  reason  that  railroads  were  compelled  by 
economic  laws  to  charge  the  same  rate  when  in  competition. 

The  realization  of  this  fact  by  the  public  and  by  Congress  has 
doubtless  been  an  important  element  in  changing  the  attitude  of  the 
public  and  Congress  toward  railroad  consolidations,  and  this  idea 
nas  been  an  important  factor  in  leading  the  legislative  minds  in  the 
transportation  act  to  relieve  the  railroads  from  the  provisions  of  the 
Sherman  antitrust  act  and  the  Clayton  Act  and  to  permit  them, 
under  proper  supervision,  to  consolidate  in  the  public  interest. 

Through  this  devious  course  of  economic  history  we  have  arrived 
at  the  situation  where  the  Federal  law  indorses  the  principles  of 
consolidation  between  carriers,  with  proper  safeguards. 

There  are  about  1,959  operating  lessor  and  industrial  railroad  com- 
panies in  the  country.  About  500  of  these  are  either  industrial, 
narrow-gauge,  or  small  railroads  that  have  only  local  significance 
and  are  not  of  any  fundamental  importance  in  the  general  national 
transportation  system.  There  are,  therefore,  in  practical  operation 
between  1,400  and  1,500  remaining  companies  in  which  are  175  class 
I  railroads — that  is,  those  having  operating  revenues  in  excess  of 
$1,000,000  per  year — and  13  important  switching  and  terminal  com- 
panies. These  Class  I  roads  and  terminal  companies,  making  in  all 
188,  operate  about  90  per  cent  of  the  mileage,  originate  about  91 
per  cent  of  the  freight  traffic,  probably  a  higher  percentage  of  the 
passenger,  mail,  and  express  traffic,  and,  due  to  the  length  of  haul 
receive  about  96  per  cent  of  the  total  operating  railway  revenues  of 
the  country. 

There  are  in  the  country  to-day  large,  strong,  efficient  systems 
which  no  one  yet  has  proposed  to  tear  asunder  or  undertaken  to 
attach  to  other  roads.     These  systems,  as  they  stand  to-day,  are  the 
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result  of  a  slow,  progressive  economic  growth.  As  has  been  noted 
before,  the  New  York  Central  began  with  the  consolidation  of  16 
companies  to  make  a  continuous  line  from  Albany  to  Buffalo,  and 
in  1914  had  absorbed  186  companies,  some  of  which  themselves  were 
composites.  The  Pennsylvania  system  is  made  up  of  more  than 
600  original  railroad  companies,  which  have  been  reduced  by  con- 
solidation, merger,  absorption,  purchase,  or  even  foreclosure,  into  70 
transportation  companies. 

Mr.  Wyant.  Of  how  many  companies  is  the  Southern  Railway 
made  up? 

Doctor  Duncan.  The  Southern  Railway  system  was  constructed  by 
the  incorporation  of  40  or  more  original  railroad  systems. 

I  am  not  absolutely  sure  in  my  mind  that  these  companies  generally 
referred  to  as  40  were  not  the  result  of  consolidation  in  themselves. 

Mr.  Shallenberger.  How  many  of  these  companies,  if  you  know, 
were  formed  for  the  purpose  of  constructing  railroads  and  were  then 
absorbed  by  the  general  corporation,  merely  as  an  added  expediency? 

Doctor  Duncan.  In  the  construction  of  railroads,  in  the  West  par- 
ticularly, they  organized  construction  companies  to  build  the  rail- 
road. They  would  pass  over  the  railroad  after  it  was  built.  Those 
are  not  included  in  this,  however. 

Mr.  Shallenberger.  You  do  not  have  that  sort  of  consolidation 
in  there? 

Doctor  Duncan.  I  do  not  have  any  of  that  sort. 

I  suppose  it  could  be  said  that  practically  every  large  system  in 
existence  is  the  result  of  consolidation. 

If  the  record  which  has  brought  us  to  the  present  situation  holds 
a  moral  for  us  to-day,  it  is  that  there  is  constantly  upon  the  railroad 
systems  of  the  country  an  economic  pressure  which  urges  them  to 
seek  that  size  and  type  of  organization  which  will  bring  them  to  the 
highest  point  of  efficient  operation,  enable  them  to  tap  the  most 
diversified  and  fruitful  sources  of  traffic  and  to  serve  the  communities 
through  which  they  run  and  the  trade  centers  at  their  termini  as 
satisfactorily  as  possible.  Experience  has  also  demonstrated  that  as 
the  railroad  managements  accomplish  this  purpose  the  pubHc  is  more 
adequately  and  efficiently  served. 

I  would  like,  if  I  may,  on  the  basis  of  what  I  have  said,  to  analyze 
what  I  understand  to  be  the  pending  problem  now  before  the  com- 
mittee. 

As  I  see  it,  consolidation  is  only  one  phase  of  the  general  problem, 
which  is,  ''to  give  to  each  community  trie  transportation  upon  which 
its  life,  its  growth,  its  development  depends, "  at  just  and  reasonable 
rates  and  on  the  basis  of  a  fair  return  on  the  value  of  transportation 
property.  This  is  at  least  one  of  the  purposes  expressed  in  the 
transportation  act,  1920,  and  not  to  be  disturbed.  Whatever  method 
is  used  to  secure  this  desired  result,  business  relationships  are  not  to 
be  destroyed  and  business  generally  is  not  to  be  thrown  in  chaos. 
The  rights  of  the  public  and  the  rights  of  the  railroad  owners  are  not 
to  be  disregarded. 

What,  then,  are  the  elements  in  the  pending  consolidation  question  ? 
Among  these  elements  are  the  following: 

1.  Some  railroad  systems,  while  meeting  adequately  all  the  tests 
of  proper  consolidation,  are  not  yet  fully  merged  into  a  single  whole 
ana  it  may  be  desired  by  these  systems  that  opportunity  be  given 


for  them  fully  to  accomplish  this  consolidation.  In  this  class  will 
appear  such  systems  as  the  Pennsylvania,  New  York  Central,  and 
others. 

2.  Some  roads  may  see  positive  advantages  to  themselves,  to  other 
roads,  and  to  public  service  by  a  unification  of  operation.  This  was 
the  position  taken  by  those  who  sought  the  recent  Nickel  Plate 
unification. 

3.  There  are  carriers  who  probably  feel  that  all  the  advantages 
possible  may  be  secured  under  paragraph  (2)  of  section  5  in  the  law 
as  it  now  stands.  While  this  is  a  step  toward  final  consolidation, 
it  does  not  go  all  the  way.  This  provision  of  the  law  has  been  used 
by  the  Soutnern  Pacific,  the  Frisco,  and  others. 

4.  There  are  other  carriers  who  doubtless  feel  that  their  properties 
as  now  constituted  and  as  now  operated  adequately  meet  all  the  tests 
to  be  applied  to  common  carriers.  They  do  not,  therefore,  desire  to 
be  absorbed  and  thus  to  lose  their  identity,  and  they  probably  are 
not  able  to  see  any  advantage  to  the  public  generally,  to  the  com- 
munities which  they  serve,  or  to  themselves,  m  the  carrying  out  of 
a  plan  to  consolidate  all  the  roads  of  the  country  into  a  few  large 
systems. 

5.  There  are  lines  that  appear  to  see  their  only  salvation  is  being 
absorbed  by  stronger  lines.  In  their  view,  consolidation  means  for 
them  life  and  continued  existence  and  no  consolidation  means  either 
continued  loss  or  death.  vSuch  roads  doubtless  hold  that  their  con- 
tinued existence  as  a  part  of  a  strong  and  efficient  system  would 
maintain  transportation  facilities  for  the  communities  dependent 
upon  them,  would  raise  the  quality  of  such  service,  and  would  be 
ol  advantage  to  the  owners  of  the  properties. 

6.  On  the  side  of  government,  both  Federal  and  State,  there  exists 
an  inconsistency  or  conflict.  The  laws  in  certain  States  now  stand 
in  the  way  of  further  progress  in  consolidation.  The  Federal  law, 
•on  the  other  hand,  not  only  pennits,  under  certain  conditions,  the 
consolidation  of  railroad  properties,  but  encourages  such  consolida- 
tion and  affords  in  the  recapture  clause  an  incentive  or  impetus  to  the 
movement. 

7.  The  Federal  law,  however,  as  it  now  stands,  sets  up  an  arti- 
ficial and  necessarily  impractical  provision  for  the  consolidation  of 
the  carriers.  I  refer  to  the  plan  or  map  which  is  provided  for  in 
section  5,  paragraphs  (4)  and  (5)  of  the  transportation  act.  So  long 
as  the  railroads  are  a  private  enterprise,  consolidations  will  be  the 
result  of  bargaining  on  a  business  basis  and  all  parties  at  interest 
will  have  to  be  satisfied  before  the  consolidation  can  be  achieved, 
and  the  rights  of  all  will  have  to  be  fully  protected. 

Since  the  railroads  are  a  private  enterprise,  even  though  devoted 
to  public  service  and  under  public  supervision,  their  relations  to  each 
pther  must  necessarily  be  on  a  business  basis.  It  follows,  therefore, 
in  the  matter  of  consolidation  that  the  terms  under  which  consolida- 
tion takes  place  must  be  commercially  justifiable.  There  is  absolutely 
no  other  means  by  which  the  railroads,  while  remaining  private 
enterprises,  can  be  brought  together  on  an  equitable  basis  and  the 
rights  of  all  interested  parties  safeguarded. 
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In  the  report  conveying  the  plan  to  the  commission,  made  by  the 
railroad  expert  selected  for  that  pm'pose,  it  is  stated: 

The  putting  together  or  dismemberment  of  individual  properties  may  bring 
about  results,  which  are  quite  unpredictable,  by  the  arbitrary  means  of  statistical 
investigation.  Elaborate  calculations  by  experts  concerning  the  development 
of  business  under  the  new  conditions  are  really  necessary  in  order  to  afford  a 
reliable  forecast.  Not  published  statistics  but  rather  an  intimate  acquaintance 
with  local  traffic  conditions  afford  the  only  entirely  reliable  data. 

It  is  further  stated  in  the  report  that  the  aggregate  mileage  in- 
cluded in  the  proposed  consolidation  was  220,000  miles,  and  adds : 

There  thus  remains  the  not  inconsiderable  aggregate  of  39,000  miles  of  line, 
consisting  of  the  so-called  short  lines,  the  remaining  Class  I  roads  and  those 
within  Classes  II  and  III     *    *    *. 

That  is  to  say,  the  plan  presented  by  Professor  Ripley  to  the  com- 
mission, and  the  tentative  plan  upon  which  hearings  were  held  by 
the  commission,  did  not  account  for  or  include  the  mileage  to  whicn 
I  now  refer. 

No  attempt  has  been  made  to  trace  the  natural  relationships  of  these  minor 
properties  and  probably  it  is  not  necessary  at  this  time.  But  the  fact  of  their 
existence  and,  in  many  cases,  their  grave  necessities,  may  not  be  ignored.  A 
comprehensive  plan  of  railroad  consolidations  would  include  their  allocation  in 
due  course;  but  the  data  are  not  at  present  available. 

The  Interstate  Commerce  Commission  itself,  after  reviewing  this 
report  of  the  expert  which  w^as  presented  to  it  in  1921,  and  after  hold- 
ing extensive  hearings  covering  more  than  two  years  have  not  yet 
reached  any  conclusion  upon  a  comprehensive  plan  for  consolidation. 
As  the  commission  has  studied  further  into  the  subject,  the  complica- 
tions and  ramifications  have  become  so  great  that  it  is  asking  now  to 
be  relieved  of  the  responsibility  and  burden  of  publisliing  such  a  plan. 

In  its  thirty-ninth  annual  report,  of  December  1,  192n.  page  72,  the 
commission  recommends : 

That  paragraphs  (2)  to  (6),  inclusive,  of  section  5  of  the  interstate  commerce 
act  be  amended:  (o)  By  omitting  therefrom  the  existing  requirement  that  we 
adopt  and  publish  a  complete  plan  of  consolidation. 

In  view  of  this  situation,  legislative  action  is  now  called  lor  to 
modify  the  transportation  act  in  such  a  manner  as  to  eliminate  the 
requirement  for  a  plan  to.  be  published  by  the  Interstate  Commerce 
Commission.  Doubtless  mucn  good  wiU  come  from  tlxe  comprehen- 
sive study  so  far  made  in  its  endeavor  to  work  out  a  plan.  New 
information  of  a  valuable  nature  has  been  assembled  in  tiie  hearings 
before  the  commission  as  to  origin  of  traffic  and  transfers  of  traffic 
between  carriers,  and  also  as  to  the  density  of  traffic  by  operating 
divisions.  These  facts  are  new  and  are  useful  alike  to  the  carriers 
and  to  the  commission  in  many  ways,  because  we  are  realizing  more 
and  more  clearly  the  close  connection  betw^een  economic  geography 
and  the  railway  problem.  There  is  also  value  in  having  a  broad 
national  survey  of  the  railroad  situation.  Minds  have  progressed 
from  a  narrow  local  point  of  view  to  a  country-wide  point  of  view  in 
transportation  matters.  It  is  within  the  realm  of  possibility  that  a 
system  transcending  anything  yet  suggested  in  tne  various  plans 
would  be  most  effective.  The  future  alone  can  afford  us  ground  for 
judgment. 

The  requirement  for  a  plan,  rigid,  theoretical,  and  unworkable  in 
practice  is,  therefore,  not  only  not  necessary  but  is  even  an  obstacle 
and  a  detriment  to  accomplishing  the  very  purpose  sought. 
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The  further  requirement  in  the  present  law  that  the  railroads  be 
consolidated  into  a  '' limited"  number  of  systems,  ought  to  be  liberal- 
ized. What  the  far  distant  future  holds,  no  one  can  now  say.  We 
are  not  yet  a  matured  country.  Our  railroad  net  is  not  equally  com- 
plete in  all  parts  of  the  country.  But  the  consolidating  of  all  the  rail- 
roads now  m  the  country  into  19  or  21  systems  accord mg  to  a  manu- 
factured plan  in  the  immediate  future  is  not  a  possibility  without 
doing  violence  to  good  sense,  wise  judgment,  and  economic  justice  in 
many  cases,  and  without  scramblmg  roads  which  later  will  require 
unscrambling.  Natural,  businesslike,  evolutionary  progress  is  to  be 
desired  in  this  important  matter.  Safeguard  the  public,  and  I  am 
convinced  it  is  now  thoroughly  safeguarded;  remove  legal  obstacles 
that  now  stand  in  the  way  of  progress  in  consolidation  on  conserva- 
tive business  principles;  create  the  required  legal  machinery  for  carry- 
ing justifiable  consolidation  proposals  to  a  conclusion;  remove  com- 
piusion;  set  standard  tests  of  proper  consolidation,  if  possible  now, 
and  see  that  they  are  lived  up  to.  Then  consolidations  m  general  will 
take  care  of  themselves,  rersonally,  I  am  quite  convinced  that,  if 
that  could  be  achieved,  consolidation  would  move  much  more  rapidly 
than  people  generally  think. 

There  remain,  however,  the  Questions  of  finance,  of  sound  credit  and 
adequate  returns,  and  of  weak  lines. 

General  railroad  credit  can  be  restored  without  consolidation.  In 
fact,  consolidation  in  itself  will  not  restore  general  railroad  credit. 
The  solution  of  this  problem  is  now  within  the  power  of  the  Interstate 
Commerce  Commission. 

But  what  of  the  weak  lines?  If  I  may  be  permitted,  I  would  like 
to  comment  upon  that  very  important  question  at  this  time. 

If  the  progress  of  this  analysis  up  to  this  point  has  been  correct, 
the  problem  of  consolidation  very  largely  hinges  upon,  first,  the  best 
method  of  securing  and  maintaining  adequate  and  efficient  trans- 
portation service  for  all  parts  of  the  country,  and,  second,  the  solu- 
tion, necessary  for  the  realization  of  the  conditions  stated  above,  of 
the  so-called  weak-roads  problem.  Let  us  briefly  examine  this  second 
question. 

What  is  a  weak  road  ?  It  is  obvious  that  the  test  of  a  weak  railroad 
is  neither  size  nor  length  nor  location.  The  real  test  is  the  relation 
of  net  return  upon  investment.  A  railroad  is  weak  because  it  is 
lacking  in  earnings  and,  therefore,  in  credit,  and  therefore  in  proper 
equipment  and  ability  to  afford  adequate  and  efficient  service. 
WeaK  roads  do  not  correspond  to  the  classes  established  by  the 
Interstate  Commerce  Commission,  known  as  Class  I  roads,  Class  II 
roads,  and  Class  III  roads.  Weak  roads  are  not  confined  to  the  group 
known  as  short  lines. 

It  will  be  clear  also  that  even  this  test  of  weakness  will  not  neces- 
sarily classify  permanently  any  given  road  in  the  weak  group.  Let 
me  briefly  illustrate.  In  1922,  Senator  Cummins  wrote  for  the  Des 
Moines  Kegister  a  number  of  articles,  in  which  he  discussed  various 
matters  relating  to  railroads  in  a  most  able  and  interesting  manner. 
These  articles  have  been  reprinted  as  a  Government  document.  In 
one  of  them  he  said: 

I  am  not  troubled  about  roads  like  the  Pennsylvania  and  the  New  York  Cen- 
tral and  the  Burhngton,  or  what  not.  They  can  take  care  of  themselves.  ♦  ♦  ♦ 
What  are  we  going  to  do  about  roads  like  these? 
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He  then  gave  a  list  of  46  roads  that  showed  deficits  or  small  net 
railway  operating  revenues  and  he  urged  that  some  plan  must  be* 
adopted  which  would  bring  relief  to  such  roads,  and  stated  that,  in 
his  judgment,  the  only  possible  plan  short  of  Government  ownership 
was  consolidation. 

The  records  of  these  46  roads  are  now  available  for  a  later  date,  and 
we  are  able  to  see  what  has  happened  to  them  and  whether  or  not  one 
may  conclude  that  the  weak  roads  of  any  given  year  will  be  the  per- 
manent weak  roads  in  the  country. 

I  should  like  to  make  certain  comments  on  these  records.  The- 
total  mileage  represented  by  these  so-called  weak  roads  for  1922  was 
given  by  Senator  Cummins  as  42,509  miles.  Certain  minor  changes 
since  that  date  have  resulted  in  the  average  miles  operated  in  1925  of 
42,811  miles. 

An  inspection  of  this  record  will  show  immediately  the  vety  ma- 
terial change  that  has  taken  place  in  revenues,  in  operating  ratia^ 
and  in  net  operating  railway  income  with  respect  to  these  46  carriers, 
I  have  calculated,  for  instance,  the  aggregate  net  railway  operating 
income  and  the  aggregate  deficits  for  each  of  these  years.  This 
calculation*shows  that  the  total  net  railway  operating  income  for  the 
group  was  $39,325,258  and  the  total  deficits  $7,214,562  for  the  year 
1922.  This  leaves  for  the  group,  by  subtracting  the  deficits  from  the 
income,  a  total  net  railway  operating  income  of  $32,110,696.  In 
1922,  18  of  these  46  carriers  showed  a  deficit. 

For  the  year  1923  the  aggregate  net  railway  operating  income  was 
$65,868,649  and  the  total  deficits  $2,011,322,  as  contrasted  with 
$32,110,696  the  preceding  year. 

Mr.  Thom.  You  mean  $39,000,000.  You  are  contrasting  the 
figure  after  the  deduction  is  made. 

Doctor  Duncan.  Yes.  I  should  have  said,  $39,325,258.  The 
total  deficits  were  $2,011,322,  as  compared  with  $7,214,562  for  the 
preceding  year.  These  figures  show  an  increase  in  aggregate  net 
railway  operating  income  for  the  group  of  more  than  $26,500,000 
and  a  decrease  in  deficits  of  more  than  $5,000,000.  In  1923  only 
nine  of  the  roads  showed  a  deficit  as  compared  with  18  in  the  pre- 
ceding year.  When  the  deficits  are  subtracted  from  the  net  railway 
operating  income,  there  is  left  an  aggregate  of  $63,857,327. 

The  same  figures  for  1924  show  an  aggregate  net  railway  operating 
income  of  $76,598,194  and  the  aggregate  deficits  amounted  to  $2,- 
152,501.  In  this  year  there  were  11  roads  which  showed  a  deficit* 
When  the  deficits  are  subtracted  from  the  net  railway  operating 
income,  the  remainder  is  $74,545,693. 

For  1925  the  aggregate  net  railway  operating  income  was  $84,- 
080,405  and  the  total  deficits  were  $1,251,518.  The  number  of  roads 
with  deficits  was  seven.  When  the  deficits  are  subtracted  from  net 
railway  operating  income,  the  remainder  is  $82,828,387. 

Mr.  Denison.  Is  that  the  same  group  Senator  Cummins  was 
talking  about? 

Doctor  Duncan.  Exactly  the  same  group  carried  through. 

The  above  figures  give  a  clear  indication  of  the  tremendous  changes 
that  have  taken  place  in  this  brief  period  in  the  group  of  roads 
classified  at  that  tune  as  weak  lines. 

Illustrations  of  these  changes  may  be  interesting.  The  Buffalo, 
Rochester  &  Pittsburgh,  for  example,  showed  a  return  in  1922  an 
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property  investment  of  0.79  per  cent;  in  1923,  4.10  per  cent;  in  1924, 
3.63  per  cent;  and  in  1925,  3.64  per  cent. 

Mr.  Wtant.  Special  consideration  was  given  to  that  road,  due 
to  the  fact  that  it  suffered  from  the  paralysis  of  the  coal  industry,  it 
being  a  coal-carrying  road. 

Doctor  Duncan.  That  is  the  very  point  I  want  to  illustrate. 
Those  conditions  affect  the  problem  of  weak  roads. 

With  the  exception  of  1922,  the  net  railway  operating  income  was 
substantially  above  the  fixed  or  interest  charges  on  this  road. 

The  New  York,  Ontario  &  Western  in  1922  nad  a  return  on  prop- 
erty investment  of  0.35  per  cent;  in  1923,  1.04  per  cent;  in  1924,  1.73 
Eer  cent;  and  in  1925,  of  1.13  per  cent.     In  1924  this  road  had  a 
alance  after  interest  chaises  were  paid. 

The  Detroit,  Toledo  &  fronton  was  classified  by  Senator  Cummins 
among  the  weak  lines. 

Mr.  Newton.  That  was  before  Ford  got  it,  was  it  not? 

Doctor  Duncan.  Just  after.     He  had  not  begun  operation. 

The  Detroit,  Toledo  &  Ironton  showed  a  deficit  m  1922  of  $158,984, 
In  1923  the  return  on  property  investment  was  6.65  per  cent;  in  1924, 
8.80  per  cent;  and  in  1925,  12.45  per  cent.  In  every  year  subsequent 
to  the  year  1922,  there  was  a  substantial  surplus  above  interest 
charges. 

Mr.  Wyant.  All  material  for  that  factory  was  shipped  over  that 
road  ? 

Doctor  Duncan.  I  so  understand. 

Mr.  Wyant.  Does  the  commission  have  any  power  to  select  that? 

Doctor  Duncan.  I  understand  the  general  practice  is  that  the 
shipper  can  select  his  own  route. 

Tne  Missouri  Pacific,  listed  as  a  weak  line  in  1922,  had  a  return 
on  investment  of  2.13  per  cent  in  that  year;  of  2.23  per  cent  in  1923, 
of  3.78  per  cent  in  1924,  and  of  4.31  per  cent  in  1925.  This  road  has 
now  passed  definitely  out  of  the  wealk-line  class,  as  have  others. 

The  Texas  &  New  Orleans  road  had  a  deficit  in  1922  and  in  1923. 
In  1924  it  had  a  return  on  property  investment  of  1.33  per  cent  and 
in  1925  a  return  of  6.36  per  cent. 

These  examples  only  illustrate  the  changes  that  may  take  place  in 
any  group  of  railroads  where  business  and  traffic  are  liable  to  fluctu- 
ation. They  show  very  clearly  that  no  extensive  group  of  railroads 
can  be  permanently  classified  from  the  results  of  any  one  year  as 
weak  lines. 

The  converse  also  is  true.  This  is  a  broad  country  with  greatly 
diversified  climate  and  agriculture  and  industry.  The  same  influ- 
ences do  not  have  the  same  effect  in  all  parts  oi  the  country.  The 
result  is,  therefore,  that  for  one  reason  or  another  certain  railroad 
lines  may  grow  weaker  and  may  fall  into  the  class  of  weak  lines. 
In  a  word,  Uiere  is  no  permanent  classification  that  can  be  made  here. 

It  is,  however,  certain  that  even  though  roads  increase  their  earn- 
ings so  as  to  rise  out  of  what  may  be  called  the  ** weak-road"  class, 
and  other  roads  may  decrease  their  earnihgs— perhaps  I  should  say 
have  their  earnings  decreased — so  as  to  fall  into  this  classification, 
thus  making  the  subject  somewhat  indefinite  and  uncertain,  there  is 
a  problem  that  remains  constant.  That  problem  is  to  preserve  and 
to  maintain  a  stong,  efficient,  and  adequate  transportation  service. 
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It  may  be  further  noted  that  out  of  these  46  roads,  with  a  total 
mileage  of  a  little  more  than  42,000,  11,000  miles  are  now  controlled 
by  other  companies,  and  something  like  31 ,000  miles  are  independent. 
Of  course,  that  simply  means  that  in  cases  where  these  properties  are 
controlled  by  larger  properties,  the  published  returns  are  not  of  as 
much  significance  for  that  particular  property  as  in  the  independent 
cases.  Some  of  those  roads  are  controlled  bv  such  companies  as  the 
Canadian  National,  the  Erie,  Southern  Pacific,  the  Northern  Pacific, 
Burlington,  and  the  Atchison. 

I  do  not  desire  to  have  it  inferred  that  there  is  not  a  real  weak-line 
problem  to  be  faced.  My  purpose  rather  is  to  show  in  as  impressive 
a  manner  as  I  am  able  that  the  weak-line  problem,  like  all  phases  of 
consolidation  is  made  up  of  specific  business  problems,  dinering  in 
detail  and  demanding  individual  analysis  and  study. 

I  desire  also  to  emphasize  as  much  as  I  can  that  tne  other  problem, 
namely,  the  strengthening  of  the  transportation  service  of  the 
country,  is  a  pressmg  and  important  proolem.  Transportation  is 
almost  universally  referred  to  as  a  fundamental  and  essential  service. 
It  seems  to  me  that  it  follows,  therefore,  that  the  problem  of  strength- 
ening that  fundamental  and  essential  transportation  service  is  one 
which  must  be  met. 

After  one  has  determined  what  a  weak  road  is,  the  second  step  to  be 
taken  is  to  inquire,  "What  are  the  causes  of  weakness?"  Let  us  say 
that  the  answer  generally  is  that  the  primary  cause  is  financial — the 
lack  of  adequate  earning  power.  Bact  of  this,  however,  are  the  con- 
tributing causes  which  must  be  isolated  and  analyzed.  There  may  be, 
for  instance,  a  lack  of  traflSc,  due  either  to  lack  of  production  in  the 
communities  served,  inability  to  secure  traffic  in  the  competitive 
struggle  with  other  carriers,  or  otherwise.  It  is  possible  that  there 
may  be  uneconomical  management.  The  financial  structure  may  be 
the  cause,  such  as  overcapitalization.  There  may  have  been  unwise 
construction.  It  is  generally  admitted,  I  believe,  that  a  careful 
survey  would  show  that  certain  mileage  should  not  have  been  built 
and  that  certain  mileage,  having  been  built,  should  probably  long  since 
have  been  abandoned.  Or  it  may  be  that  the  level  of  rates  within 
the  entire  district  is  too  low.  There  may  have  been  overbuilding  in 
a  certain  district.  There  may  be  steep  grades  or  circuitous  routes. 
A  weak  road  may  result  from  exhaustion  of  resources  through  the 
cutting  out  of  timber  or  the  depletion  of  mines,  with  nothing  to  take 
the  place  as  a  source  of  traffic.  The  causes  are  numerous,  and  one 
can  not  act  intelligently  in  solving  the  problem  raised  by  weak  lines 
without  an  intelligent  and  comprehensive  knowledge  of  these  causes. 

The  third  step,  it  seems  to  me,  that  should  be  taken  is  to  consider 
how  consolidation  would  affect  these  causes  of  weakness.  Would 
consolidation  eliminate  them?  Would  the  joining  of  weak  lines  with 
weak  lines  bring  more  traffic,  secure  better  management,  produce  a 
better  financial  structure,  eliminate  steep  grades,  or  otherwise  be 
helpful  ? 

It  must  also  be  considered  that  if  consolidation,  as  proposed  by  an 
arbitrary  plan,  would  not  remedy  the  causes  of  weakness,  then  the 
absorption  of  an  inherently  weak  line  into  another  system  would  only 
carry  dry  rot  into  the  larger  structure.  No  artificial  plan  can  take 
into  account  the  necessary  details  to  afford  a  basis  for  mtelligent  ac- 
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tion  in  regard  to  these  questions.     No  arbitrary  legislative  act  will 
create  new  traffic. 

A  great  deal  is  said  about  the  weak  lines  and  short  lines  becoming 
feeders  to  a  larger  system.  Careful  consideration,  however,  is  needed 
to  see  that  these  new  attachments  are  feeders  and  not  suckers. 

Mr.  Wyant.  What  is  your  view  of  a  short  road  in  the  position 
that  it  has  potential  freight  amounting  to  milUons  of  tons  not  yet 
developed,  but  which  in  the  course  of  years  will  be  developed,  and 
that  road  would  become  profitable?  Should  that  be  taken  care  of 
by  a  stronger  road  ?     What  is  your  position  on  that?  ,    .     .       •* 

Doctor  Duncan.  My  position,  as  I  have  already  stated,  is  that  if 
the  facts  are  as  you  say,  and  it  can  be  demonstrated  that  the  potential 
traffic  is  there,  then,  if  a  larger  system  can  be  shown  that  fact  it  will 
not  be  long  in  taking  over  that  system.  That  is  all  it  needs.  It  is  a 
businessproblem.  i    n  i. 

Mr.  Wyant.  So  the  question  of  where  that  short  line  shall  be 
classified  must  be  predicated  upon  the  potentiaUty  of  freight  in  that 
district  in  years  to  come? 

Doctor  Duncan.  Yes.  And  you  can  only  know  that  as  a  result 
of  careful  study  in  each  individual  case. 

Mr.  Wyant.  By  practical  men? 

Doctor  Duncan.  By  practical  men. 

Mr.  Denison.  Is  the  St.  Paul  a  weak  road? 

Doctor  Duncan.  I  think  from  the  definition  I  gave  of  a  weak  road, 
it  is  at  present  weak,  based  upon  its  inabihty  to  earn  a  return  upon 
the  investment  at  the  present  time. 

Mr.  Shallenberger.  Do  you  mean  that  consolidation  of  profat- 
able  roads  should  be  permitted,  and  the  only  question  is  the  con- 
solidation of  a  strong  line  with  one  that  is  not  profitable? 

Doctor  Duncan.  No;  I  do  not  take  that  position.  I  do  not  mean 
to  take  that  position.  All  I  said  in  answer  to  Congressman  Wyant 
was  that  if  the  situation  was  as  he  suggested,  if  the  potential  traffic  is 

there /?    1 1  j 

Mr.  Shallenberger.  Then  it  would  be  a  profitable  road. 

Doctor  Duncan.  It  could  be  made  a  profitable  road. 

Mr.  Shallenberger.  Then  the  other  road  should  be  permitted 

to  take  it?  ,      ^         ,       t  ^ 

Doctor  Duncan.  I  think  so,  in  general.  But  what  1  meant  was 
that  even  then  it  would  require  considerable  study  to  see  whether  or 
not  the  public  would  be  benefited.  .     .    xv   x  •# 

Mr.  Shallenberger.  You  do  not  think  that  the  logic  is  that  if 
that  road  by  itself  would  be  a  profitable  road  and  could  be  managed 
so  as  to  become  within  the  rule  of  the  commission  as  to  what  is  an 
economical  road,  it  should  be  allowed  to  stand  by  itself? 

Doctor  Duncan.  I  think  even  there,  when  the  question  of  con- 
solidation comes  along,  you  would  have  to  apply  the  test  of  consoli- 
dation to  it.  That  roatl  might  be  able  to  fulfill  aU  the  requu-ements 
of  a  consolidated  system.     You  can  not  tell  without  mvestigating  it. 

Mr.  Shallenberger.  Does  this  law  contemplate  consolidation  of 
railroads  whether  profitable  or  otherwise?  j  i      xi. 

Doctor  Duncan.  The  transportation  act,  as  interpreted  by  the 
commission,  contemplates  the  consolidation  of  all  railroad  properties 
in  the  country  into  either  19  or  21  consolidated  systems,  regardless  of 

©9790— 26 ^8 


30 


RAILROAD  CONSOLIDATION 


whether  they  are  profitable  or  not.  I  was  contending  that  that  ought 
to  be  liberalized. 

There  is  another  phase  to  this  situation.  There  has  been  devel- 
oping during  recent  years  a  new  type  of  transportation  in  the  motor 
vehicle  over  the  improved  highways.  It  is  probable  that  this  com- 
petition between  motor  vehicles  and  steam  roads  is  more  severe  and 
mtense  with  short  lines  and  with  certain  weak  lines  than  with  the 
larger  systems. 

In  this  connection  it  is  interesting  to  note  the  arguments  that  have 
been  used  to  secure  permission  for  abandonment  before  the  Inter- 
state Commerce  Commission  in  recent  years.  The  total  mileage 
abandoned  between  1920  and  1925  was  2,439  miles.  Of  this  number 
logging  and  mining  roads,  both  main  lines  and  branches,  aggregated 
1,351.3  miles,  or  55.4  per  cent  of  the  total  abandoned  mileage. 

Mr.  Wyant.  At  this  time  I  would  like  to  ask  you  a  question. 

Doctor  Duncan.  Yes,  sir. 

Mr.  Wyant.  You  gave  some  reference  a  moment  ago  to  lines  where 
certain  mileage  was  abandoned. 

Doctor  Duncan.  Yes,  sir. 

Mr.  Wyant.  You  gave  us  some  mileage,  but  not  the  number  of 
roads.  I  would  like  to  have  the  number  of  roads  that  were  aban- 
doned, if  you  have  them. 

Doctor  Duncan.  I  think  I  give  them  in  this  discussion  somewhere. 
I  have  just  forgotten,  but  I  think  I  will  come  to  that. 

Logging  roads  alone  made  up  62.8  per  cent  of  this  1,351.3  miles. 
These  figures  appear  in  Public  Eoads  for  October,  1925,  pages  169 
to  173. 

The  causes  for  lack  of  traffic,  as  has  been  said,  are  numerous. 
Primarily,  these  causes  are  exhaustion  of  natural  resources,  compe- 
tition of  other  roads,  competition  of  motor  vehicles,  the  rearrange- 
ment of  lines  of  road,  and  other  miscellaneous  causes.  A  study  of  the 
commission's  abandonment  cases  shows  that  exhaustion  of  natural 
resources  was  the  primary  cause  of  lack  of  traffic  on  78  roads  aban- 
doned, representing  57.8  per  cent  of  the  total  abandoned  mileage. 
Competition  of  other  roads  represent  29.3  per  cent  of  the  total  mile- 
age; competition  of  motor  vehicles  4.3  per  cent  of  the  total  mileage; 
rearrangement  of  lines  of  road  1.3  per  cent;  and  miscellaneous  causes 
7.3per  cent. 

For  fear  I  do  not  have  the  number  of  roads  abandoned.  I  will  see 
if  I  can  not  locate  that  information.  Between  1920  ana  1925  the 
number  of  roads  abandoned  was  120. 

Mr.  Wyant.  What  are  you  reading  from  ? 

Doctor  Duncan.  Public  Roads,  a  journal  of  highway  research,  for 
October,  1925,  page  171. 

It  seems  to  me  that  these  facts  have  an  important  bearing  upon 
the  consolidation  question.  They  appear  to  me  to  show  beyond  a 
shadow  of  a  doubt  the  sheer  impossibility  of  the  practical  working  of 
any  arbitrary  consolidation  plan. 

Undoubtedly  something  must  be  done  in  aid  of  weak  lines,  unless 
Congress  is  willing  to  permit  certain  communities  to  lose  their  trans- 
portation facilities  by  steam  roads.  On  the  other  hand,  it  is  obviously 
an  individual  business  pi;oblem  in  each  case  and  can  not  be  met  by 
any  general  principle  or  rule.  It  would  seem  that  the  common-sense 
thmg  to  do  in  this,  as  in  all  other  cases,  is  to  remove  any  legal  or 
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other  barriers  in  the  wav  of  possible  consolidation  or  absorption  of 
weak  lines  into  larger  systems,  in  order  that  the  managements  of  the 
railroads  may  study  the  opportunities  for  improvement  and  for 
mutual  advantage  and  for  better  service  to  the  public.  On  the 
other  hand,  legislative  action  should  be  avoided  which  would  tend 
to  saddle  weak  lines  on  strong  lines,  upon  which  latter  so  great  a  pro- 
portion of  the  traffic  of  the  country  is  borne,  m  such  a  manner  that 
the  general  transportation  service  would  be  made  to  suffer. 

It  is  generallv  admitted  that  in  all  cases  supervision  of  the  Inter- 
state Commerce  Commission  should  be  reouired  and  the  public 
interest  should  in  all  instances  be  safeguarded.  It  is  eoually  neces- 
sary that  Congress  and  the  public  should  understand  that  the  con- 
solidation problem  is  one  which  depends  upon  a  sound  economic  and 
commercial  judgment.  Consolidation  will  take  place  only  upon  such 
terms  as  appear  sound  and  businesslike  to  the  judgment  of  business 
men.  Any  attempt  to  consolidate  otherwise  is  to  place  an  obstacle 
in  the  way  of  accomplishing  the  very  purpose  desired. 

The  Chairman.  The  committee  will  have  to  adjourn,  and  you  my 
resume  again  to-morrow  morning.  The  committee  will  stand  ad- 
journed until  10  o'clock  to-morrow  morning. 
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House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Thursday,  May  27,  1926. 

The  eommittee  met  at  10  oVlock  a.  m.,  Hon.  James  S.  Parker 
(chairman)  presiding. 
The  Chairman.  The  committee  will  come  to  order. 

STATEMENT  OF  DR.  C.  S.  DUNCAN— Continued 

Doctor  Duncan.  Mr.  Chairman  and  gentlenien,  on  last  Monday, 
in  speaking  before  yoU  on  the  subject  of  consolidation,  I  endeavored 
to  (Jevelop  these  points,  which  I  should  like,  if  I  may,  to  have  the 
opportunity  to  summarize  just  at  this  time  in  order  to  connect  what 
I  have  still  to  say  with  what  I  testified  to  the  other  day. 

In  the  first  place,  I  endeavored  to  develop  that  consolidation  of 
railroads  under  existing  and  contemplated  legislation  means  the 
concentrating  of  management,  operation  and  ownership  and  control 
in  large  individual  corporations,  with  the  entire  loss  of  identity  for 
many  properties  now  in  existence,  so  as  to  result  in  a  limited  number 
of  such  corporations,  the  maximum  so  far  suggested  being  21. 

Second.  The  purpose  in  view  of  such  legislative  action  is  primarily 
to  preserve,  maintain  and  strengthen  the  transportation  service  of 
the  coimtry,  secondarily  to  realize  whatever  savings  or  economies  in 
operation  may  be  possible,  and  then  to  secure  whatever  advantage 
there  may  be  in  a  simplified  rate  structure  and  in  increased  effective- 
ness in  regulatory  control. 

Third.  The  history  of  railroad  growth  and  development  in  the 
country  shows  that  consolidation  has  been  a  continumg  important 
factor,  with  resultant  benefits  to  the  carriers  and  the  piibliq. 

Fourth.  The  pending  problem  for  Congress  to  solve  is,  while 
maintaining  ample  safeguards  to  public  interest,  to  remove  legal  and 
other  obstacles  in  the  way  of  progress,  to  create  the  required  ma- 
chinery for  carrying  justifiable  consolidation  proposals  to  a  con- 
clusion, to  remove  compulsion  which  tends  to  deieat  the  very  purpose 
desired,  to  set  up  appropriate  tests  to  determine  what  are  proper 
consolidations,  and  tnen  to  leave  the  rest  to  individual  initiative  of 
railroad  management. 

Fifth.  Congress  and  the  public  should  clearly  distinguish  between 
the  so-called  '^weak-line"  problem  and  the  problem  of  weak  trans- 
portation service,  realizing  the  former  to  be  a  question  for  individual 
and  detailed  study  and  the  latter  to  be  a  real  national  problem  which 
Congress  must  meet.  • 

Sixth.  So  long  as  railroads  are  a  private  enterprise,  as  thev  now 
are,  although  devoted  to  public  service  and  under  public  regulation, 
the  terms  and  conditions  under  which  consolidations  take  place  must 
be  of  such  a  character  as  to  appeal  to  the  business  sense  and  judgment 
of  business  men. 
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I  should  like  to  develop,  if  I  may,  two  or  three  points  further 
before  concluding  what  I  nave  to  say.  I  should  like  to  speak  now 
briefly  on  what  I  call  the  tests  of  proper  consolidation. 

The  tests  which  are  to  be  appliea  to  every  system  in  order  to  deter- 
mine whether  or  not  it  is  a  proper  svstem  are  set  up  in  the  bill. 

As  applied  to  the  corporation  itseff ,  the  tests  are — 

First.  That  it  be  *' strong."  By  this  is  meant,  I  presume,  that  the 
corporation  shall  be  financially  sound,  so  that  it  can  obtain  the 
necessary  funds  for  additions  and  betterments  at  the  lowest  possible 
cost:  that  its  sources  of  traffic  shall  be  diversified  and  dependable, 
thus  assuring,  as  far  as  possible,  a  continuity  of  revenues:  that  it 
shall  be  able,  with  adequate  facilities,  equipment,  additional  tracks, 
yards,  and  terminals,  to  offer  servire  comparable  with  competitors 
and  adeauate  to  the  public  need. 

Second.  That  it  be  '^ efficient."  This  means,  I  presume,  that  with 
the  strength  required  by  the  first  test  it  shall  be  neither  too  large, 
so  as  to  become  unwieldy  or  unmanagable,  nor  too  small  to  secure 
the  economies  derived  from  large-scale  operation;  that  it  shall  be 
in  a  position  to  make  the  best  possible  use  of  its  rolling  stock,  yards, 
and  terminals,  so  as  to  avoid  congestion  or  transportation  shortage 
on  the  one  hand  and  idle  facilities  on  the  other;  that  it  shall  be,  in  a 
word,  adequate  to  meet  the  transportation  demands  made  upon  it 
at  the  lowest  possible  cost. 

Third.  That  it  shall  be  well  balanced.  I  assume  that  this  means 
well  balanced  as  to  the  system  itself  and  also  well  balanced  as  that 
system  is  related  to  others  with,  which  it  comes  in  competition. 
As  to  the  system  itself,  I  assume  the  phrase  means  that  the  system 
operated  by  a  single  corporation  shall  oe  large  enough  to  justify  the 
necessary  operating  overhead  costs,  such  as  the  employment  of 
operating  officials,  traffic  officials,  supervisors,  traffic  solicitors,  etc.; 
that  the  functions  of  management  may  be  so  far  separated  as  to 
secure  adequate  and  effective  attention  without  becoming  top- 
heavy;  that  it  shall  reach  such  points  as  will  give  it  a  reasonable 
opportunity  to  originate  as  well-diversified  traffic,  so  that  depression 
in  a  single  industry  will  not  too  greatly  affect  its  total  traffic;  and 
that  it  shall  become  competitively  important  in  freight  transfer  and 
delivery.  In  the  relation  of  system  to  system  the  phrase  must 
mean  that  each  system  shall  be  able  to  hold  its  own  with  other 
systems  serving  the  same  territory. 

As  applied  to  the  relation  of  the  carrier  to  the  public,  the  tests 
are — 

First.  That  existing  channels  of  trade  and  commerce  be  main- 
tained as  far  as  practicable.  This  means  that  the  public  shall  not, 
by  any  system  of  consolidation,  be  deprived  of  any  existing  oppor- 
tunity by  rail  to  reach  present  markets;  that  existing  trade  centers 
shall  not  be  unfavorably  affected  by  the  merger  of  roads  and  that 
commodities  shall  continue  to  move  to  and  from  such  centers  as  at 
present,  or  as  they  would  move  naturally  in  the  future  under  chang- 
ing economic  conditions. 

Second.  That  better  service  shall  be  afforded.  This  means,  as  I 
understand  it,  that  no  consolidations  are  to  be  permitted  merely  for 
the  purpose  of  consolidating,  but  only  on  the  basis  that  the  public 
thereby  will  in  some  way  be  served  more  acceptably. 


Third.  That,  while  competition  in  service  is  to  be  maintained,  the 
public  is  to  be  spared  the  burden  of  ''unnecessary  duplications  and 
wasteful  competitive  methods,"  whatever  they  may  be.  A  part  of 
this  probably  refers  to  circuitous  hauls,   duplicated  Imes,  yards, 

terminiJs,  and  such  like.  ^  ,       «.     ,    ,     , 

Fourth.  That  every  community  shall  be  afforded  adequate  service 
as  a  part  of  a  public  duty  owed  to  each  community  by  the  general 
Government  and  by  the  public  service  of  the  carriers,  in  the 
words  of  Senator  Ciunmins — 

The  great  general  public  has  the  right  to  ask  of  its  Government  such  a  system 
of  regulation  as  will  give  to  each  community  the  transportation  upon  which  its 
life,  its  growth,  its  development,  depends. 

Insufficient  and  inadequate  transportation  service  must  go. 
It  becomes  obvious  that  these  tests  can  not  be  appl^d  generally 
but  only  on  the  basis  of  a  careful  analysis  m  each  case.  For  example, 
it  may  well  be  found,  and  indeed  it  will  certamlv  be  found,  that  a 
number  of  existing  systems  fulfill  now  all  of  these  requu-ements 
It  will  no  doubt  be  found  upon  examination  that  there  are  mdividiiaJ 
lines  and  there  are  branches  of  existing  systems  which  may  not  be 
able  to  justify  their  existence  at  all,  and  that  the  public  may  in  fact 
be  benefited  by  getting  rid  of  them  entu-ely. 

Nothing  is  said,  it  will  be  noted,  about  the  length  of  line  necessary. 
The  systems  outlined  in  the  tentative  plan  submitted  by  the  comm^- 
sion  range  from  764  miles  of  road  operated,  as  a  mmunum,  to  ^^,»»y 
miles  or  road  operated,  as  a  maximum.  Other  sugg^ted  systenis 
acrgregate  more  than  35,000  miles  of  road  operated.  Underlying  ail 
other  tests,  of  course,  and  the  very  touchstone  of  all,  is  the  public 
interest.  How  can  the  public  be  most  adequately  and  ethciently 
served?     That  is  the  ultunate  question. 

Mr.  Cooper.  May  I  ask  you  a  question  at  that  point  ? 

Doctor  Duncan.  Yes,  sir.  , 

Mr  Cooper.  Do  you  know  what  the  total  mileage  of  the  proposed 
merger  of  the  Nickel  Plate,  and  the  Norfolk  &  Western,  etc.,  was« 

Doctor  Duncan.  Do  you  mean  the  Nickel  Plate  unification  that 
included  the  Erie,  the  Chesapeake  &  Ohio,  the  Pere  Marquette,  and 

the  Nickel  Plate  system?  ^       „   ^  x^^r    .  t^ 

Mr.  Cooper.  Yes,  and,  I  belifeve,  the  Norfolk  &  Western.     Do  you 

know  what  the  total  mileage  was?  ,      , ^  .^r^A 

Doctor  Duncan.  I  think  that  that  ran  imder  10,000. 
Mr.  Thom.  The  Norfolk  &  Western  was  not  a  part  of  it.     lou 

probably  refer  to  the  Chesapeake  &  Ohio. 

Mr.  Cooper.  That  is  right.  x  i        t.^ 

Doctor  Duncan.  That  is  what  confused.me.     I  thought  you  meant 

the  Chesapeake  &  Ohio. 

Mr  Cooper.  The  commission  refused  to  allow  that  merger. 

Doctor  Duncan.  If  you  will  recall  the  decision  of  the  commission, 
refusal  was  not  made  on  the  basis  that  the  resulting  system  would  be 
too  large.  As  a  matter  of  fact,  the  decision  of  the  commission  said 
that  the  putting  together  of  those  lines  physically  and  from  an  operat- 
ing point  of  view  would  be  justifiable,  but  they  did  object  to  the 
financial  features  of  the  case. 

Under  the  general  theory  of  the  transportation  act,  1920,  and,  as  i 
understand  it,  under  the  theory  which  is  to  allow  consolidations 
among  the  railroads,  the  public  interest  is  promoted  by  an  elmimation 
of  competition  in  freight  rates.    Indeed,  economic  necessity  would 
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compel  this  even  if  the  law  said  nothing  in  regard  to  it.  Competi- 
tion in  service,  however,  is  to  be  preserved.  This  is  to  become  the 
stimulus  for  progressive  economy  and  efficiency  of  railroad  operation. 
With  this  preserved,  therefore,  the  public  is  Interested  in  adequate 
and  efficient  service.  Hence,  the  ultimate  problem  goes  much 
bevond  consolidation  to  the  more  fundamental  question  of  strength- 
enmg  the  whole  transportation  service  of  the  country. 

Only  in  so  far,  therefore,  as  consolidation  can  be  shown  to  con- 
tribute to  the  solution  of  this  underlying  problem  ought  it  to  be 
authorized  or  encouraged  by  legislative  action. 

A  great  deal  has  been  said  on  the  Question  of  possible  economies 
and  savings  from  consolidation,  and  I  have  brought  together  here  in 
a  brief  statement  some  things  that  have  been  said  by  students  and 
practical  railroad  men,  which  I  thought  might  be  of  interest  to  the 
committee. 

As  indicated,  there  have  been  claims  and  counterclaims  with 
respect  to  the  possible  savings  which  may  be  realized  through  a 
system  of  consolidations.  There  is  no  agreement  among  students 
of  the  question  with  respect  to  this  matter.  As  indicated  before,  the 
consolidations  which  have  taken  place  in  the  past  admitte<lly  gave 
to  the  public  a  superior  quality  of  service  at  lower  rates. 

How  much  further  we  can  go  in  realizing  economies  from  large- 
scale  production  of  transportation  service  is  an  open  question? 
Here  again  is  the  individual  case  for  individual  analysis  and  study. 

The  possible  sources  of  savings  through  consolidating  railroads 
into  large  systems,  which  have  been  touched  upon  bv  those  who 
have  discussed  the  matter,  may  be  enumerated  as  follows: 

First.  A  small  amount  of  savings  may  be  possible  in  overhead 
expenses  or  in  superihtendence.  No  one  here  cfai«iTis  anv  substantial 
or  important  reduction  in  expenses  and  some  claim  tha*^t  there  is  no 
possibility  of  savings  at  all. 

Second.  There  may  be  savings  iti  interline  accounting.  There 
lb  more  general  agreement  that  a  saving  worth  white  may  be  had 
from  centralized  accounting  on  a  large  system,  as  contrasted  with  a 
number  of  independent  accounting  systems,  where  organization 
duplicates  organization,  and  also  by  a  reduction  in  the  actual  need  of 
accounting  from  interchange  of  trafiic. 

Third.  Attention  has  been  called  to  the  possibility  of  saving  in 
printing,  where  all  of  the  printing  is  done  by  a  central  management 
for  an  extensive  system,  rather  than  by  individual  companies  that 
may  constitute  that  system. 

fourth.  It  is  suggested  that  there  may  be  savings  in  tariff  publica- 
tions. This  would  be  an-  avoidance  of  duplicate  tariff  publications 
for  each  of  the  constituent  companies. 

Fifth.  Reference  is  frequently  made  to  the  possibilities  of  savings 
in  the  purchases  of  materials  and  supplies  by  buying  larger  quantities 
than  would  be  needed  by  the  individual  smaller  constituent  companies. 
Sixth.  Some  think  that  through  a  standardization  of  methods  and 
practice,  and  equipment,  machines  and  parts,  some  savings  may  be 
realized  by  a  large  system  that  would  not  be  possible  to  the  constituent 
companies  of  that  system. 

Seventh.  It  is  quite  generally  agreed  that  there  is  a  possibility  of 
saving  in  many  cases  by  fewer  and  larger  repair  shops,  which  would  be 
possible  on  a  consohdated  system  and  not  possible  on  the  lines  of  the 
constituent  companies. 


Eighth.  It  is  further  suggested  that  possibly  a  large  consolidated 
road  could  make  more  economical  use  of  equipment  than  could  a 
number  of  small  constituent  companies,  due  to  the  fact  that  every 
road  must  have  different  types  of  cars  to  handle  peak  loads  of  com- 
modities demanding  special  types  of  cars,  and  that  a  small  road  would 
not  have  sufficient  traffic,  or  sufficiently  diversified  traffic  to  make  the 
most  efficient  use  of  all  the  required  equipment. 

Ninth.  There  is  also  the  saving  from  more  direct  routing  of  freight, 
where  a  consolidated  system  absorbs  a  more  circuitous  but  parallel 
line.  The  use  of  the  direct  line  for  commodities  demanding  fast 
service,  free  from  the  possible  obstruction  of  slow  freight  which  may 
be  directed  by  a  more  round-about  route,  will  be  possible  in  the 
consolidated  system  of  these  carriers. 

Tenth.  Where  a  S3rstem  is  sufficiently  enlarged  through  consoli- 
dation, there  may  be  an  advantageous  enlargement  and  improvement 
of  terminals  with  certain  resultant  savings  m  terminal  operations. 

Eleventh.  Mention  is  also  made  of  the  possibility  of  eliminating 
unnecessary  duplicated  service  which  is  now  afforded  the  public  by 
a  number  of  independent  companies  that  might  be  brought  under 
a  single  concentrated  management  and  the  public  might  be  more 
efficiently  served  with  fewer  facilities. 

Twelfth.  Another  source  of  possible  saving  is  pointed  to,  where 
there  is  an  opportunity  for  the  merging  of  parallel  lines  into  a  single 
consolidation  and  the  using  of  these  parallel  tracks  in  lieu  of  double 
tracks,  without  further  duplication  01  facilities  and  additional  capital 
expenditures,  with  certain  resulting  savings  in  operation. 

Brief  reference  may  also  be  made  to  the  comments  of  certain 
practical  railroad  men  bearing  upon  this  point.  In  an  article  which 
appeared  in  the  Harvard  Business  Review,  July,  1923,  entitled 
''General  Aspects  of  Large  Consolidations/'  Mr.  Walker  D.  Hines 
wrote : 

Discussion  of  consolidation  frequently  assumes  that  those  who  believe  in 
consolidation  count  upon  great  economies  growing  Out  of  the  elimination  of 
executive  officers  and  their  staffs.  It  is  not  believed  that  any  such  sort  of  econ- 
omy is  relied  on  to  an  important  extent  and  this  for  two  reasons  First,  any  such 
economy  would  be  a  negligible  percentage  of  operating  expenses,  so  that  significant 
economies  must  be  found  in  entirely  different  directions,  and,  second,  it  is  highly 
probable,  as  above  suggested,  that  the  new  organization  of  the  consolidated 
systems,  with  the  necessary  separate  regions  qualified  to  act  with  substantial 
autonomy,  will  call  for  approximately  as  large  an  executive  organization  as  at 
present. 

But  the  real  economies  which  will  come  from  consolidation  will  be  far  more 
important  in  scope  and  significance.  The  elimination  of  switching,  the  standard- 
ization of  materials,  the  concentration  of  purchases,  the  sending  of  traffic  by 
shorter  routes,  the  elimination  of  interline  accounting,  the  greater  ability  to  utilize 
shops  and  equipment  on  all  parts  of  the  system  to  the  maximum  extent,  all 
constitute  real  and  important  elements  of  economy.  Perhaps  one  of  the  most 
important  matters  from  the  standpoints  of  economy  and  of  improved  service 
will  be  the  fact  that  freight  cars  of  the  system  will  be  "at  home"  on  all  parts  of  it, 
so  they  can  be  put  at  the  public  service  without  limitation  and  so,  when  in  need  of 
repair*  they  can  be  fully  repaired  where  they  are  instead  of  being  sent  back  to  the 
home  line,  with  possible  necessity  for  various  minor  repairs  away  from  home,  to  be 
later  discarded  or  duplicated  on  the  home  line. 

In  the  discussion  of  this  phase  of  the  general  subject  by  Mr.  A.  J. 
County,  vice  president  in  charge  of  finance,  Pennsylvania  Railroad 
System,  he  said : 
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Although  smaller  companies  are  sometimes  more  profitable  than  larger  com- 
panies, and  the  local  communities  show  more  interest  in  their  operation,  there 
can  be  little  doubt  that  consolidation  has  advantages,  in  developing  companies 
with  stronger  credit,  that  can  purchase  materials  and  supplies  and  equipment 
on  a  better  basis,  have  longer  hauls  for  traffic,  use  equipment  to  better  advan- 
tage, provide  better  shops  and  shop  machinery,  reduce  the  overhead  costs,  pre- 
serve more  competition  in  service  and  facilities,  simplify  and  improve  rate 
regulation  and  rate  divisions,  and  get  greater  economies  in  construction,  main- 
tenance, operation,  and  accounting. 

There  are  inserted  in  the  Senate  hearings  on  S.  1870  a  memorandum 
on  the  advantages  that  might  be  expected  from  proper  consoUdation, 
written  by  Mr.  Edward  Chambers,  vice  oresident,  in  charge  of  traffic 
of  the  Santa  Fe  Railway.    It  reads  as  follows : 

1.  Maximum  tonnage  and  mileage  which  may  properly  be  placed  under  con- 
trol of  single  organization. 

2.  Reasonable  competition  in  the  different  sections  to  help  the  accomplish- 
ment of  satisfactory  service,  efficient  and  economical  operation,  and  other 
things  which  come  from  competition. 

3.  Ability  to  give  regular,  adequate,  and  satisfactory  service  to  the  public. 

4.  Each  system  in  one  territory  connected  up  directly  with  each  other  system 
in  the  other  territories. 

5.  Each  system  with  one  or  more  gulf,  ocean,  or  lake  ports  may  reach  any 
other  port  or  the  same  port  through  connection  with  single  system. 

I  might  say  ill  connection  with  that  and  in  explanation  of  it,  that 
that  I  imderstand  that  this  brief  memorandum  was  prepared  by 
Mr.  Chambers  for  his  own  chief  executive.  A  copy  was  sent  to  a 
member  of  the  Interstate  Commerce  Commission,  and  he  placed  it 
in  the  hearing.  Therefore  these  comments  apply,  I  presume,  more 
particularly  to  proposals  for  the  consolidation  of  westena  systems. 

6.  Maximum  distribution  of  products  originting  in  one  system  to  destination 
on  same  system  and  minimum  number  of  railroad  systems  for  products  to  move 
over  in  reaching  final  market. 

7.  Western  grain-producing  territory  tributary  to  Gulf  ports  connected  to 
these  ports  and  Lake  ports  and  to  primary  markets  by  a  single  system  and  may 
reach  Atlantic  ports  through  one  connecting  system.  Grain  shipments  originat- 
ing on  other  systems  either  reach  Gulf  ports  or  Lake  ports,  or  Atlantic  ports 
direct  or  may  reach  them  through  one  connecting  system. 

8.  Fuel  supply,  both  for  railroad  use  and  domestic  consumption. 

9.  Ability  to  operate  solid  trains  to  and  from  large  centers  and  important 
gateways  and  to  have  heavier  car  loading  on  less  than  carload  shipments  and 
more  full  carloads  on  less  than  carload  traffic  to  single  destination. 

10.  Car  supply  readily  regulated  because  of  the  large  number  of  cars  neces- 
sarily on  each  system  and  the  lesser  number  of  railroads  to  be  consulted  about 

return  of  cars. 

11.  Tonnage  of  a  character  requiring  special  equipment  sufficient  to  justify 
railroad  owning  adequate  equipment  to  move  the  product  to  market. 

12.  Simplify  the  joint  operation  of  terminals  at  large  centers  and  have  mini- 
mum number  of  junction  points. 

13.  Simplify  the  movement  of  freight  and  passenger  traffic  and  have  mini- 
mum number  of  transfers  and  maximum  operation  of  through  trains,  taking 
advantage  of  each  opportunity  to  go  around  congested  terminals. 

14.  Necessity  for  the  pooling  of  equipment  would  be  avoided,  because  of  the 
need  for  so  much  equipment  on  the  large  system  and  the  complication  of  return- 
ing cars  to  the  owning  line  would  be  vastly  simplified. 

15.  The  larger  system  is  usually  in  position  to  aflFord  uniform  service  because 
if  a  crop  failure  or 'other  disaster  occurs  on  one  part  of  the  system  things  may  be 
normal  on  other  parts. 

16.  In  forming  systems  the  consolidation  should  be  of  complete  railroads; 
otherwise  means  serious  delay.  It  is  best  for  many  reasons  not  to  separate  a 
railroad  built  up  as  one.  Some  cases  will  be  found  where  the  situation  would  be 
improved  by  dividing  a  raiboad,  but  it  is  best  to  leave  such  consideration  to  the 
consolidated  organization. 

17.  Would  simplifv  the  handling  of  rate  matters  and  printmg  of  tarififs  and 
the  rate  work  before  the  Interstate  Commerce   Commission.     Would  reduce 


very  much,  also,  the  number  of  rate  bureaus  now  in  existence  throughout  the 
country  and  would  simplifv  cooperation  between  Interstate  Commerce  Com- 
mission and  the  carriers,  which  is  very  necessary  if  the  plan  of  Government 
regulation  and  private  operation  is  to  be  successful.  .,  ,      ,. 

18  Would  enable  the  discontinuance  of  back  hauls  and  permit  hauling  via 
most  direct  rails  and  would  enable  the  nonuse  of  many  junction  points  and 
permit  the  use  of  the  most  natural  and  economical  junction.  ,  r    •  u* 

19  Would  enable  the  more  regular  and  continuous  movement  of  freight 
traffic,  which  would  be  verv  helpful  to  the  shipper  and  for  which  a  demand  is 
being  made  by  shippers  generally  and  which  is  bound  to  come  into  effect  sooner 

or  later 

20  Would  simplifv  cooperation  between  railroads  by  the  reduced  number 
and  make  it  possible  for  the  railroads  through  cooperation  to  do  things  which 
are  now  impossible  and  which  would  be  very  helpful  in  economical  and  satis- 
factory operation. 

Those  are,  of  course,  the  technical  points  which  appeal  to  the 
practical  operating  man  and,  for  a  full  appreciation,  prohably  would 
require  a  knowledge  of  actual  railroading.     I  comment  only  briefly 

on  these  suggestions.  ,     ,  ,  j  r    i 

It  is  apparent  from  these  conclusions  reached  by  students  of  the 
question  and  bv  practical  railroad  men,  that  there  are  those  who 
believe  opportunities  exist  to  secure  economies  in  operation  by  means 
of  consolidation  which  may  be,  and  undoubtedly  will  be,  of  a  sub- 
stantial character.  Certainly  no  doubt  can  be  entertained  that 
consolidations  which  have  taken  place  in  the  past  have  brought 
about  such  economies. 

It  must  not,  however,  be  concluded  that  every  proposed  consoli- 
dation will  inevitably  lead  to  such  saving.  If  the  policy  of  railroad 
consolidation  is  an  established  policy,  as  the  acts  of  Congress  and  the 
repeated  messages  of  the  President  indicate,  then  it  remains  the  duty 
of  Congress  to  see  that  no  arbitrary  or  wholesale,  or  compulsory 
consolidation  shall  be  forced  upon  the  carriers  on  the  one  hand,  and 
that  no  legal  or  other  barrier  should  stand  obstinately  in  the  way  of 
those  who  beheve  they  can  demonstrate  advantages  in  pubhc  service 
by  such  movement. 

If  I  may  trespass  upon  your  patience  just  a  moment  more,  1  will 
summarize  the  conclusions  which  I  have  reached  from  a  study  of  this 

question.  .  .    ,  .... 

This  analysis  of  certain  economic  aspects  of  the  consohdation 

question  leads  me  to  the  conclusion  that — 

First.  Progressive  development  in  consohdating  railroads  has 
been  a  continuous  factor  in  railroad  history  and  is,  therefore,  no  new 

thing.  , 

Second.  Further  progress  has  been  for  some  years  retarded  by 
the  Sherman  Antitrust  Law  and  the  Clayton  Act,  and  even  under 
the  transportation  act  progress  has  been  impeded  by  the  require- 
ment of  an  artificial  program  and  by  the  lack  of  legislative  machinery 
to  bring  consolidations  into  effect. 

Third.  Public  opinion,  as  shown  by  the  acts  of  Congress  and 
the  repeated  messages  of  the  President,  has  apparently  indorsed  the 
principle  of  such  further  consohdation  as  may  be  justified  by  the 
advantages  to  the  public  in  the  way  of  superior  service  at  the  lowest 
cost  commensurate  with  adequate  returns. 

Fourth.  Consolidation  of  individual  properties  is  not  a  general 
question  to  be  settled  by  general  action,  but  each  case  stands  alone 
with  its  own  peculiar  problems. 
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Fifth.  Compulsion  in  consolidation  is  unwise  and  will  prove  un- 
satisfactory in  its  results. 

Sixth.  If  there  are  to  be  consolidations,  the  system  adopted  should 
be  voluntary  consolidation;  (a)  under  adequate  safeguards  to  the 
owners,  to  all  communities,  and  to  the  pubUc;  (h)  along  those  Hnes 
which  seem  feasible  to  practical  men;  (c)  on  terms  which  are  com- 
mercially justifiable;  (rf)  where  such- inducements  are  afforded  to 
management  as  will  make  it  worth  while  and  will  attract  capital  by 
restoring  credit ;  and  (e)  such  as  will  tone  up  service  and  save  trans- 
portation facilities  as  far  as  possible  to  all  communities. 

Seventh.  The  advantages  accruing  from  consolidations  hitherto 
made  should  be  preserved,  including  the  actions  which  have  been 
taken  under  paragraph  (2)  of  section  5. 

Eighth.  Systems  not  yet  completly  consoHdated,  though  approved 
everywhere,  due  to  legal  obstacles,  should  be  granted  the  power  and 
right  to  complete  the  consoUdation. 

I  have  in  mind  such  systems  as  the  Pennsylvania,  which  still  has  70 
operating  companies.  It  is  a  system  that  no  one  has  suggested 
tearing  apart  and  it  may  be  that  they  would  desire  to  secure  further 
advantages  through  a  complete  consolidation  which  is  not  now 
possible.  The  same  may  be  true  of  the  New  York  Central  and  other 
large  systems. 

Ninth.  With  or  without  consolidation,  the  carriers  should,  in  the 
public  interest,  be  restored  as  fully  as  possible  to  a  sound  financial 
standing. 

Tenth.  The  so-called  ^'weak-line"  problem  should  be  distinguished 
from  the  consolidation  problem  and  should  be  given  adequate  study 
and  inimediate  consideration  bv  the  commission,  so  as  to  ascertain 
what  individual  roads  are  weak  and  why  they  are  weak,  and  thus 
enable  the  commission  to  apply  such  remedies  as  are  now  within  its 
power  and  ask  for  such  additional  power  or  assistance  as  may  then 
prove  necessary. 

Eleventh.  Particularly,  nothing  should  be  done  by  Congress  that 
will  in  any  way  impair  the  capacity  of  those  carriers  that  now  bear 
the  chief  burden  of  transportation  service  and  that  during  the  past 
four  years  afforded  the  people  of  this  country  the  best  and  most 
adequate  service  the  world  has  yet  seen. 

In  my  judgment,  these  are  the  tests  that  are  to  be  applied  to  the  bill 
that  is  now  before  the  committee. 

The  Chairman.  Mr.  Wyant  desires  to  ask  a  question. 

Mr.  Wyant.  I  ask  this  question  for  my  own  information.  Did  you 
appear  before  the  committee  at  any  time  on  the  long-and-short-haul 

Doctor  Duncan.  No,  sir;  I  did  not  appear  as  a  witness  before  the 
committee. 

Mr.  Lea.  Referring  to  compulsory  consolidation,  in  what  form 
would  you  expect  the  Government  to  resort  to  compulsion? 

Doctor  Duncan.  I  would  expect  the  Goveriunent  to  resort  to  com- 
pulsion in  the  form  of  penalizing  the  carriers  unless  they  pursue  an 
action  of  consolidation  set  down  by  the  conmiission  or  other  govern- 
mental authority. 

Mr.  Lea.  What  form  of  penalties  could  the  Government  impose 
for  failure  to  comply  ? 


Doctor  Duncan.  I  am  of  the  opinion  that  the  Government  is  now 
imposing  a  penalty  in  the  recapture  clause.  There  has  been  sugges- 
tion also  that  the  pooling  of  excess  earnings  and  the  direct  distribu- 
tion of  those  earnings  to  the  other  carriers 

Mr.  Lea.  Isn't  that  really  an  attempt  to  gain  the  advantage  that 
is  proposed  by  consolidation,  in  the  recapture  clause,  on  the  assump- 
tion tnat  in  order  to  keep  up  the  weak  roads  more  and  larger  returns 
would  be  made  to  the  strong  roads  than  they  were  justly  entitled  to? 

Doctor  Duncan.  Doubtless,  sir;  that  may  have  been  largely  the 
pm-pose  in  mind.  If  I  might  go  just  one  step  further  in  reply  ta 
your  first  question :  To  my  way  of  thinking,  compulsion  includes  alsa 
the  establishment  of  a  cut-and-dried  rigid  plan,  saying  to  the  rail- 
roads, "Now,  this  is  the  way  you  must  consolidate."  That,  to  my 
mind,  partakes  of  compulsion  to  a  very  considerable  extent. 

Mr.  Lea.  The  penalty  will  come  when  the  Government  tells 
them  what  will  happen  if  they  do  not  comply? 

Doctor  Duncan.  Yes,  sir. 

Mr.  Lea.  What  would  that  be? 

Doctor  Duncan.  It  would  be  just  what  I  have  said  now,  that  they 
will  take  from  them  earnings  over  and  above  such  an  amount.  1 
suppose  the  other  possibility  would  be  that  the  Government  might 
tafce  the  railroads  tnemselves. 

Mr.  Lea.  What  I  really  had  in  mind  was,  what  form  of  compulsion 
is  commonly  accepted  as  the  proper  form  by  those  who  advocate 
compulsory  consolidation? 

Doctor  Duncan.  I  do  not  know  of  any  agreement  at  all,  but  there 
have  been  suggestions  such  as  I  have  made.  For  example,  I  have 
heard  the  suggestion  that,  to  secure  consolidation,  the  Grovernment 
should  buy  up  the  roads,  consolidate  them,  and  sell  them  back;  and, 
in  addition  to  that,  the  pooling  of  earnings  and  the  putting  on  of  the 
recapture  clause,  all  forms  of  penalty,  unless  they  consolidate  accord- 
ing to  a  cut^and-dried  plan.     That  is  what  I  haa  in  mind. 

Mr.  Lea.  If  you  were  going  to  use  compulsion  ordinarily,  I  suppose 
that  it  would  be  presumed  that  compulsion  would  be  directed  to  the 
nonconsenting  roads.  Could  we  do  that  when  transportation  regula- 
tions must  apply  to  the  country  alike,  to  all  roads,  practically,  in  the 
rate-making  groups  ? 

Doctor  Duncan.  I  do  not  know  that  I  understand  clearly  the 
point   of   your   question. 

Mr.  Lea.  What  I  had  in  mind  was  this:  For  instance,  if  the  recap- 
ture clause  is  regarded  as  a  means  of  enforcing  consoUdation,  that 
would  apply  to  aU  the  roads  in  the  country  and  would  not  be  directed 
particularly  at  those  roads  which  refused  to  consolidate.  Wouldn't 
that  be  true  of  any  method  the  Government  might  adopt,  with  the 
idea  of  compelling  consolidation? 

Doctor  Duncan.  I  should  say  it  must  be  in  the  form  of  a  national 
action;  that  certainly  is  true. 

Mr.  Lea.  Of  course,  the  power  of  condemnation  might  be  used  for 
consolidation. 

Doctor  Duncan.  That  is  what  would  happen  if  the  Government 
bought  up  the  roads,  I  suppose,  and  then  consolidated  them  and 
redistributed  them. 

Mr.  Lea.  That  is  about  the  only  legal  power  we  have,  is  it  not? 
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Doctor  DuNCAX,  As  far  as  I  know;  not  being  a  lawyer,  I  can  not 
tell,  but  that  is  all  that  occurs  to  me. 

Mr.  Lea.  In  your  discussion  you  discussed  primarily  possible  bene- 
fits of  consolidation.  Have  vou  made  a  study  of  the  other  side  of 
the  question;  that  is,  as  to  what  would  be  the  disadvantages? 

Doctor  Duncan.  Of  coui-se,  I  have  looked  into  that  side  of  it,  too. 
I  did  not  discuss  it,  because  at  the  o])ening  of  my  statement  I  said 
that  I  am  assuming  it  to  be  the  policy  of  the  Government  to  have 
consolidation.  So  I  did  not  go  back  and  discuss  the  arguments  for 
and  against  consolidation.  That  was  a  question  1  did  not  touch 
upon. 

Mr.  Lea.  I  suppose  you  recognize,  though,  that  there  are  two  sides 
to  the  ledger  in  this  question  i 

Doctor  Duncan.  There  are  two  sides  to  the  question. 

Mr.  Lea.  To  what  extent,  do  you  think  the  weak  road  is  the  im- 
portant factor  in  this  Question  of  consolidation  ? 

Doctor  Duncan.  I  think  it  is  a  very  important  part  of  the  entire 
question. 

Mr.  Lea.  Would  there  be  sufficient  reason  for  the  consolidation 
movement  outside  of  the  weak  road,  from  the  standpoint  of  the  public? 

Doctor  Duncan.  This  is  my  position  in  regard  to  it,  as  I  tried  to 
develop.  If  you  study  the  history  of  railroad  development  closely, 
you  will  see  that  consolidation  has  been  a  factor  wnich  has  been 
characteristic  of  it  all  along  the  way.  I  do  not  conceive  that  that 
progress  has  reached  a  pomt  where  it  can  go  no  further.  There 
may  be  opportunities  for  further  consolidation  with  advantage  to  all 
parties  and  I  was  saying  that  if  vou  accept  it  as  a  p>olicy  of  the  Gov- 
ernment, and  the  railroads  should  seek  further  advantage  by  further 
consolidation,  then  you  ought  to  make  it  possible  for  them  to  do  so. 
Some  parts  of  the  country  have  a  more  developed  railroad  net  than 
other  parts  of  the  country.  ' 

It  may  be  that  there  would  be  opportunities  for  consolidation  in 
some  parts  of  the  country  equally  advantageous  with  anything  that 
has  ever  taken  place.     That  is  a  matter  for  particular  study. 

But  if  there  are  men  who  believe  that  in  the  interest  of  better  trans- 
portation service  and  their  relations  to  the  public,  they  could  go  on 
and  consolidate,  then  I  say  they  ought  to  have  an  opportunity  to  do  so 
under  proper  safeguard.     That  is  the  point  I  am  trying  to  make. 

Mr.  Lea.  To  what  extent  do  you  think  the  country  is  suffering  from 
the  likelihood  of  abandonment  of  roads  that  would  materially  inter- 
fere with  the  transportation  system? 

Doctor  Duncan.  That  is  rather  difficult  to  answer,  sir.  I  will 
say  that  I  think  there  are  some  sections  of  the  country,  some  com- 
munities, where  the  steam  transportation  facilities  are  threatened. 
I  do  not  think  that  it  is  a  great  national  problem  at  this  time. 

Mr.  Lea.  If  I  understood  you  rightly,  you  stated  that  there  had 
been  an  abandonment  of  about  2,000  miles  of  road  in  five  years. 

Doctor  Duncan.  Yes,  sir. 

Mr.  Lea.  And  a  large  percentage  of  these  roads  were  logging  roads 
which  undoubtedly  were  built  with  a  recognition  that  they  would  have 
to  be  abandoned  in  a  matter  of  time. 

Doctor  Duncan.  That  is  true. 

Mr.  Lea.  So  that  the  amount  of  abandoned  roads  is  an  insignifi- 
cant feature  of  the  question,  is  it  not? 


Doctor  Duncan.  Quite  true.  But  you  reahze  how  very  difficult 
it  is  to  abandon  a  railroad.  If  you  read  at  all  the  record  of  any 
abandonment  case,  you  will  see  how  difficult  it  is,  when  you  have  a 
railroad  established  and  in  operation,  and  communities  along  the  rails, 
to  tret  rid  of  that  railroad,     it  is  not  an  easy  matter  at  all. 

Sir  Lea.  Now,  as  to  these  weak  roads,  on  the  question  of  making 
the  settlement  of  it  on  a  business  basis:  How  is  it  possible  to  do  that 
when  the  road  itself  is  not  a  business  proposition,  when  it  is  not  built 

on  an  economic  basis?  .        , 

Doctor  Duncan.  The  answer  in  mv  mmd  to  that  question  is  only 
this:  That  in  all  this  matter  of  weak  lines  you  can  not  generahze. 
You  have  got  to  know  about  each  specific  case. 

Perhaps  I  could  make  up  my  mind  wisely  or  unwiselv,  about  an 
individual  road,  if  I  knew  all  the  facts  regarding  it  but  I  do  not  thmk 
that  I  would  be  in  a  position  at  all  to  pass  generally  on  the  question. 
That  is  what  I  was  trying  to  bring  out.         ,    ,       ,  , 

Mr  Lea.  Let  us  take  an  indi\idual  road  that  has  good  manage- 
ment, but  is  not  making  a  fair  return.  It  is  not  m  a  condition  to 
give  good  service,  because  it  is  not  making-a  fan-  return.  If  we  main- 
tain that  road,  it  means  that  somebody  has  got  to  stand  the  respon- 
sibility for  that  loss.  In  other  words,  you  might  say  that  it  is  inthe 
nature  of  a  subsidy  indirectly  to  that  road.  The  question  is  Who 
should  and  can  justly  be  charged  with  it?     It  comes  to  that  if  we 

are  going  to  maintain  the  road.  .   .     .i    ^       j  xv. 

Doctor  Duncan.  I  think  that  it  comes  about  to  that  and  then 
you  come  back  to  the  question,  Here  is  a  community  demanding 
steam  transportation  service.  Is  that  community  wdlmg  to  pay  the 
expenses  for  maintaining  that  transportation  service,  or  is  it  not  i 
If  the  people  of  that  community  are  not,  and  they  can  not,  then  i  do 
think  It  comes  back  to  just  what  you  said.  ,    ,       ,         ^ 

Mr.  Lea.  Economic  conditions  have  placed  that  loss  at  present  on 
the  stockholders  of  the  road,  have  they  not? 

Doctor  Duncan.  Yes,  sir.  i     ^i.  ^  a 

Mr.  Lea.  The  question  is  whether  we  ought  to  take  that  up  and 

transfer  it  to  somebody  else.  ,    .  .i    .  •    ^i.  +•  t-i.^ 

Doctor  Duncan.  I  would  not  say  that  that  is  the  question.  I  he 
question  is,  I  think,  a  matter  of  giving  study  to  that  particular  situa- 
tion It  may  be  that  consolidation  would  be  the  solution  of  the 
question,  and  that  particular  road,  now  weak,  even  though  imder 
good  management,  might,  as  a  part  of  a  large  system,  be  made  to 
pay.     I  do  not  see  how  you  can  deal  generally  with  the  weak-hne 

^^Mr^^EA.  Of  course,  that  might  be  true  in  some  cases,  but  as  to 
the  road  that  was  economically  unjustifiable,  incapable  of  makmg  a 
fair  return,  the  problem  is  to  get  somebody  to  assume  the  burden.  ^ 
Doctor  Duncan.  Of  course,  I  assume  that  you  mean  by  economi- 
cally unjustifiable  that  perhaps  it  should  never  have  been  built. 

Mr.  Lea.  Yes,  sir.  ^  ,      .,  •  i. 

Doctor  Duncan.  I  do  not  see  why,  imder  those  circumstances, 
the  owners  of  the  railroad  should  not  be  the  ones  to  suffer. 

Mr  Lea.  About  the  question  of  competition :  I  take  it  your  theory 
is  that  where  there  are  two  strong  roads  supplying  a  big  commu- 
nity, the  two  should  be  permitted  to  continue  with  the  idea  ol  giv- 
ing competition  in  service. 
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Doctor  Duncan.  That  is  what  I  expressed. 

Mr.  Lea.  Is  not  competition  in  service  as  well  as  competition 
m  pnces  a  source  of  a  good  deal  of  the  loss  that  now  occurs  to  rail- 
roads ? 

Doctor  Duncan.  I  think  that  our  American  theory  is  that  with  all 
the  disad\^ntages,  the  advantages  far  outweigh*  them;  because 
when  you  have  competition,  you  have  an  incentive  for  progress  in 
^ciency  and  reducmg  the  cbst  of  operation  all  the  way  through. 
That  is  our  whole  theory  of  competition,  because  in  all  competition 
there  is  waste.  But  if  we  do  not  believe  that  the  advantages  far 
outweigh  the  disadvantages,  then  we  have  got  to  change  our  entire 
economic  system. 

Mr.  HocH.  Doctor,  your  testimony  has  been  based  on  the  assump- 
tion that  consohdation  is  an  adopted  pohcv  of  Congress.  Is  it  not 
true  that  this  bill  would  establish  a  pohcy  oi  consolidation  in  a  much 
more  positive  and  definite  way  than  exists  under  the  present  law? 

Doctor  Duncan.  Mr.  Hoch,  I  did  not  look  at  it  in  quite  that  way. 
As  a  matter  of  fact,  I  think  it  is  not  quite  so  definite  but  essentially, 
as  I  understand  the  bill,  it  simply  makes  possible  the  carrying  out 

\€    S5"^y  *^  announced  and  established  in  the  transportation  act. 

Mr.  Hoch.  You  mean  that  it  is  not  so  definite  in  the  statement  of 
the  policy  of  consolidation  as  the  present  law? 

Doctor  Duncan.  Only  in  this  language  in  section  202.  In  the 
transportation  act  you  have  a  requirement  for  a  specific  plan  for  all  the 
railroads  in  the  country;  they  are  to  be  put  in  that  particular  category 
withm  a  reasonable  time,  let  us  say,  but  with  the  whole  idea  that 
withm  a  bnef  period  we  are  going  to  have  the  railroads  of  the 
coimtry  put  mto  that  limited  number  of  systems. 

Mr.  Hoch.  Is  there  any  statement  in  the  present  law  to  that 
effect,  that  there  must  be  m  any  sense  a  compliance  with  that  gen- 
eral plan  ?  ^ 

Doctor  Duncan.  You  mean  in  the  transportation  act? 

Mr.  Hoch.  Yes,  sir. 

Doctor  Duncan.  No;  I  do  not  understand  that  there  is. 

Mr.  Hoch.  Isn't  this  rather  the  situation?  Prior  to  the  trans- 
portation act,  consohdations  were  largely  impossible  because  of  the 
antitrust  law? 

Doctor  Duncan.  True. 

Mr.  Hoch.  Congress  here  simply  provided  that  imder  certain  con- 
ditions, there  might  be  consolidations,  the  antitrust  laws  to  the 
contrary  notwithstanding.  Then  it  was  provided  that  the  commis- 
sion should  draw  up  a  plan  of  consolidated  systems  for  the  country 
and  no  consohdation  should  be  permitted  which  was  not  consonant 
with  that  plan.    Isn't  that  as  far  as  the  present  law  goes? 

Doctor  Duncan.  No,  sir;  it  went  a  step  farther  than  that. 

Mr.  Hoch.  In  what  respect? 

Doctor  Duncan.  I  am  speaking  of  my  own  interpretation  of  the 
transportation  act.    It  tacked  on  a  little  clause  under  section  15-a 
to  take  away  half  of  the  earnings  above  6  per  cent.    I  interpret  that 
to  be  the  incentive  and  the  motive  and  the  impelling  economic  motive 
for  brmging  them  within  the  consolidation. 

Mr.  Hoch.  There  is  nothing  said  about  that  in  15-a? 

Doctor  Duncan.  There  is  nothing  said,  but  that  Ls  the  effect  of  it 


Mr.  Hoch.  Can  not  that,  on  the  other  hand,  be  interpreted  as  a 
plan  to  take  the  place  of  consolidations,  rather  than  to  promote  them? 

Doctor  Duncan.  Of  course,  I  would  have  to  admit  each  one  can 
put  his  own  interpretation  upon  it,  but  that  is  the  way  I  look  at  it; 
that  there  is  the  economic  pressure  on  the  railroads  to  fulfill  the 
consolidation  requirements.  I  may  be  wrong,  but  that  is  my  inter- 
pretation of  the  motive. 

Mr.  Hoch.  I  do  not  find  in  the  present  law  anything  at  all  specific 
like  is  provided  in  this  bill  as  to  a  declaration  of  policy.  I  am  not 
now  arguing  the  widsom  of  it,  but  it  seems  to  me  that  this  does  set 
up  in  a  much  more  positive  way  a  consolidation  policy.  In  this 
bill  we  propose  to  seek  the  consolidation,  to  encourage  the  con- 
solidation, whereas  in  the  present  law  all  tnat  we  provide  is  that  if 
they  do  consolidate,  they  can  only  consolidate  under  a  plan  that 
the  commission  may  set  up.  In  other  words.  Congress  did  not 
want  to  throw  down  the  bars  entirely  and  say  that  any  consolidation 
might  be  made. 

Doctor  Duncan.  No,  sir. 

Mr.  Hoch.  And  set  aside  the  antitrust  laws  entirely.  And  so  it 
said: 

We  will  only  permit  the  antitrust  laws  to  be  set  aside  in  the  event  that  the 
consolidation  is  consonant  with  the  general  plan  set  out  by  the  commission. 

As  I  read  the  law,  that  is  the  only  thing  there  is  in  the  law  on 
consolidation.  I  do  not  find  any  declaration  of  policy  here  except 
the  one  which  you  draw  by  inference  from  section  15a,  and  I  interpret 
that  entirely  in  a  different  way;  15a  does  not  mention  consohdation. 

Doctor  Duncan.  I  quite  agree  that  it  is  not  expressed  there.  That 
is  my  interpretation  of  it,  of  the  effect  of  that  clause  in  the  trans- 
portation act,  and  I  feel  quite  sure  I  am  not  alone  in  that.  But  it  is 
an  interpretation.     It  is  not  specifically  stated. 

Mr.  Hoch.  Do  you  think  it  has  resulted  in  promoting  consohda- 
tion? 

Doctor  Duncan.  I  think  there  are  impediments  in  the  way  of  secur- 
ing consolidation  elsewhere  in  the  bill.  Otherwise  there  would  have 
been  made  more  consohdations  than  we  now  have,  and  I  am  very 
frank  to  say  that  there  have  been  a  number  of  so-called  consohdations 
under  section  2,  a  surprising  number,  and  I  suspect  that  if  the  way 
were  open  and  free,  a  great  many  more  would  take  place. 

Mr.  Hoch.  I^et  us  set  aside  for  the  moment  the  assumption  that 
consohdation  is  an  adopted  pohcy  and  that  consohdations  are  to  be 
encouraged.  You  have  stated,  as  I  understood,  that  there  is  a  very 
great  difference  of  opinion  as  to  whether  any  considerable  economies 
will  be  effected. 

Doctor  Duncan.  Yes,  sir. 

Mr.  Hoch.  So  we  can  not  give  that  as  any  controlling  reason  for 
consohdation — that  is,  to  promote  economies.  Then  you  have  stated 
that  you  have  thought  that  the  problem  of  the  weak  hues  was  an 
entirely  separate  one  and  should  be  considered  by  the  commission 
entirely  apart  from  the  matter  of  consohdation. 

Doctor  Duncan.  That  is  true. 
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Mr.  HocH.  If  that  be  true,  from  the  standpoint  of  public  policy, 
why  should  we  encourage  consolidations?  What  great  national 
interest  is  to  be  served  by  promoting  consolidations  of  railroad 
systems  ? 

'  Doctor  Duncan.  Well,  sir,  the  great  national  interest  and  the  only 
one  that  I  can  see  is  to  enable  the  railroads  themselves,  carrying  out 
their  own  initiative  and  through  consolidations  in  so  far  as  they  may 
be  approved,  to  strengthen  the  general  transportation  system  of  the 
country. 

There  may  be  instances — I  do  not  think  that  it  is  national  in  char- 
acter at  this  time — but  there  may  be  instances  where  important  rail- 
roads, essential  to  the  life  of  various  communities,  might  be  saved  in 
that  way.  I  did  not,  of  course,  intend  to  leave  the  impression  that 
this  is  emergency  legislation  which  must  be  enacted  right  now.  I  was 
not  discussing  it  from  that  point  of  view. 

Mr.  HocH.  You  spoke  of  consolidations  as  improving  the  credit  of 
the  roads.     That  would  apply  only  to  the  weak  roads,  would  it  not? 

Doctor  Duncan.  I  am  not  so  sure. 

Mr.  HocH.  L^t  us  take  some  great,  strong  road,  such  as  the 
Santa  Fe.  Do  you  apprehend  any  consolidation  scheme  that  would 
strengthen  the  credit  of  the  Santa  Fe  Railroad? 

Doctor  Duncan.  Oh,  no;  not  a  system  like  that.  They  would 
lend  their  sound  credit  to  any  road  they  took  in,  but  I  was  thinking 
of  another  case  on  the  other  side,  the  original  Nickel  Plate  consoli- 
dation. I  rather  believe  that  when  that  consolidation  took  place — 
I  mean  of  the  Nickel  Plate,  the  Lake  Erie  &  Western,  and  Clover  Leaf- 
that  all  three  of  those  roads,  would  be  called  weak  roads,  but  being 
combined,  have  risen  out  of  the  weak-road  class.  That  is  what  can 
be  done. 

I  think  that  a  great  deal  of  that  is  undoubtedly  due  to  the  fact 
that  they  have  consolidated,  although  they  might  all  three  be  in  a 
somewhat  better  situation  now  than  they  were  when  they  consoli- 
dated. 

Mr.  HocH.  Has  that  resulted  from  economies  in  operation,  and  a 
bettering  of  the  condition  of  the  roads?  In  what  respect  has  the 
consolidation  brought  that  about? 

Doctor  Duncan.  The  consolidation,  as  I  understand  it,  has 
brought  about  improved  management  of  all  three  working  now  as 
a  single  unit;  better  traffic  for  aU  the  three  instead  of  for  the  individ- 
ual roads.  The  president  of  the  road  testified  before  the  commis- 
sion, in  the  general  Nickel  Plate  hearing  recently,  that  he  was  able 
to  secure  substantial  economy  by  certain  standard  practices  he  was 
able  to  introduce  on  all  three  systems.  I  think  his  traffic  is  probably 
more  diversified  than  it  was  when  they  were  an  original  system. 
All  of  those  things  were  combined. 

Mr.  Phillips.  They  would  be  better  able  to  compete  with  the 
strong  roads. 

Doctor  Duncan.  As  thev  grow  stronger,  undoubtedly. 

Mr.  Cooper.  Is  the  Nickel  Plate  in  pretty  good  shape  at  the  pres- 
ent time  ?    Would  you  call  it  one  of  the  strong  roads  ? 

Doctor  Duncan.  I  think  it  has  risen  out  of  the  weak  road  class. 

Mr.  Cooper.  I  want  to  ask  you  this  question.  From  Buffalo  to 
Chicago,  the  Nickel  Plate  and  the  Erie  almost  parallel  each  other 
almost  all  the  way.     The  Erie  is  not  in  as  strong  a  class  as  the 
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Nickel  Plate.     Do  you  believe  consolidation  of  those  two  lines  might 
be  for  the  benefit  of  both  roads  and  for  the  public  service,  too? 

Doctor  Duncan.  I  was  privileged  to  sit  through  most  of  the 
hearings  on  that  recent  Nickel  Plate  unification  proposal  and  I  must 
say,  if  my  opinion  is  worth  anything  at  all,  that  I  think  they  were 
able  to  demonstrate  that  it  would  be  of  advantage  to  the  public  and 
to  those  particular  roads  if  they  were  consolidated;  and  as  the  de- 
cision of  the  commission  itself  snowed,  they  were  able  to  convince  a 
majority  of  the  commission  that  that  would  be  true. 

Mr.  Cooper.  But  yet  the  commission  turned  them  do^vn. 

Doctor  Duncan.  But  for  another  reason.  They  did  not  approve 
of  the  financial  structure. 

Mr.  Huddleston.  Doctor,  do  I  understand  you  correctly  as 
holding  that  competition  between  railroads  in  the  matter  of  rates  is 
undesirable  from  the  standpoint  of  the  public? 

Doctor  Duncan.  Impossible;  not  only  undesirable,  but  impossible. 

Mr.  Huddleston.  Why  is  it  impossible? 

Doctor  Duncan.  Because  what  you  have  under  that  kind  of  a 
system  would  be  exactly  what  we  had  in  the  seventies,  when  you  had 
an  attempt  at  competition  in  rates  and  rate  wars  arose  and  they 
began  to  destroy  one  another.  When  they  reach  that  point,  regard- 
less of  law,  the  rates  are  ^oing  to  be  the  same. 

Mr.  Huddleston.  It  is  when  competition  reaches  the  point  of 
impairing  the  ability  of  the  road  to  give  service  that  it  is  harmful? 

Doctor  Duncan.  Yes,  sir. 

Mr.  Huddleston.  At  any  point  short  of  that  competition  in  rates 
would  not  be  harmful.  In  short,  if  the  competition  were  at  the 
expense  of  the  stockholders  only,  it  would  not  be  harmful  ? 

Doctor  Duncan.  I  do  not  think  I  could  quite  subscribe  to  that, 
but  let  me  put  it  this  way:  The  railroad  system  is  of  such  a  character 
that  so  many  of  the  expenses  go  right  on  regardless  of  traffic,  that 
your  roads  are  going  to  get  traffic  if  they  can,  and  anything  that  will 
pay  out-of-pocket  cost.  When  you  have  competition  in  rates,  you 
are  driven  to  that  situation  and  you  can  not  make  such  a  return 
on  your  investment  on  the  basis  of  competition  in  rates  that  will 
maintain  those  carriers. 

Of  course,  the  owners  of  the  railroads  will  suffer,  but  I  think  that 
everybody  else  suffers,  too.  The  very  nature  of  the  railroad  industry, 
I  think,  has  led  everybody  to  believe  that  you  must  have  the  same 
rates  in  a  competitive  territory,  and  that  is  why  we  have  come  to 
the  position  which  I  feel  is  sound,  that  we  might  as  well  put  rates 
under  the  regulation  of  the  Government  and  have  them  the  same. 

Mr.  Huddleston.  Under  the  present  grouping  system,  we  have 
certain  carriers  that  are  earning  less  than  nothing,  and  other  carriers 
in  the  group  that  are  earning  from  10  to  20  per  cent  on  their  value. 
So  far  as  competition  would  be  harmful,  the  present  system  is  harmful 
to  those  roads  that  are  not  earning.  So  far  as  it  is  advantageous,  if  it 
went  no  further  than  reducing  tlie  returns  of  these  more  profitable 
roads  to  a  reasonable  amount — if  it  went  no  further  than  that,  it 
would  be  advantageous  to  the  pubhc,  would  it  not? 

Doctor  Duncan.  Yes,  but  it  could  not  go  ''no  further  than  that." 
Because  the  rates  upon  which  those  strong  carriers  could  live  would, 
of  coiu^e,  put  other  carriers  in  the  hands  of  a  receiver,  if  not  entirely 
out  of  business. 
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Mr.  HuDDLESTON.  As  an  economist,  you  are  then  an  advocate  of 
the  grouping  system  for  rate  making? 

Doctor  Duncan.  Grouping  system  for  rate  making? 

Mr.  Huddleston.  Yes. 

Doctor  Duncan.  Yes;  I  think  that  is  inevitable,  too. 

Mr.  Huddleston.  Do  you  feel  that  our  present  groups  are  wisely 
arranged  ? 

Doctor  Duncan.  I  personally  feel  that  the  rate-making  districts 
probably  should  be  restudied  and  probably  remapped.  Tnat  is  my 
personal  opinion  at  this  time. 

Mr.  Huddleston.  You  do  favor  competition  in  service,  as  I  under- 
stand it? 

Doctor  Duncan.  Yes,  sir. 

Mr.  Huddleston.  You  cite  with  approval  what  Senator  Cxunmins 
said  on  that  subject? 

Doctor  Duncan.  Yes;  I  do  approve  of  what  he  said  on  that  subject. 

Mr.  Huddleston.  Competition  in  service  means  better  roadway, 
better  equipment,  more  plentiful  equipment,  more  attractive  equip- 
ment, and  oetter  and  more  attractive  terminals;  matters  that  inight 
be  classed  in  the  realm  of  advertising,  more  efficient  corps  of  solicitors, 
etc.     All  of  that  costs  money,  does  it  not? 

Doctor  Duncan.  Yes;  of  course,  it  all  costs  money.  If  I  might 
just  say  this,  that  faster  schedules  and  perhaps  more  frequent 
schedules  also  are  a  part  of  competition  in  service. 

Mr.  Huddleston.  More  trains,  faster  trains — all  of  it  costs  money. 

Doctor  Duncan.  All  of  it  costs  money. 

Mr.  Huddleston.  Now,  so  far  as  the  financial  aspect  of  that  kind 
of  competition  is  concerned,  how  do  you  differentiate  it  from  compe- 
tition in  rates,  in  principle? 

Doctor  Duncan.  In  principle,  I  distinguish  it  in  this  way:  That 
the  two  roads  that  are  competing  in  service  for  the  opportunity 
to  secure  the  traffic  on  the  same  freight-rate  schedules — whatever 
they  can  offer  the  shipper  in  the  way  of  service  to  get  that  is,  of 
course,  competition  in  service  on  the  same  rate  basis.  It  does  not 
permit  the  road  that  happens  to  be  in  a  strategic  position  to  reduce 
its  freight  rates  to  such  a  point  that  it  could  get  along,  and  drive  its 
competitor  out  of  that  traffic  business.  It  seems  to  me  that  there  is 
a  distinction  that  is  fairly  clear. 

Mr.  Huddleston.  Now,  that  competition  in  service  does  not  neces- 
sarily include  things  that  are  of  substantial  moment  to  the  public? 

Doctor  Duncan.  Well,  almost  altogether.  Everything  that  is  of 
substantial  moment  to  the  public,  except  what  would  be  a  nominal 
cost  or  charge.  I  mean  to  say  that  so  far  as  I  know  anything  about 
the  railroad  business  any  flourishes  that  are  not  of  consequence  are 
not  at  all  a  burden  or  expense  to  the  carrier. 

Mr.  Huddleston.  I  see  a  handsome  picture  here  on  the  wall  of 
a  part  of  a  railroad  system.  You  see  them  everywhere — not  that 
particular  picture,  but  similar  pictures,  and  I  refer  to  that  merely 
as  an  instance  of  schemes  of  advertising  which  cost  money,  and  a  lot 
of  it.  We  see  these  expensive  advertisements  in  the  magazines,  and 
there  are  many  pubUcity  stunts  of  one  kind  and  another.  Now,  how 
is  the  public  benefited  by  that  kind  of  expenditure? 
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Doctor  Duncan.  Well,  I  hope  at  least  that  they  think  better  of 
their  railroads  from  seeing  those  things;  at  least  that.  But,  after 
all,  the  railroads  are  a  private  enterprise,  and  they  must  have  an 
opportunity  to  make  themselves  known  and  to  make  themselves  as 
attractive  as  possible.  But  I  do  not  know  of  any  instance  where 
any  expenditures  of  that  sort  are  a  burden  upon  the  carrier.  Of 
course,  they  cost  money,  but  relatively  a  very  small  amount. 

Mr.  Huddleston.  Well,  a  thousancf  and  one  things  cost  money  in 
relatively  small  amounts  which  in  the  aggregate  become  quite 
important.  I  cite  that  merely  to  call  your  attention  to  the  fact  that 
competition  is  an  effort  to  get  business,  where  it  is  devoted  to  that 
alone,  is  of  no  public  benefit. 

Doctor  Duncan.  Oh,  yes;  I  beg  to  differ  with  you  there.  I  think 
that  is  exactly  a  source  of  very  great  pubUc  benefit.  If  I  did  not 
believe  that,  1  would  be  far  along  on  the  way  to  Government  owner- 
ship and  operation  of  the  railroads. 

Mr.  Huddleston.  Did  you  understand  me  to  confine  the  competi- 
tion merely  to  the  object  of  getting  business  ? 

Doctor  Duncan.  Yes;  I  understood  that,  too;  because  in  getting 
the  business  they  are  going  to  have  their  operation  on  such  a  level 
that  it  will  be  attractive  to  the  shippers,  and  that  is  what  we  all  want. 

Mr.  Huddleston.  Of  course  that  relates  to  handling  business,  not 
to  getting  it ;  and  that  is  the  distinction  that  I  was  trying  to  make. 

Doctor  Duncan.  Excuse  me.  I  was  going  to  say  that  if  a  solicitor 
goes  to  a  shipper  and  says,  ''We  want  your  traffic,"  he  will  not  stop 
there.  He  will  tell  the  shipper  what  we  can  do  for  him,  and  he  must 
be  in  a  position  to  do  that,  or  he  will  not  get  any  more  traffic.  Now, 
I  say  that  that  is  the  element  of  competition  that  keeps  the  entire 
railroad  operation  toned  up,  and  far  outweighs  any  expenditure. 

Mr.  Huddleston.  Let  us  assume  two  competing  lines  between 
two  cities.  They  are  both  equal  in  essentials.  One  of  them  engages 
in  an  expensive  advertising  and  soliciting  campaign;  the  other  does 
not.  Tne  one  gets  business;  the  other  does  not  get  it.  How  is  the 
public  benefited  by  that? 

Doctor  Duncan.  I  can  hardly  understand  the  assumption;  because 
I  think,  if  they  are  on  an  equal  basis,  then  you  will  find  them  both 
out  soliciting  the  traffic. 

Mr.  Huddleston.  They  are  both  duplicating  this  effort  to  get 
business,  and  at  the  end  they  are  right  where  they  started,  because 
one  of  them  gets  the  business;  and  all  this  overhead  is  just  lost  motion 
and  waste. 

Doctor  Duncan.  What  I  mean  is,  taking  two  carriers  serving  the 
same  shipper,  and  with  approximately  equal  railroad  facilities,  then 
I  say  that  neither  one  of  the  carriers  can  take  all  of  the  traffic  away, 
but  in  the  effort  to  get  their  share  of  the  traffic  you  are  going  to  have 
better  railroad  operation  on  both  of  those  roads.  That  is  where  the 
public  benefits;  and  those  benefits,  in  my  judgment,  far  outweigh 
any  expense  from  duplication  of  service.  Otherwise  we  must  throw 
over  our  entire  system  of  competition. 

Mr.  Huddleston.  Of  course  competition  involves  duplication  in 
service. 

Doctor  Duncan.  Competition  involves  necessarily  duplication  in 
service. 
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Mr.  HuDDLESTOX.  Now  I  have  gotten  your  views  on  that  point, 
and  I  will  pass  to  something  else.     There  were  involved  in  the  pro- 

Fosed  Nickel  Plate  consolidation  certain  matters  of  financing  wnich 
take  it  fall  particularly  within  vour  field  of  consideration.  If  I 
recollect  aright,  one  of  them  was  the  issuance  of  nonpar  value  stock 
and  the  lodging  of  control  of  the  road  in  a  small  group  that  possibly 
would  have  little  or  no  real  ownership  in  the  consolidated  concern. 

Doctor  Duncan.  I  beg  your  pardon;  was  that  what  you  meant 
to  say?     Was  it  nonpar  value  or  nonvoting  stock? 

Mr.  HuDDLESTON.  I  do  not  recollect,  rerhaps  I  am  a  little  con- 
fused on  that.  Both  of  them  are  objectionable  from  my  point  of 
view,  and  I  want  to  get  some  expression  from  you  on  the  subject, 
as  to  what  you  consider  wise  economics  with  reference  to  the  issuance 
of  nonpar  value  stock  and  nonvoting  privilege  stock. 

Doctor  Duncan.  My  personal  opinion  on  nonpar  value  stock  is 
that  it  would  be  an  extremely  unwise  thing  to  do.  I  never  did  be- 
lieve in  nonpar  value  stock,  or  stock  without  any  par  value  at  all 
attached  to  it.  I  think  it  would  lead  to  great  confusion  in  dealing  in 
securities  of  that  sort,  and  would  open  many  opportunities  to  manipu- 
lation that  are  not  now  possible. 

On  the  other  question,  which  of  course  is  a  very  important  ques- 
tion, about  the  concentration  of  control  in  a  small  amount  of  voting 
stock,  I  am  of  the  opinion  that  the  voting  stock  should  be  widely 
dispersed  rather  than  concentrated,  generally  speaking;  although 
on  the  other  hand  if  I  had  been  a  member  of  the  commission,  I  think 
that  with  the  supervision  of  the  railroads  which  we  now  have  in  the 
commission,  the  unfortunate  things  which  might  result  from  concen- 
trating control  in  a  small  group  of  voting  stock  would  be  greatly 
minimized.     But  in  principle  I  object  to  it. 

Mr.  HuDDLESTON.  Do  you  not  think,  as  a  matter  of  principle,  the 
owners  of  a  public  utility  should  be  not  only  privileged  but  required  to 
exercise  and  perform  their  responsibilities  as  owners? 

Doctor  Duncan.  I  am  in  thorough  accord  with  that ;  yes. 

Mr.  HuDDLESTON.  May  I  call  your  attention  to  the  fact  that  this 
bill  carries  no  safeguards  on  that  subject  ? 

Doctcr  Duncan.  Nor,  so  far  as  I  know,  does  the  existing  law — the 
transportation  act;  and  yet  this  particular  unification  was  refused  on 
that  basis. 

Mr.  HuDDLESTON.  It  was  refused  merely  in  the  broad  discretion  of 
the  Interstate  Commerce  Commission.  And  you  feel  that  it  is  good 
economic  policy  for  Congress  to  clothe  its  agency,  the  Interstate  Com- 
merce Commission,  which  is  merely  doing  the  work  of  Congress,  with 
power  to  do  something  which  Congress  would  not  under  any  condi- 
tions do  if  it  were  performing  the  function  itself? 

Doctor  Duncan.  I  should  think  that  would  be  your  responsibility, 
yes;  otherwise  you  have  not  given  your  agent  full  instructions. 

Mr.  HuDDLESTON.  Then  it  would  not  be  inharmonious  with  your 
point  of  view  if  this  bill  should  be  changed  in  such  manner  as  to  pre- 
vent consolidations  on  this  financial  cutthroat  basis  ?  I  do  not  know 
what  other  word  to  use  to  express  it,  and  that  seems  to  fit  the  case 
pretty  well  in  my  imagination.  Do  you  not  think  we  ought  to  safe- 
guard it  ?  Do  you  thiiik  that  legitimate  interests  could  rightfully 
object  to  such  safeguards? 
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Doctor  Duncan.  I  should  not  think  that  they  would  find  great 
objection  to  it.  As  I  said  before,  since  your  own  commission  has 
such  control  over  the  issue  of  securities  now  that  any  dangers  that 
might  arise  from  that  are  greatly  minimized,  I  would  not  anticipate 
any  particular  objection. 

Mr.  BuRTNESS.  I  was  rather  interested  the  other  day  in  trying 
to  follow  you  when  you  argued  the  question  as  to  what  is  actually 
a  weak  road,  and  how  a  weak  road  of  to-day  may  be  out  of  that  class 
a  year  or  two  hence.  If  I  remember  correctly,  you  indicated  the 
earnings  of  a  number  of  roads  which  Senator  Cummins  in  some  article 
or  other  had  intimated,  at  least,  were  weak  roads  some  three  or 
four  years  ago,  and  you  gave  some  figures  as  to  the  returns  of  such 
roads  since  that  time.  I  believe  that  something  like  seven  of  those 
roads  were  during  the  last  year  roads  which  made  no  return  whatso- 
ever. I  was  wondering  whether  those  seven,  for  instance,  had  re- 
mained in  that  same  condition  during  all  the  years  that  have  inter- 
vened, and  whether  there  had  been  a  sort  of  gradual  improvement 
in  all  of  them,  or  whether  there  had  actually  been  some  roads  really 
getting  out  of  one  class  and  into  the  other. 

Doctor  Duncan.  Or  some  of  them  constantly  in  the  red? 
Mr.  BuRTNEss.  Or  some  of  them  constantly  in  the  red;  yes. 
Doctor  Duncan.  As  I  recall  the  figures,  the  group  did  not  remain 
the  same  throughout  as  to  deficits,  but  I  think  you  could  find  some 
roads  that  suffered  a  deficit  every  year  in  that  period. 

Mr.  Burtness.  And  whether,  as  a  whole,  the  roads  that  were  in 
that  group  had  held  from  year  to  year  almost  the  same  position  that 
they  had  when  Senator  Cummins  wrote  his  article. 

Doctor  Duncan.  I  do  not  think  that  you  could  find  that  at  all 
in  that  group.     They  varied  from  year  to  year. 
Mr.  Burtness.  And  varied  considerably? 

Doctor  Duncan.  Considerably,  I  should  say.  That  is,  their  losses 
in  one  year  would  be  greater  than  their  losses  in  another  year. 

Mr.  Burtness.  I  take* it  that  you  regard  this  bill  as  purely  a  vol- 
untary consolidation  bill  in  its  entirety. 

Doctor  Duncan.  I  so  understand  it;  yes,  sir. 

Mr.  Burtness.  And  yet  the  bill  has  in  it,  as  I  understand  it,  a 
provision  which  at  least  squints  the  other  way.  What  I  mean  is  this : 
Assuming  that  two  or  more  carriers  have  agreed  upon  a  method  of 
consolidation,  they  submit  their  entire  plan  to  the  commission.  The 
commission  would  have  the  right  under  this  bill  to  say  to  these  car- 
riers, "  No;  you  can  not  consolidate  unless  you  take  two  other  lines, 
X  and  Y,  into  this  consolidation."  Does  that  or  does  it  not,  in  your 
opinion,  change  the  fundamentals  at  all  as  to  making  this  a  sort  of 
compulsory  consolidation  bill? 

Doctor  Duncan.  I  think  the  roads,  in  their  nature  as  public  car- 
riers, would  have  to  assume  that  much,  anyway. 

Mr.  Burtness.  Of  course,  if  they  consented  to  that,  it  would,  in 
law  at  least,  be  a  voluntary  consolidation  eventually. 
Doctor  Duncan.  Yes. 

Mr.  Burtness.  Although  they  might  consent  to  it  under  more  or 
less  persuasion  ? 

Doctor  Duncan.  Yes;  that  is  true.     That  is  clearly  in  the  bill. 
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Mr.  BuRTNESs.  And  is  not  that  about  the  only  provision  that 
there  is  in  the  bill  which  tends  to  safeguard  the  rights  of  the  public, 
if  the  public  have  any  rights,  in  the  matter  of  getting  the  so-caUed 
weak  lines  which  may  be  absolutely  necessary  in  our  system  of 
transportation  into  the  consolidated  system? 

Doctor  Duncan.  I  think  that  is  the  most  definite  feature  in  the  bill. 
I  rather  fancy  that  if  this  bill  could  become  a  law  providing  ample 
means  for  consolidation — this  is  my  opinion — you  would  find  that 
there  might  be  competition  between  carriers  for  some  of  these  weak 
lines  to  a  far  greater  extent  than  is  now  apparent.  But  what  you 
have  said  is  the  only  specific  feature  in  the  bill  that  I  know  of  tnat 
meets  the  particular  point  you  suggested. 

Mr.  BuRTNEss.  And  I  take  it  that  this  bill  is  entirely  lacking  in 
so  far  as  instructions  are  concerned  to  the  agency  of  Congress — 
that  is,  to  the  commission — as  to  the  policy  that  it  should  adopt  in 
passing  upon  that  immediate  question;  tnat  is,  as  to  whether  it 
should  require  other  lines  to  come  into  these  proposed  consolida- 
tions; that  matter  is  left  purely  to  the  discretion  of  the  commission. 

Doctor  Duncan.  Yes,  sir;  it  is  left  with  the  commission. 

Mr.  BuRTNEss.  Assuming  that  legislation  such  as  is  proposed 
here  is  enacted,  would  you,  as  an  economist,  Doctor  Duncan,  at- 
tempt to  estimate  at  all  the  length  of  time  that  would  probably  be 
required  to  get  these  consolidations  effected  in  accordance  with  the 

feneral  policy  as  laid  down  in  the  declaration  of  this  bill,  or  would  it 
e  impossible  to  make  an  estimate  ? 

Doctor  Duncan.  I  can  tell  you  what  my  opinion  is  in  regard  to  it. 

Mr.  BuRTNEss.  I  did  not  know  whether  you  had  any  opimon  or  not. 
If  you  have,  I  would  be  glad  to  get  it. 

Doctor  Duncan.  Yes;  I  have  one.  It  does  not  amount  to  much, 
but  I  have  one. 

If  a  bill  like  this  becomes  a  law,  then  you  are  going  to  have  a  process 
of  consolidation  continued  for  75  or  100  years  in  this  country;  be- 
cause I  do  not  think  that  we  can  now  see  the  limit  of  consolidation  in 
this  country.  We  must  finally,  I  think,  face  this  question  as  to 
whether  we  can  have  a  transcontinental  system  in  this  country. 
Nobody,  so  far  as  I  know,  among  the  practical  men  has  yet  seen  the 
practical  possibilities  of  it,  but  I  am  not  so  sure  but  what  they  may 
sometime  in  the  future;  and  all  that  I  see  in  this  bill  is  to  permit, 
under  supervision  and  safeguard,  the  intelligent  consolidation  of 
railroads  m  this  country  such  as  took  place  during  the  period  of  their 
formation  and  prior  to  the  time  when  the  antitrust  law  put  a  stop 
to  it. 

Now,  I  do  not  see  in  the  near  future  the  point  when  consolidations 
will  be  entirely  completed. 

Mr.  Burtness.  And,  of  course,  the  question  as  to  what  would  be 
regarded  as  a  complete  consolidation,  and  what  would  not  be,  is  in 
itself  a  very  controversial  question  ? 

Doctor  Duncan.  Yes,  sir. 

Mr.  Burtness.  But  on  the  whole,  if  I  understand  you  correctly, 
you  feel  that  even  with  the  enactment  of  some  such  legislation  as  this 
the  consolidation  would  be  a  relatively  slow  process  ? 

Doctor  Duncan.  Not  quite  that.  I  think  that  a  great  many  con- 
solidations would  take  place,  but  that  the  process  of  consolidation 
would  continue  for  many  years  to  come. 
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Mr.  Burtness.  And  you  do  not  conceive  now  of  a  likely  consolida- 
tion in  the  future  that  would  create  even  one  system  that  would  be 
entirely  transcontinental? 

Doctor  Duncan.  I  do  not  know  of  any  such  proposal.  There  may 
be  some,  but  I  do  not  know  of  any. 

Mr.  Burtness.  I  was  wondenng,  Mr.  Chairman — perhaps  this 
witness  can  tell  us — whether  this  so-called  Ripley  plan,  both  as  origi- 
nally proposed  and  as  modified  somewhat  by  the  commission  in  making 
its  tentative  proposal,  could  be  inserted  in  the  record,  without  taking 
up  too  much  space,  so  th^t  we  could  at  least  see  what  it  is,  if  we  are 
interested  in  finding  out  how  it  affects  our  own  sections  of  the  country. 

Mr.  Newton.  If  we  do  that,  let  us  put  it  in  in  type  so  that  we  can 
read  it  without  losing  our  eyesight. 

Mr.  Burtness.  Of  course  1  did  not  mean  to  put  in  all  of  the  de- 
tails, or  anything  of  that  sort;  but  I  think  it  would  be  well  if  we  could 
have  the  plan  before  us  in  its  general  outline. 

The  Chairman.  We  will  have  it  put  in  the  record. 

Mr.  Newton.  I  think  the  idea  is  a  good  one;  but  so  many  of  these 
inserts  are  put  in  in  small  type  that  it  is  a  waste  of  paper.  A  man 
can  not  read  them. 

Mr.  Burtness.  I  agree  with  Mr.  Newton  on  that  point. 

Mr.  Newton.  It  is  very  poor  economy,  it  seems  to  me. 

Mr.  Burtness.  But  pernaps  Doctor  Duncan  can  tell  us  what 
would  be  required  in  order  to  give  us  the  main  general  outlines,  so  that 
we  can  have  them  in  connection  with  these  hearings.. 

Doctor  Duncan.  Mr.  Burtness,  the  report  of  the  commission  carry- 
ingthe  tentative  plan  is  very  brief.     It  runs  from  page  455  to  page  464. 

The  CHAIRMAN.  What  document  is  that,  Doctor  Duncan? 

Doctor  Duncan.  This  is  Docket  No.  12964,  Consolidation  of 
Railroads,  63  I.  C.  C,  pages  455  to  464. 

Mr.  Burtness.  Does  that  give  the  general  outlines? 

Doctor  Duncan.  That  gives  the  outline  of  the  roads;  the  systems 
of  roads. 

Mr.  Burtness.  I  think  that  would  be  sufficient. 

The  Chairman.  I  am  advised  by  the  clerk  that  that  document  is 
exhausted.  So  we  will  have  the  stenographer  make  a  copy  of  it 
and  print  it  in  the  same  type  in  which  the  hearings  are  printed,  if 
we  may  borrow  it  from  you  for  that  purpose. 

Doctor  Duncan.  Yes,  sir. 

Mr.  Burtness.  Is  there  such  a  thing  as  a  map  prepared  to  show 
these  proposed  consolidations? 

Doctor  Duncan.  There  are  many  maps,  I  think.  I  do  not  know 
of  one  now  available.     Doubtless  the  commission  could  give  you  one. 

The  Chairman.  We  will  have  this  material  printed  in  the  record. 

(The  matter  referred  to  is  as  follows :) 
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CONSOLIDATION   OF   RAILROADS 

In  the  matter  of  consolidation  of  the  railway  properties  of  the  United 
States  into  a  Hmited  number  of  systems.  August  3,  1921.  Tenta- 
tive plan  of  the  commission. 

By  the  commission: 

This  tentative  plan  is  prepared  and  served  under  paragraphs 
(4)  and  (5)  of  section  5  of  the  interstate  commerce  act,  which  read  as 
follows : 

(4)  The  commission  shall  as  soon  as  practicable  prepare  and  adopt  a  plan  for 
the  consolidation  of  the  railway  properties  of  the  continental  United  States 
into  a  hmited  number  of  systems.  In  the  division  of  such  railways  into  such 
systems  under  such  plan,  competition  shall  be  preserved  as  fully  as  possible 
and  wherever  practicable  the  existing  routes  and  channels  of  trade  and  commerce 
shall  be  maintained.  Subject  to  the  foregoing  requirements,  the  several 
systems  shall  be  so  arranged  that  the  cost  of  transportation  as  between  competi- 
tive systems  and  as  related  to  the  values  of  the  properties  through  which  the 
service  is  rendered  shall  be  the  same,  so  far  as  practicable,  so  that  these  systems 
can  employ  uniform  rates  in  the  movement  of  competitive  traffic  and  under 
efficient  management  earn  substantially  the  same  rate  of  return  upon  the  value  of 
their  respective  railway  properties. 

(5)  When  the  commission  has  agreed  upon  a  tentative  plan  it  shall  give  the 
same  due  publicity,  and  upon  reasonable  notice,  including  notice  to  the  governor 
of  each  State,  shall  hear  all  persons  who  may  file  or  present  objections  thereto. 
The  commission  is  authorized  to  prescribe  a  procedure  for  such  hearings  and  to 
fix  a  time  for  bringing  them  to  a  close.  After  the  hearings  are  at  an  end  the  coin- 
mission  shall  adopt  a  plan  for  such  consoHdation  and  publish  the  same,  but  it 
may  at  any  time  thereafter,  upon  its  own  motion  or  upon  application,  reopen  the 
subject  for  such  changes  or  modifications  as  in  its  judgment  will  promote  the 
public  interest.  The  consolidations  herein  provided  for  shall  be  in  harmony 
with  such  plan. 

Under  oiu-  direction  Prof.  William  Z.  Ripley,  of  Harvard  Univer- 
sity, has  prepared  a  report  to  us,  which  is  the  appendix.  In  some 
respects  our  tentative  plan  does  not  follow  his  recommendations,  but 
presents  alternatives  thereto  for  Hke  consideration.  We  indicate 
the  main  differences.  We  have  sought  to  minimize  dismemberment 
of  existing  lines  or  systems.  This  tentative  plan  is  put  forward  in 
order  to  eUcit  a  full  record  upon  which  the  plan  to  be  ultimatelv 
adopted  can  rest,  and  without  prejudgment  of  any  matters  which 
may  be  presented  upon  that  record.  Whenever  we  refer  to  a  prop- 
erty, the  properties  controlled  thereby  under  lease,  stock  ownership, 
or  otherwise  should  be   understood   as   included  unless   otherwise 

indicated. 

We  find  for  the  purposes  of  this  tentative  plan  that  the  railway 
properties  of  the  continental  United  States  may  be  consolidated 
under  the  statute  into  the  following  systems: 

System  No.  1 — New  York  Central 

New  York  Central. 

Pittsburgh  &  Lake  Erie. 

Rutland. 

Michigan  Central. 

Chicago,  Kalamazoo  &  Saginaw. 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis. 

Cincinnati  Northern. 
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Western  Maryland. 
Fonda,  Johnstown  &  Gloversville. 
Lake  Erie  &  Pittsburgh. 
Central  Indiana. 

Pittsburgh,  Chartiers  &  Youghiogheny. 
Monongahela. 

Boston  &  Maine.  ^ 

Maine  Central. 
Bangor  &  Aioostook. 

And  all  railway  properties  controlled  by  the  above  carriers  through 
lease,  stock  ownership,  or  otherwise,  except: 

Lake  P>ie  &  Western  and  Toledo  &  Ohio  Central,  both  now 

controlled  by  New  York  Central. 
Zanesville  &  Western  and  Kanawha  &  Michigan,  both  now  con- 
trolled by  Toledo  &  Ohio  Central. 
Indiana  Harbor  Belt,  now  controlled  by  New  York  Central,  30 
per  cent;  Michigan  Central,  30  per  cent;  Chicago  &  North 
Western,  20  per  cent;  Chicago,  Milwaukee  &  St.  Paul,  20  per 
cent. 

Note. — Professor  Ripley  recommends  the  inclusion  of  the  Western  Maryland 
in  system  No.  5,  Nickel  Plate-Lehigh  Valley. 

Professor  Ripley  makes  no  specific  assignment  of  the  Fonda,  Johnstown  & 
Gloversville. 

The  Lake  Erie  &  Pittsburgh;  Central  Indiana;  Pittsburgh,  Chartiers  &  Youghi- 
ogheny; and  Monongahela  may  be  incorporated  in  either  system  No.  1  or  No.  2. 
Professor  Ripley  makes  no  specific  assignment  of  these  four  roads,  which  are 
controlled  jointlv  in  the  interest  of  the  New  York  Central  and  the  Pennsylvania. 

The  Boston  &'Maine,  Mairte  Central,  and  Bangor  &  Aroostook  may  be  included 
in  system  No.  7,  New  England,  or  system  No.  7a,  New  England-Great  Lakes. 
Professor  Ripley  rejects  the  trunk  line  treatment  of  the  New  England  roads,  but 
we  present  this  alternative  with  a  view  to  developing  the  situation  upon  hearing. 

The  Lake  Erie  &  Western  may  be  included  in  system  No.  5,  Nickel  Plate- 
Lehigh  Valley. 

The  Toledo  &  Ohio  Central,  Zanesville  &  Western,  and  Kanawha  &  Michigan 
may  be  included  in  system  No.  9,  Norfolk  &  Western. 

The  Indiana  Harbor  Belt  is  reserved  for  consideration  in  connection  with  ter- 
minal situations. 

System  No.  2 — Pennsylvania 
Pennsylvania. 

West  Jersey  &  Seashore. 

Long  Island. 

Baltimore,  Cheaspeake  &  Atlantic. 

Cumberland  Valley. 

Maryland,  Delaware  &  Virginia. 

New  York,  Philadelphia  &  Norfolk. 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis. 

Waynesburg  &  Washington. 
Grand  Kapids  &  Indiana. 
Cincinnati,  Lebanon  &  Northern. 
Ohio  River  &  Western. 
Louisville  Bridge  &  Terminal. 
Wheeling  Termmal. 
Toledo,  Peoria  &  Western. 
Lorain,  Ashland  &  Southern. 
Lake  Erie  &  Pittsburgh. 
Central  Indiana. 

Pittsburgh,  Chartiers  &  Youghiogheny. 
Monongahela. 
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And  all  other  railway  properties  controlled  hy  any  of  the  above  carriers 
under  lease,  stock  ownership,  or  otherwise,  except  the  Norfolk  & 
Western  and  railway  properties  controlled  by  it,  which  may  in- 
cluded in  system  No.  9,  Norfolk  &  Western. 

Notes. — The  Lorain,  Ashland  &  Southern  may  be  included  in  system  No.  4, 
Erie,  which  owns  one-half  the  stock,  the  Pennsylvania  owning  the  other  half. 

The  Lake  Erie  &  Pittsburgh;  Central  Indiana;  Pittsburgh,  Chartiers  &  Youg- 
hiogheny;  and  Monongahela  may  be  included  in  system  No.  1,  New  York  Central, 
which  controls  one  half  the  stock,  the  Pennsylvania  controlling  the  other  half,. 

System  No.  3 — Baltimore  &  Ohio 

Baltimore  &  Ohio. 

Sandy  Valley  &  Elkhorn. 

Staten  Island  Rapid  Transit. 
Reading  system,  comprising  the  Philadelphia  &  Reading,   Central 

Railroad  of  New  Jersey,  and  various  others. 
Cincinnati,  Indianapolis  &  Western. 
Chicago,  Indianapolis  &  Louisville. 
New  York,  New  Haven  &  Hartford. 

Central  New  England. 
Lehigh  &  New  England. 
Lehigh  &  Hudson. 

Note. — ;The  Baltimore  &  Ohio  Chicago  Terminal  is  reserved  for  consideration 
in  connection  with  terminal  situations. 

The  New  York,  New  Haven  &  Hartford;  Central  New  England;  Lehigh  A 
New  England;  and  Lehigh  &  Hudson  may  be  included  in  svstem  No.  7,  New 
England,  or  system  No.  7a,  New  England-Great  Lakes. 


Erie. 


System  No.  4 — Erie 


Chicago  &  Erie. 

New  Jersey  &  New  York. 

New  York,  Susquehanna  &  Western. 
Delaware  &  Hudson. 
Delaware,  Lackawanna  &  Western. 
Ulster  &  Delaware. 
Bessemer  &  Lake  Erie. 
Buffalo  &  Susquehanna. 
Pittsburg  &  Shawmut. 
Pittsburg,  Shawmut  &  Northern. 
Lorain,  Ashland  &  Southern. 
Wabash  lines  east  of  the  Missouri  River. 

Notes. — Professor  Ripley  recommends  including  the  Lehigh  Valley  in  this 
system;  but  in  this  tentative  plan  that  carrier  is  proposed  as  a  main  stem  for 
system  No.  5,  Nickel  Plate-Lehigh  Valley. 

The  Delaware  &  Hudson,  Delaware,  Lackawanna  &  Western,  Ulster  &  Dela- 
ware, Pittsburg  &  Shawmut,  and  Pittsburg,  Shawmut  &  Northern  may  be  in- 
cluded in  system  No.  7a,  New  England-Great  Lakes. 

The  Bessemer  &  Lake  Erie  may  be  included  in  system  No.  5,  Nickel  Plate-Le- 
high Valley. 

The  Lorain,  Ashland  &  Southern  may  be  included  in  system  No.  2,  Penn- 
sylvania. 
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SYSTEM    NO.   6— NICKEL   PLATE-LEHIGH    VALLEY 

Lehigh  Valley.  , 

New  York,  Chicago  &  St.  Louis. 

Toledo,  St.  Louis  &  Western. 

Detroit  &  Tolido  Shore  Line. 

Lake  Erie  &  Western. 

Wlieehng  &  Lake  Erie. 

Pittsburgh  &  West  Virginia. 

Bessemer  &  Lake  Erie. 

Notes.— Professor  Ripley  recommends  the  Lackawanna  as  main  stem  in  this 
svstem.  In  this  tentative  plan  it  is  replaced  for  that  purpose  by  the  Lehigh 
Valley,  and  made  available  for  either  system  No.  7a,  New  England-Great  Lakes, 
or  system  No.  4,  Erie.  He  also  includes  the  Buffalo,  Rochester  &  Pittsburgh 
And  Wheehng  &  Lake  Erie  in  this  system. 

The  Bessemer  &  Lake  Erie  may  be  included  in  system  No.  4,  Erie. 

Ststbm  No.  6 — Pebe  Marquette 

Pere  Marquette. 

Detroit  &  Mackinac. 

Ann  Arbor. 

Detroit,  Toledo  &  Ironton. 

Boyne  City,  Gaylord  &  Alpena. 

NoTB.--The  last-named  road  is  a  Class  II  road  not  specifically  covered  by 
Professor  Ripley's  report. 


System  No.  7 — New  England 


•Vf: 


New  York,  New  Haven  &  Hartford. 

New  York,  Ontario  &  Western. 

Central  New  England. 
Boston  &  Maine. 
Maine  Central.  .     :. 

Bangor  &  Aroostook. 
Lehigh  &  Hudson  River. 
Lehigh  &  New  England. 

Notes.— Professor  Ripley  recommends  inclusion  of  the  New  York,  Ontar'ui 
&  Western  in  system  No.  4,  Erie. 

The  Lehigh  &  Hudson  River  is  not  included  in  any  system  under  Pr  )fe  .sor 
Ripley's  report,but  is  left  as  a  "bridge  line." 

System  No.  7a — New  England-Great  Lakes 

Same  as  system  No.  7  with  addition  of  the  following,  which  other- 
wise with  the  exception  of  the  Buffalo,  Rochester  &  Pittsburgh 
may  be  included  in  system  No.  4,  Erie.  That  carrier  mav  bo 
mcluded  in  system  No.  5,  Nickel  Plate-Lehigh  Valley. 

Delaware  &  Hudson. 

Ulster  &  Delaware. 

Delaware,  Lackawanna  &  Western. 

Buffalo,  Rochester  &  Pittsburgh. 

Pittsburg  &  Shawmut. 

Pittsburg,  Shawmut  &  Northern. 

Note. — The  addition  of  these  lines  has  not  been  recommended  bv  Pjofessor 
Ripley. 
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System  No.  8 — Chesapeake  &  Ohio 

Chesapeake  &  Ohio. 
Hocking  Valley. 
Virginian. 

j^OTE, — Professor  Riplev  recommends  consolidation  of  the  Virginian  with 
the  Norfolk  &  Western,  Toledo  &  Ohio  Central,  and  Kanawha  &  Michigan^  in 
order  to  afford  a  western  outlet  for  coal  originating  on  the  Virginian,  ims 
apparently  would  involve  upgrade  eastbound  haul  of  westbound  coal  to  tne 
vicinity  of  Roanoke,  unless  there  be  new  construction  near  Gaulev  Bridge,  W .  va. 
The  Virginian's  present  outlet  to  the  West  is  via  Deepwater,  W.  Va.  "id  tne 
Chesapeake  &  Ohio. 

System  No.  9 — Norfolk  &  Western 

Norfolk  &  Western. 
Toledo  &  Ohio  Central. 

Zanesville  &  Western. 

Kanawha  &  Michigan. 

Kanawha  &  West  Virginia. 

Note.— From  the  Norfolk  &  Western  is  excepted  the  branch  from  Roanoke  to 
Winston-Salem,  which  may  be  included  in  system  No.  11,  Atlantic  Coast  Line- 
Louisville  &  Nashville  and  the  branch  from  Lynchburg  to  Durham  which  may 
be  included  in  system  No.  12,  Illinois  Central-Seaboard. 

System  No.  10 — Southern 

Southern. 

Alabama  Great  Southern. 

Georgia,  Southern  &  Florida. 

Mobfle  &  Ohio. 

Southern  Railway  in  Mississippi. 

Northern  Alabama. 

Cincinnati,  New  Orleans  &  Texas  Pacific. 
New  Orleans  Great  Northern. 
Alabama  &  Vicksburg. 

Note.— Professor  Ripley  recommends  inclusion  of  the  Georgia  Southern  A 
Florida  branch  from  Valdosta,  Ga.,  to  Palatka,  Fla.,  in  the  Seaboard  system. 

System  No.  11— Atlantic  Coast  Linr-Louisvillb  A  Nabhvillb 

Atlantic  Coast  Line. 

Atlanta  &  West  Point. 

Charleston  &  Western  Carolina. 

Louisville  &  Nashville. 

Nashville,  Chattanooga  &  St.  Louis. 
Louisville,  Henderson  &  St.  Louis. 
Western  Railway  of  Alabama. 
Richmond,  Fredericksburg  &  Potomac. 
Norfolk  Southern. 
Atlanta,  Birmingham  &  Atlantic. 
Winston-Salem  Southbound.  ,  ^.    ,  „    o  ttt    x 

Roanoke  to  Winston-Salem  branch  of  Norfolk  &  WesterD. 

Florida  East  Coast. 
Carolina,  Clinchfield  &  Ohio. 


Georgia  &  Florida. 

Gulf,  Mobile  &  Northern. 

Mississippi  Central. 

Notes. — Professor  Ripley  recommends  that  the  Richmond,  Fredericksburg  & 
Potomac  and  Florida  East  Coast  retain  their  present  status  without  inclusion  in 
any  system. 

The  Carolina,  Clinchfield  &  Ohio  may  be  included  in  system  No.  12,  Illinois 
Central-Seaboard.  Professor  Ripley  recommends  inclusion  in  system  No.  10, 
Southern. 

The  Gulf,  Mobile  &  Northern  and  Mississippi  Central  are  not  specifically 
included  in  any  system  under  Professor  Ripley's  report. 

System  No.  12 — Illinois  Central-Seaboard 

Illinois  Central. 

Yazoo  &  Mississippi  Valley. 

Central  of  Georgia. 
Seaboard  Air  Line. 

Lynchburg,  Va.,  to  Durham,  N.  C,  branch  of  Norfolk  &  Western. 
Gulf  &  Ship  Island. 
Tennessee  Central. 
Carolina,  Clinchfield  &  Ohio. 

Notes. — Professor  Ripley  recommends  that  a  separate  system  be  built  around 
the  Seaboard  Air  Line. 

The  Gulf  &  Ship  Island  is  not  included  in  any  system  by  Professor  Ripley. 

The  Carolina,  Clinchfield  &  Ohio  may  be  included  in  system  No.  11,  Atlantic 
Coast  Line-Louisville  &  Nashville. 

System  No.  13 — Union  Pacific-North  Western 

Union  Pacific. 

St.  Joseph  &  Grand  Island. 

Oregon  Short  Line. 

Oregon- Washington  Railroad  &  Navigation  Co. 

Los  Angeles  &  Salt  Lake. 
Chicago  &  North  Western. 

Cnicago,  St.  Paul,  Minneapolis  &  Omaha. 
Lake  Superior  &  Ishpeming. 
Wabash  lines  west  oi  the  Missouri  River. 

Notes. — Professor  Ripley  recommends  inclusion  of  the  Central  Pacific  in  this 
system. 

The  Lake  Superior  &  Ishpeming  is  not  specifically  included  in  any  system  by 
Professor  Ripley. 

System  No.  14 — Burlington-Northern  Pacific 

Chicago,  Burlington  &  Quincy. 

Northern  Pacific. 

Chicago  Great  Western. 

Minneapolis  &  St.  Louis.  ; 

Spokane,  Portland  &  Seattle. 

Notes. — From  the  Chicago.  Burlington  &  Quincy  are  excepted  the  Colorado 
&  Southern  and  Fort  Worth  &  Denver  City,  which  may  be  included  in  system 
No.  16,  Santa  Fe  Professor  Ripley  recommends  that  they  be  included  in  system 
No.  19,  Chicago- Missouri  Pacific. 

Professor  Ripley  recommends  extension  of  this  system  to  the  Pacific  coast  by 
including  the  Denver  <fe  Rio  Grande  and  the  Western  Pacific.  He  also  recom- 
mends redistribution  of  portions  of  the  Minneapolis  &  St.  Louis  and  Chicago 
Great  Western. 

The  Spokane,  Portland  &  Seattle  may  be  included  in  system  No.  15,  Milwaukee- 
Great  Northern. 
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System  No.  18 — Frisco-Katy-Cotton  Belt 
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Chicago,  Milwaukee  &  St.  Paul. 
Great  Northern. 

Chicago,  Terre  Haute  &  Southeastern. 
DulutTi  &  Iron  Range. 
Duluth,  Missage  &  Northern. 
Green  Bay  c&  Western. 
Spokane,  Portland  &  Seattle. 
Butte,  Anaconda  &  Pacific. 

Notes. — The  Green  Bay  &  Western  and  Butte,  Anaconda  &  Pacific  are  not 
included  in  any  svstem  under  Professor  Ripley's  report. 

The  Spokane,  Portland  &  Seattle  may  be  included  in  system  No.  14,  Burling- 
t«)n-Northern  Pacific. 

Professor  Ripley  recommends  that  the  eastern  half  of  the  Chicago  &  Eastern 
Illinois  be  included  in  this  system.  ^ 

System  No.  16 — Santa  Fb 

Atchison,  Topeka  &  Santa  Fe. 

Gulf,  Colorado  &  Santa  Fe. 
Colorado  &  Southern. 

Fort  Worth  &  Denver  City. 
Denver  &  Rio  Grande. 
Western  Pacific. 
Utah  Railway. 
Northwestern  Pacific. 
Nevada  Northern. 

Notes. — Professor  Ripley  recommends  inclusion  of  the  Colorado  &  Southern 
and  the  Fort  Worth  &  Denver  City  in  the  Missouri  Pacific  system.  He  also 
recommends  inclusion  of  a  part  of  the  Gulf  Coast  Lines  in  the  above  system. 

Professor  Ripley  recommends  that  the  Northwestern  Pacific  retain  its  present 

status. 

The  Nevada  Northern  is  not  specifically  included  in  any  system  by  Professor 
Ripley.     It  may  be  included  in  system  No.  17,  Southern  Pacific-Rock  Island. 

« 

System  No.  17 — Southern  Pacific-Rock  Island 

Southern  Pacific  Company. 

Nevada  Northern. 

Chicago,  Rock  Island  &  Pacific. 

Chicago,  Rock  Island  &  Gulf. 
Arizona  &  New  Mexico. 
El  Paso  &  Southwestern. 
San  Antonio  &  Aransas  Pass. 
Trinity  &  Brazos  Valley. 
Midland  Valley. 

Vicksburg,  Shreveport  &  Pacific. 
Chicago,  Peoria  &  St.  Louis. 

Notes. — The  Nevada  Northern  may  be  included  in  system  No.  16,  Santa  Fe. 

The  Arizona  &  New  Mexico  and  Chicago,  Peoria  &  St.  Louis  are  not  specifically 
included  in  anv  svstem  by  Professor  Ripley  „   -,  . 

The  Trinity  &  Brazos  Valley  may  be  included  in  system  No.  18,  Fnsco-Katy- 
Cotton  Belt.     So  recommended  by  Professor  Ripley. 

Professor  Ripley  rcommends  redistribution  of  portions  of  the  carriers  included 
by  us  in  this  system. 


St.  Louis-San  Francisco. 

St.  Louis  Southwestern. 

Louisiana  Railway  &  Navigation  Co. 

Chicago  &  Alton. 

Missouri,  Kansas  &  Texas. 

Trinity  &  Brazos  Valley. 

San  Antonio,  Uvalde  &  Gulf. 

Notes. — The  Trinity  A  Brazos  Valley  may  be  included  in  system  No.  17, 
Southern  Pacific-Rock  Island. 

Professor  Ripley  recommends  inclusion  of  the  San  Antonio,  Uvalde  &  Gulf  in 
either  system  No!  17,  Southern  Pacific-Rock  Island,  or  in  a  Southwestern  Gulf 

System.  .       .     t   j  j 

Professor  Ripley  recommends  redistribution  of  portions  of  the  earners  mcluded 

by  us  in  this  system. 

System  No.  19 — Chicago-Missouri  Pacific 

Chicago  &  Eastern  Illinois. 
Missouri  Pacific. 
Kansas  City  Southern. 
Kansas  City,  Mexico  &  Orient. 
Kansas,  Oklahoma  &  Gulf. 
Texas  &  Pacific. 
Fort  Smith  &  Western. 
Louisiana  &  Arkansas. 
Gulf  Coast  Lines. 
International  &  Great  Northern. 

Note. — Professor  Ripley  recommends  redistribution  of  portions  of  the  carriers 
included  by  us  in  this  system. 

Certain  lines,  such  as  the  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
and  the  Central  Vermont,  which  are  controlled  by  Canadian  carriers, 
have  not  been  specifically  included  in  this  tentative  plan,  because 
these  lines  form  parts  of  through  transcontinental  Canadian  systems 
in  active  competition  with  systems  above  set  forth. 

The  carriers  included  in  this  tentative  plan  comprise  most  of  the 
Class  I  steam  railroads,  but  very  few  of  those  in  Class  II  and  Class  III. 
Those  not  so  included,  whether  industrial  common  carries,  terminal 
carriers,  interurban  electric  railways  operated  as  a  part  of  general 
steam  railroad  systems  of  transportation  or  engaged  in  the  general 
transportation  of  freight,  ''short  lines,"  or  others,  will  be  considered 
at  the  hearings  to  be  hereafter  assigned  so  that  in  the  plan  to  be  ulti- 
mately adopted  provision  can  be  made  for  their  inclusion  in  the  sys- 
tems. 

We  have  not  specificallv  mentioned  water  carriers.  Where  these 
carriers  are  now  controlled  by  carriers  by  rail  they  will  be  considered 
as  being  included  tentatively  in  the  systems  in  which  the  controlling 
rail  carrier  has  been  included. 


Mr.  BuRTNESS.  Just  one  more  question.  The  recent  proposed 
Nickel  Plate  merger,  as  it  has  been  sometimes  called,  has  been 
referred  to  several  times,  and  as  a  matter  of  curiosity  I  am  wondering 
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under  just  what  provision  of  the  transportation  act  the  application 
was  made  for  that  merger;  whether  it  was  under  paragraph  2  of 
section  5  or  not  ? 

Doctor  Duncan.  That,  of  course,  is  a  legal  question.  I  imder- 
stood  that  the  case  came  up  before  the  commission  for  approval  of 
the  general  plan  under  paragraph  2. 

Mr.  BuRTNEss.  Was  it  simply  a  plan  for  acquisition  of  the  stock 
of  the  other  corporations  ? 

Doctor  Duncan.  Yes,  it  was  under  paragraph  2  of  section  5  that 
they  made  their  application ;  but  the  imification — and  they  are  very 
careful  to  call  it  unification,  not  consolidation — took  place  under  State 
laws,  you  understand. 

Mr.  BuRTNEss.  Was  the  unification  or  consolidation  that  was 
proposed,  in  a  general  way,  in  harmony  with  the  so-called  Ripley 
plan  or  not  ? 

Doctor  Duncan.  No;  it  disrupted  every  plan  that  I  know  of. 
The  commission,  as  you  will  remember,  approved  it  as  of  the  prop- 
erties going  together;  they  disapproved  it  as  to  the  terms  that  were 
offered. 

Mr.  BuRTNEss.  Yes;  I  understand  that,  but  I  did  not  know  whether 
or  not  it  was  in  harmony  with  the  tentative  plan  that  had  been  put 
out  by  the  commission. 

Doctor  Duncan.  No,  sir.  I  do  not  know  of  any  plan  put  out  by 
the  commission  or  Professor  Ripley  that  did  not  leave  the  coal 
roads,  the  Norfolk  &  Western,  and  the  C.  &  O.  independent.  The 
C.  &  O.  and  the  Pere  Marquette  were  not  to  be  brought  into  this 
other  system,  and  the  Michigan  roads  also  were  to  be  consolidated 
separately,  according  to  this  plan. 

Mr.  Newton.  Mr.  Duncan,  I  agree  with  the  proposition  that  in 
a  great  transportation  system  such  as  we  have  in  this  country  it 
does  not  rest  with  anv  master  mind  or  group  of  master  minds  to  sit 
down  in  an  office  and  prepare  a  grouping  of  railways  into  a  certain 
number  of  systems.  That  may  be  theoretically  all  right,  but  those 
things  have  to  work  themselves  out  along  natural  lines.  Now,  get- 
ting back  to  this  Nickel  Plate- Van  Swenngen  merger,  I  heard  part 
of  the  final  arguments  in  that  case.  I  gathered  from  those  arguments 
that  one  of  the  chief  objections  to  the  plan  of  consolidation  proposed 
was  a  manipulation  of  the  stock  in  the  consolidated  company  so  as 
to  inflate  the  values ;  that  is,  the  proponents  of  the  plan  would  capi- 
talize the  future  earnings  of  the  company  by  reason  of  this  con- 
solidation. That  is  a  common  practice,  is  it  not,  and  has  been  in 
the  past;  to  go  to  work  and  buy  up  several  lines  of  railway,  form  a 
new  one,  and  then  sell  stock  at  a  sum  far  in  excess  of  what  the  initial 
value  of  each  component  part  was? 

Doctor  Duncan.  Of  course  there  have  been  instances  of  that.  I 
do  not  think  it  is  characteristic  of  railroad  organization.  But  it  can 
not  be  done  now  without  the  approval  of  the  commission. 

Mr.  Newton.  No;  and  of  course  it  ought  not  to  be  done.  It 
ought  not  to  be  possible.  Now,  just  what  safeguards  will  there  be 
in  this  particular  bill,  other  than  what  is  in  existing  law,  to  prevent 
that  very  thing  from  happening  ? 

Doctor  Duncan.  I  do  not  think  there  will  be  any.  I  do  not  see 
that  there  needs  to  be  any. 


Mr.  Newton.  Do  you  think  that  under  the  provisions  of  existing 
law,  then,  there  is  ample  protection  for  the  public? 

Doctor  Duncan.  I  do;  absolutely. 

Mr.  Newton.  That  would  be  under  the  transportation  act,  with 
the  provisions  there  in  reference  to  the  issuance  of  securities  ? 

Doctor  Duncan.  Yes,  sir. 

Mr.  Newton.  You  ttiink  that  would  amply  protect  the  public? 

Doctor  Duncan.  I  do.  There  is  absolute  control  by  the  commis- 
sion and  absolute  publicity  as  to  what  is  to  be  done. 

Mr.  Newton.  Was  the  decision  of  the  commission  unanimous  on 
that  question  of  the  Nickel  Plate?     I  have  forgotten. 

Doctor  Duncan.  No;  it  was  not  unanimous;  and  the  positions 
taken  by  various  commissioners  were  different.  Pereonally,  I 
thought  that  Commissioner  Lewis  was  right  in  that,  while  he  says 
that  he  agreed  with  the  maioritv,  he  thought  that  the  commission 
ought  in  the  decision  to  tell  what  would  be  acceptable  to  them. 
Otherwise  the  majority  left  it  open  for  them  to  try  again. 

Mr.  Burtness.  Were  not  the  opinions  almost  as  many  and  conflict- 
ing as  they  were  in  the  Pullman  surcharge  case  ? 

Doctor  Duncan.  Not  quite— but  very  nearly. 

Mr.  Newton.  I  think  they  were  about  like  some  of  the  other  de- 
cisions that  we  have  been  getting  from  the  commission.  They  do 
not  seem  to  agree  among  themselves. 

But  they  disagreed  on  the  very  question  of  the  protection  of  the 
public  in  reference  to  that  plan  oif  financing,  did  they  not? 

Doctor  Duncan.  They  were  not  in  full  agreement  on  that;  no. 

Mr.  Newton.  That  is  the  thought  that  I  had;  that  if  the  com- 
mission was  in  disagreement  on  that  it  may  be  necessary  to  strengthen 
the  law  in  that  respect.  •  i       , 

Doctor  Duncan.  Mr.  Newton,  I  might  say  that  there  might  also 
be  something  said  on  the  other  side ;  that  it  is  not  such  a  great  danger 
to  the  pubhc  if  there  is  close  disagreement.  Personally  I  do  not 
feel  that  there  was  in  the  proposition  any  danger  to  the  public  at 
all.  I  never  could  see  any  inflation  in  it,  myself.  So,  when  you 
get  a  disagreement,  there  may  be  something  said  on  the  other  side. 

Mr.  Newton.  What  I  have  in  mind  is  this:  Out  in  our  part  of  the 
country  we  read  veir  frequently  about  some  merger  of  corporations, 
a  reorganization,  and  the  selUng  of  stock  at  a  greatly  increased  capital- 
ization, and  a  commission  of  several  millions  of  dollars  paid  to  some 
New  York  concern  for  promoting  it — all  of  which  the  public  pays; 
and  I  do  not  want  to  vote  for  anything  that  is  going  to  countenance  or 
further  that  sort  of  a  scheme,  because  it  does  not  produce  anything. 

Doctor  Duncan.  I  understand.  .    . 

Mr.  Newton.  I  think  it  was  one  of  the  newer  commissioners, 
Commissioner  Woodlock,  who  announced  a  doctrine  here  a  short  time 
ago — I  am  under  the  impression  he  wrote  the  opinion,  but  it  may 
have  been  a  dissenting  opinion  or  possibly  a  separate  concurrmg 
opinion— in  which  he  expressed  the  thought  that  in  the  issuance  of 
securities  resort  should  be  had  more  and  more  to  the  issuance  of  stock 
rather  than  to  the  creating  of  new  bond  issues. 

Doctor  Duncan.  In  the  case  of  the  C.  &  O.? 

Mr.  Newton.  Yes.    What  is  your  judgment  as  to  that? 

Doctor  Duncan.  Of  course,  I  think  it  is  perfectly  obvious  that  you 
can  not  go  on  putting  a  heavier  and  heavier  burden  on  the  raikoads 
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of  fixed  interest  charges.  Sometime  you  are  going  to  come  to  a 
position  where  it  will  be  altogether  too  heavy,  and  surely  we  ought  to 
restore  the  credit  of  the  railroads  to  such  an  extent  that  thev  can  sell 
stock.  It  certainly  is  not  a  desirable  position  from  anybocly's  point 
of  view,  that  of  the  railroad  owners  or  the  pubhc,  to  have  the  great 
transportation  system  of  the  countrv  in  such  a  condition  that  they 
can  not  go  into  the  money  market  of  the  country  and  sell  stock. 

Mr.  Newton.  How  long  has  it  been  since  there  has  been  that 
resort  exclusively  to  bonds  for  the  purpose  of  raising  money  for 
additions  and  betterments? 

Doctor  Duncan.  I  do  not  think  there  has  been  a  substantial  issue 
of  new  stock  by  railroads  since  1907.  There  have  been  conversions 
froni  bonds  into  stock.  There  have  been  some  issues  of  preferred 
stock  by  certain  strong  roads,  but  a  great  issue  of  new  stock  in  a  rail- 
road system,  I  think,  has  not  taken  place  since  1907. 

Mr.  Newton.  That  was  about  the  time  of  the  passage  of  the 
Hepburn  Act?  ^ 

Doctor  Duncan.  Yes;  about  that  time. 

Mr.  Newton.  Now,  that  is  bad,  of  course.  You  do  not  attribute 
that  to  the  passage  of  the  Hepburn  law,  however? 

Doctor  Duncan.  Well,  I  think  the  roads  suffered  from  restrictive 
legislation  for  a  good  long  time,  and  perhaps  from  a  very  severe 
administration  of  the  interstate  commerce  act. 

Mr.  Newton.  But  while  that  possibly  may  have  entered  into  it 
here  and  there,  is  not  that  due  to  some  of  the  practices  of  the  car- 
riers themselves? 

Doctor  Duncan.  Undoubtedly  they  contributed. 
Mr.  Newton.  Take  the  New  Haven,  for  instance.     Who  wants  to 
buy  railroad  stock  after  they  read  the  report  of  the  Interstate  Com- 
merce Commission  on  the  New  Haven  ? 

Doctor  Duncan.  Quite  true.     Thev  were  contributory. 
Mr.  Newton.  So  it  seems  to  me  that  it  can  not  be  attributed  to 
legislation  so  much  as  to  the  practices  that  led  to  legislation. 

Now,  suppose  that  the  general  principles  of  this  bill  are  put  into 
law,  and  a  number  of  these  consolidations  are  put  into  effect  along 
natural  lines,  and  are  approved  by  the  comnussion.  What  effect 
would  it  have,  in  vour  judgment,  upon  that  situation  that  we  were 
discussing  with  reference  to  the  question  of  credit  and  the  obtaining 
of  money  for  additions  and  betterments,  and  so  on  ? 

Doctor  Duncan.  In  my  opinion,  as  I  tried  to  say,  just  as  in  the 
case  of  the  weak  lines,  the  sound  credit  for  the  entire  transportation 
system  will  not  be  fully  met  by  consolidation,  but  I  can  see  how  it 
might  be  helpful,  just  as  I  illustrated  in  the  case  of  the  original 
Nickel  Plate,  where  you  had  three  roads  that  doubtless  would  have 
been  called  weak  at  the  time  they  came  together.  Their  credit 
standing  now,  all  around,  is  much  better.  Now,  that  sort  of  thing 
can  take  place,  and  you  can  have  a  transfer  of  the  credit  standing  of 
a  strong  road  to  anv  lines  taken  over  by  the  strong  road.  But  I  do 
not  anticipate,  myself,  that  consolidation  would  be  a  panacea  for  the 
financiol  problems  of  the  carriers. 

Mr.  Newton.  In  reference  to  the  situation  out  in  the  Northwest 
we  have  a  little  different  problem  there  in  that  our  lines  of  railway 
coyer  a  greater  mileage  in  one  direction,  and  there  is  ultimately  a 
|>oint  reached  by  a  system,  where,  if  it  gets  any  larger,  it  gets  out  of 


hand  and  can  not  be  economically  managed.  What  would  be  the 
situation  in  reference  to  a  consolidation  with  those  large  transconti- 
nental lines  in  the  northern  part  of  the  Western  United  States? 
Where  could  they  consolidate  without  consolidating  among  them- 
selves, and  help  tnemselves  in  any  way? 

Doctor  Duncan.  Of  course,  as  far  as  I  know,  they  could  consolidate 
only  among  themselves.  I  do  not  think  that  I  am  at  all  in  a  position 
to  say  whether,  by  a  given  consolidation,  the  total  miles  operated 
would  be  too  many  or  not.  You  have  a  very  extensive  system  in  the 
Southern  Pacific,  and  I  think  it  is  operated  as  effectively  as  many 
smaller  lines.     Of  course,  that  depends  on  the  people  in  charge. 

Mr.  Newton.  Was  not  one  of  the  plans  that  have  been  before  the 
commission  a  plan  for  the  consolidation  of  the  Northern  Pacific,  the 
Great  Northern,  and  the  Burlington? 
Doctor  Duncan.  I  think  so;  yes,  sir. 

Mr.  Newton.  That  has  not  yet  been  acted  upon  by  the  commis- 
sion, has  it? 

Mr.  Duncan.  No,  sir. 

Mr.  Newton.  Of  course,  that  would  be  consolidating  what  were 
originally  highly  competitive  lines  of  railway? 

Doctor  Duncan.  Yes;  but  I  do  not  imderstand  that  it  would 
destroy  competition  in  that  region. 

Mr.*  Newton.  You  think  that  there  would  still  be  competition  in 
service  between  the  Great  Northern  and  the  Northern  Pacific? 

Doctor  Duncan.  I  am  not  so  sure  that  there  would  between  those 
roads;  but  they  do  not  take  in  all  the  raikoads  serving  those  particular 
territories. 

Mr.  Newton.  Well,  you  would  only  have  left  the  Milwaukee, 
which  runs  considerably  farther  south  in  the  fore  part  of  its  trip 
westward;  then  you  would  have  the  Soo,  and  that,  of  course,  is  in 
some  States  competitive.  But  it  has  always  seemed  to  me  that  a 
consolidation  of  tnat  character  would  really  prevent  a  great  deal  of 
competition,  even  on  the  coast-to-coast  business.  It  certainly  would 
between  divisional  points. 

Doctor  Duncan.  If  I  may  say  so,  Mr.  Newton,  the  point  I  made 
was  that  I  do  not  think  I  am  in  a  position  at  this  time  to  pass  upon 
whether  or  not  a  given  consolidation  ought  to  take  place  or  ought 
not  to  take  place. 

Mr.  Newton.  Oh,  no;  I  understand  that. 

Doctor  Duncan.  But  it  is  an  individual  problem  in  each  case,  and 
somewhere,  somehow,  those  who  have  to  deal  with  those  roads  should 
have  an  opportunity  to  plead  their  cause,  with  an  opportunity  also, 
if  they  can  demonstrate  advantages,  to  let  them  realize  them. 

Mr.  Lea.  The  other  day,  in  discussing  the  weak  roads,  you  sug- 
gested there  are  a  considerable  number  of  these  roads  that  have 
potential  possibilities  of  developing  freight  that  might  take  them  out 
of  the  weak-road  class.  Have  you  studied  the  question  to  what 
extent  increasing  population  and  production  and  development  of  the 
country  will  eventually  take  these  roads  out  of  that  class  ? 

Doctor  Duncan.  I  have  made  no  such  study.  I  do  not  know  how 
one  could  make  such  a  study.  But  all  I  meant  to  say  in  regard  to 
weak  roads  was  that  it  was  very  difficult  to  tell  what  is  a  weak  road^ 
and  that  to  base  your  judgment  on  one  year  would  lead  you  far  astray. 
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Or,  as  I  might  say,  the  lame  duck  of  to-day  may  be  transformed  into 
the  i^olden  goose  of  to-morrow;  and  it  might  go  the  other  way. 

Mr.  Lea.  Yes:  but  to  the  extent  that  they  have  potential  re- 
sources of  traffic  we  do  not  need  to  worry  about  that,  do  we? 

Doctor  Duncan.  If  they  have  potential  opportunities  for  traffic, 
and  the  way  is  open  to  the  consolidation,  that  particular  road  will 
not  have  any  difficulty  in  consolidating. 

Mr.  Shallenberoer.  Doctor  Dincan,  I  gathered  from  both 
your  statement  and  Judge  Lovett's  that  we  can  not  expect  very  much 
economy  or  reduction  in  charges  to  the  public  as  a  result  of  these  con- 
solidations of  weak  lines  with  the  stronger  lines. 

Doctor  Duncan.  Let  me  say,  Mr.  Shall enberger,  so  far  as  I  am 
concerned  personally,  I  really  do  not  know.  But  this  is  the  point 
that  I  want  to  make.  Here  are  practical  railroad  men  who  feel  con- 
vinced that  they  can  secure  some  savings  and  economies,  and  here  are 
others  who  do  not  see  any  sources  for  substantial  economies;  and  I 
wanted  the  opportunity  open  for  these  managers  to  demonstrate 
wiiether  or  not  they  can  secure  such  economies.     That  is  the  point. 

Mr.  Shallexberger.  Judge  Lovett  gave  us  a  specific  example 
here,  and  that  railroad,  I  think,  is  showing  results  in  economy  and 
careful  and  efficient  management  equal  to  those  of  any  road  in  the 
country.  They  took  over  finally  one  of  these  so-callecl  weak  roads, 
operated  it  for  three  years,  and  lost  $30,000.  Therefore,  so  far  as 
the  possibility  of  savings  or  reductions  in  expenditures  is  concerned, 
he  did  not,  I  gathered,  believe  that  much  could  be  expected.  If  that 
is  the  case,  would  not  the  result  be,  if  we  absorbed  all  of  these  so-called 
weak,  nonpaving  lines  into  the  strong  lines,  that  they  would  be  still 
eating  away  like  ulcers  into  the  transportation  system  of  the  country 
just  the  same,  no  matter  whether  they  were  associated  with  the  strong 
lines  or  whether  they  were  allowed  to  operate  by  themselves  ?  Judge 
Lovett's  statement  was  that  there  is  no  charge  that  those  roads  are 
not  being  efficiently  and  well  managed,  but  that  it  is  the  situation  they 
are  in  which  prevents  the  possibility  of  making  them  pay.  Was 
not  that,  in  substance,  his  position? 

Doctor  Duncan.  As  to  that  particular  road,  yes:  that  was  his  posi- 
tion. 

Mr.  Shallexberger.  He  stated,  as  I  understood  him,  that  there 
was  no  charge  that  these  short  lines  are  not  being  well  managed. 

Doctor  Duncan.  That  is  true. 

Mr.  Shallexberger.  But  that  their  condition  is  such  that  it 
can  not  be  done. 

Doctor  Duncan.  Yes. 

Mr.  Shallenberger.  Now,  the  basis  of  this  bill,  in  its  declaration 
of  policy,  as  I  gather,  is  that  this  power  is  to  be  granted  to  the  Inter- 
state Comnierce  Commission  "in  order  that  an  adeouate  and  efficient 
transportation  service  may  be  maintained  in  the  United  States  and 
necessary  weak  and  short  lines  be  preserved,  to  authorize  and  en- 
courage the  unification,  through  any  method  specified  in  sections 
203,  204,  and  205  of  this  title,  of  the  property  of  carriers  into  a  num- 
ber of  strong  and  efficient  and  well-baianced  systems."  Now,  we 
start  out  in  this  bill  to  provide  a  way  to  unite  these  weak  lines  with 
strong  lines,  but  w^e  also  provide  a  way  to  combine  the  strong  lines 
together.     We  not  only  provide  a  method  for  taking  care  of  the  weak 


lines,  but  we  also  provide  for  uniting  all  the  lines  of  the  United 
States  into  such  number  of  systems  as  the  Interstate  Commerce 
Commission  may  decide  upon;  is  that  not  true?  . 

Doctor  Duncan.  Under  the  transportation  act,  as  it  now  exists, 
that  is  certainly  true;  because  a  plan  is  to  be  set  up,  and  all  the  rail- 
road properties  are  to  be  consolidated  into  a  limited  number,  regard- 
less of  prosperity.  ^.  ^        .     11    1      X  0 

Mr.  Shallenberger.  Is  not  this  a  thing  that  is  likely  to  occur  i 
We  passed  section  15-a  as  a  means  whereby  we  hoped  to  enable 
these  weak  lines  to  be  built  up  into  stronger  lines  by  increasing  rates; 
but  the  result  clearly  was,  as  it  turned  out,  and  as  is  adnaitted,  I 
think,  that  instead  of  being  able  to  help  the  weak  line  we  helped  the 
strong  lines  tremendously  by  that  provision.  We  attempted  to 
correct  that  in  the  recapture  clause,  but  it  is  admitted  that  in  prac- 
tice—so the  Interstate  Commerce  Commission  has  told  me—it  does 
not  function;  it  does  not  work.  So,  in  attempting  to  help  these 
weak  lines  by  increasing  rates,  we  did  the  opposite  thing;  we  helped 
the  strong  lines  that  did  not  need  it.  Now,  m  this  bill,  m  attempting 
to  save  the  weak  lines  by  consolidation,  we  are  providing  the  means 
by  which  we  are  going  to  consolidate  these  strong  lines  into  a  number 
of  monopolistic  corporations.     Is  not  that  possible  in  this  bdl? 

Doctor  Duncan.  I  think  it  is  possible  in  this  biU  for  two  or  more 
strong  carriers  to  get  together  if  they  can  get  the  approval  of  the 
commission.  But  may  I  also  add  that  I  took  a  list  of  46  weak  roads, 
with  their  record  of  1922,  and  showed  how  thay  had  improved  since 

Mr.  Shallenberger.  Let  me  follow  up  the  hne  of  thought  that 
Mr  Newton  brought  to  your  attention,  that  the  pohcy  of  consohda- 
tion  in  the  past  has  been  to  bring  these  different  corporations  to- 
gether for  the  purpose  of  making  money  in  the  sale  of  secunties 
issued  at  their  consohdation.  Can  you  point  to  a  single  one  of  these 
consohdations  that  are  well  known  that  was  brought  about  by  the 
promoters  for  the  purpose  of  economy  or  for  the  purpose  of  etiecting 
those  things  in  the  management  of  the  railroad  that  were  essential  i 
Is  it  not  a  matter  of  absolute  knowledge  that  the  Harriman  con- 
sohdations, the  Nickel  Plate  consolidations,  the  New  Haven  con- 
solidations, the  Rock  Island  consohdations,  the  Frisco  consolidations, 
and  all  those  great  consohdations  that  have  resulted  m  umtmg  these 
railroads,  were  every  time  brought  about  by  the  banking  corporations 
of  the  country  who  deal  in  those  particular  securities,  and  that  they 
were  really  consohdations  by  banking  interests  rather  than  by  the 
managements  of  the  railroads  ?     Is  not  that  the  history  of  the  thing 

so  far  ? 

Doctor  Duncan.  That  is  only  a  very  small  part  of  the  history, 
and  I  attempted  to  point  out  to  you  that  those  combinations  against 
which  public  opinion  turns  took  place  in  the  period  at  the  beginning 
of  the  present  century,  with  the  whole  idea  of  large-scale  production 
everywnere  and  strong  financial  institutions  to  help  them  out. 

Mr.  Shallenberger.  Pardon  me.  Doctor.  These  things  that  I 
have  mentioned  have  all  taken  place  smce  the  passage  of  the  anti- 
trust act  and  since  the  passage  of  the  interstate  commerce  act. 

Doctor  Duncan.  Yes,  sir;  the  Sherman  antitrust  law  of  1890  and 
the  interstate  commerce  act  of  1887. 

Mr.  Shallenberger.  Yes. 
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Doctor  Duncan.  Now,  I  attempted,  in  tracing  briefly  the  history 
of  this  development,  to  show  that  just  at  the  beginning  of  the  present 
century  this  mania  for  consohdation  and  large-scale  production  struck 
the  railroads,  along  with  all  other  industries;  but  that  preceding  that, 
and  many  years  prior  to  that,  these  systems  like  the  Pennsylvania 
and  the  New  York  Central  were  brought  together  for  purely  operat- 
ing purposes,  and  that  it  had  nothing  to  do  with  promotion  by  bankers 
for  profit.     That  is  what  I  intended  to  show. 

Mr.  Shallenberger.  You  refer  to  the  consohdations  prior  to 
1887?  ^ 

Doctor  Duncan.  Yes,  sir;  prior  to  1887,  when  many  of  them  took 
place. 

Mr.  Shallenberger.  Do  not  you  know,  as  an  economist,  that  the 
bankino;  corporations  of  this  country  in  1887  drew  a  dead  line  and 
stopped  all  of  the  building  of  railroads  and  the  further  extension  of 
them  at  one  stroke? 
.  Doctor  Duncan.  I  do  not  know  any  such  thing  as  that;  no,  sir. 

Mr.  Shallenberger.  Well,  I  think  we  know  it  in  the  West; 
because  the  lines  that  were  already  being  extended  across  that  country 
by  the  Union  Pacific,  the  C,  B.  &  Q.,  the  Missouri  Pacific,  and  all  the 
other  great  railroad  lines  were  being  built  when  Mr.  Morgan,  in  1887, 
through  a  community  of  interest  of  the  bankers  in  New  York,  who 
were  furnishing  the  funds  to  build  those  railroads,  ordered  them 
stopped.  Those  railroad  lines  are  yet  pointing  right  out  into  the 
prairies;  they  have  never  been  extended;  they  have  never  been 
touched  since  1887.  We  have  had  no  increase  of  railroad  lines  in  the 
United  States  since  they  drew  that  dead  line,  and  up  to  that  time 
expansion  was  constant  and  tremendous. 

Doctor  Duncan.  I  beg  your  pardon,  Governor.  That  is  not 
according  to  historical  fact;  because  you  will  find  a  great  decrease  in 
the  extension  of  the  railroad  systems  during  the  nineties,  a  period  of 
very  severe  depression,  which  many  of  us  can  remember. 

Mr.  Shallenberger.  I  am  referring  to  the  period  prior  to  1887. 
It  ended  prior  to  1890. 

Doctor  Duncan.  I  can  show  the  extension  year  by  year  of  railroad 
systems  during  that  period.  I  do  not  know  any  facts  to  substantiate 
the  general  statement  you  have  made. 

Mr.  Shallenberger.  The  point  that  I  wanted  to  get  your  judg- 
ment on,  because  you  have  studied  it,  is  if  the  experience  of  the  coun- 
try has  not  proved  that  the  banking  interests  and  those  who  deal  in 
their  stocks  and  bonds  and  mortgages,  have  been  the  real,  controlhng 
factors  in  the  building  of  railroads  and  the  controlling  factors  in  the 
consolidation  of  railroads,  rather  than  these  economies  which  we  are 
discussing  here  ? 

Doctor  Duncan.  I  do  not  think  so.     That  is  not  my  opinion. 

Mr.  Shallenberger.  You  do  not  think  that  this  bill  now  is  really 
to  make  possible  consohdations  of  railroad  systems  whereby  money 
can  be  made  in  commissions  on  issues  of  stocks  and  bonds  ? 

Doctor  Duncan.  If  I  thought  that  under  this  bill  you  could  have 
any  substantial  exploitation  of  the  railroads  by  speculators  and  others 
I  would  be  against  it.     I  do  not  believe  you  can. 

Mr.  Shallenberger.  What  is  the  protection,  the  Interstate 
Commerce  Commission? 
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Doctor  Duncan.  You  have  your  commission  that  approves  every 
issue  of  stock  and  the  terms  upon  which  it  shall  be  issued. 

Mr.  Shallenberger.  Have  you  read  the  speech  of  President 
Coohdge  that  he  deUvered  at  Williamsburg? 

Doctor  Duncan.  I  have  not,  I  am  sorry  to  say. 

Mr.  Shallenberger.  Well,  the  Interstate  Commerce  Commission 
is  a  bureau  or  arm  of  the  legislative  branch  of  the  Government, 
whereby  we  seek  to  empower  tnem  with  duties  to  carry  out  what  we 
believe  are  the  interests  of  the  public. 

Doctor  Duncan.  Yes.  i  •         u 

Mr.  Shallenberger.  In  that  speech  the  President  said  m  sub- 
stance that  a  bureau,  is  a  governmental  agency  with  practically 
unlimited  powers  and  with  little  or  no  responsibility.  Now,  if  we 
turn  over  to  the  Interstate  Commerce  Commission  this  power,  which 
I  think  we  have  done,  and  they  are  not  responsible  or  answerable  to 
anyone  after  we  give  it  to  them,  how  is  the  public  to  be  sure  that 
they  are  going  to  be  protected  in  that  sort  of  a  proposition  ?  Do  you 
tliink  it  is  good  public  policy  for  this  Congress  to  turn  over  that  sort 
of  power  to  a  bureau  that  is  not  answerable  to  us  or  to  the  public  ? 

Doctor  Duncan.  Of  course,  as  I  understand  it,  the  commission 
is  always  answerable  to  you,  because  you  create  it. 

Mr.  Shallenberger.  But  after  they  are  appointed  we  have  no 

power  over  them. 

Doctor  Duncan.  You  have  no  power  to  determine  what  their 

decision  will  be. 

Mr.  Shallenberger.  No. 

Doctor  Duncan.  That  is  possibly  true.  If  you  can  devise  a  better 
scheme  the  public  probably  would  oe  willing  to  accept  it,  but  unlesa 
you  are  going  to  stop  this  business  now  by  absolute  law  I  should 
think  you  would  have  to  select  some  agency  through  which  to 
administer  your  laws. 

Mr.  Shallenberger.  What  I  am  trying  to  get  at  is  that  it  seems 
to  me  from  the  testimony,  so  far  as  we  have  heard  yours  and  others, 
that  we  are  going  to  be  assured  no  economic  benefit  to  the  public, 
but  we  are  going  to  turn  over  to  the  Interstate  Commerce  Commis- 
sion tremendous  power  and  authority  here  that  may  possibly  result 
in  disaster  to  the  public,  and  after  we  have  granted  it  we  are  not 
sure  we  are  going  to  get  any  benefit  from  it. 

Doctor  Duncan.  Well,  Governor  Shallenberger,  may  I  say  again 
that  I  spoke  merely  on  the  basis  that  since  Congress  has  adopted  a 
theory  of  consolidation  I  thought  these  were  the  things  which  Con- 

fess  should  have  in  mind  in  making  such  consolidations  possible? 
did  not  address  myself  at  any  time,  I  think,  to  the  original  policy 
as  to  whether  or  not  you  should  have  consolidation,  but  if  it  is  the 
policy  then  these  are  the  requirements.     That  is  what  I  meant  to 

say. 

Mr.  Shallenberger.  Well,  I  would  like  to  ask  one  more  question, 
and  then  I  am  done.  Is  it  your  judgment  that  if  we  grant  the  power 
to  the  Interstate  Commerce  Commission,  to  make  possible  these 
consolidations,  that  there  will  not  be  consolidations  of  strong  lines, 
having  nothing  whatever  to  do  with  the  weak  lines,  but  that  the 
consolidation  will  rather  be  such  as  this  one  contemplated  by  Van 
Sweringen  and  one  referred  to  in  the  Northwest,  involving  the  great 
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lines?  Do  you  not  think  the  real  consolidation  is  going  to  be  in 
those  great  companies  rather  than  these  weak  lines  we  are  talking 
so  much  about? 

Doctor  Duncan.  I  presume  that  that  will  be  tried  at  least.  I 
think  that  those  are  the  people  who  understand  what  they  would  like 
to  do.  You  have  a  check  on  them  all  the  time,  because  here  is  the 
power  to  say  to  them:  '*  You  can  consolidate,  and  these  lines  must  be 
included;  otherwise  you  can  not  consoUdate." 

Mr.  Shallenberger.  You  think  then  the  Interstate  Commerce 
Commission  could  assume  that  authority  to,  in  a  direct  way,  compel 
them  to  take  over  the  little  lines  or  would  not  permit  them  to  con- 
solidate the  big  ones?     Is  that  the  idea? 

Doctor  Duncan.  I  should  think  so. 

The  Chairman.  The  committee  will  stand  adjourned  to  meet  at 
the  call  of  the  chairman  some  time  next  week,  and  I  want  to  have  the 
Interstate  Commerce  Commissioners  here  at  that  time. 

(Whereupon,  at  12.15  o'clock  p.  m.,  the  committee  adjourned  to 
meet  at  the  call  of  the  chairman.) 
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House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Tuesday,  May  25,  1926. 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 
(chairman)  presiding. 

The  Chairman.  The  committee  will  please  come  to  order. 

Mr.  Thom.  Mr.  Chairman  and  gentleman:  May  I  have  the  priv- 
ilege of  interrupting  Doctor  Duncan's  statement  in  order  that 
Judt^e  Lovett  may  make  his  statement,  so  that  he  may  get  away, 
wit^  the  understandii^  that  Doctor  Dimcan's  statement  will  be 
printed  together?  Judge  Lovett  has  to  go  away  and  if  you  will 
permit  me  that  privilege,  I  shall  be  very  much  pleased. 

STATEMENT   OF  ROBERT  S.   LOVETT,   CHAIRMAN  BOARD   OF 
DIRECTORS  OF  THE  UNION  PACIFIC  RAILROAD  CO. 

Mr.  Lovett.  Mr.  Chairman  and  gentlemen  of  the  committee,  at 
this  time  I  am  chairman  of  the  board  of  directors  of  the  Union 
Pacific  Railroad  Co.  and  of  the  various  raikoad  corporations  con- 
stituting what  is  known  as  the  Union  Pacific  system.  I  am  specially 
in  charge  of  the  direction  of  the  representation  of  the  interests  of 
that  company  in  all  matters  of  consolidation  and  railroad  valuation. 

Prior  to  January  1,  1924,  I  was  chairman  of  the  executive  com- 
mittee, and  chief  executive  of  the  Union  Pacific  system,  and  had  been 
since  1909,  and  chief  executive  of  the  Southern  Pacific  system  from 

1909  until  1913.  ,    , ,     ,     ^    tt  •      ry     n 

Prior  to  1909  I  had  been  general  counsel  of  both  the  Union  Facitic 
and  the  Southern  Pacific  systems  and  a  director  and  member  of 
the  executive  committee  of  each  of  said  systems,  back  to  1904. 

Prior  to  1904  I  had  been  counsel  for  the  Southern  Pacific  lines  m 
Texas  and  a  director  of  most  of  the  Texas  companies  of  the  Southern 
Pacific  system.  I  have  been  continuously  in  the  railroad  business  as 
counsel  or  as  executive,  back,  I  think,  to  1884. 

I  shall  be  very  glad,  of  course,  to  answer  as  far  as  I  can,  all 
questions  of  the  committee,  either  at  the  conclusion  or  during  the 
progress  of  my  statement. 

The  Chairman.  Those  will  come  at  the  conclusion,  Judge. 
Mr.  Lovett.  Thank  you,  sir.  „  ,     ^ 

I  shall  take  it  for  granted  that  it  is  the  settled  policy  of  the  Govern- 
ment at  this  time  to  promote  railroad  consolidations  under  certain 
conditions  when  approved  by  the  Interstate  Commerce  Commission. 
This  is  manifest  from  the  existing  law,  and  the  reasons  bearmg  upon 
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the  policy  were  so  well  stated  bv  Doctor  Duncan,  who  has  just 
preceded  me,  that  I  shall  not  take  the  time  of  the  committee  to 
pursue  that  question.  But  further  legislation  by  Congress,  such  as 
IS  substantiafly  embodied  in  the  bill  now  before  this  committee 
(H.  R.  11212),  is  necessary  if  that  policy  is  to  be  made  effective. 
The  existing  law  was,  for  some  reason  which  I  have  never  understood, 
designed  ultimately  to  bring  about  ''consolidation"  in  the  technical 
legal  sense  of  that  term — that  is  to  say,  the  merging  of  two  or  more 
corporations  under  an  arrangement  sanctioned  by  law  which  would 
in  legal  effect  siniultaneously  extinguish  the  existing  corporations 
and  bring  into  existence  in  their  stead  a  new  corporation  owning  all 
the  properties  and  owing  all  the  debts  of  the  merging  corporations. 
Substantially,  the  same  results  may  be  accomplished,  so  far  as  relates 
to  the  ownership  or  operation  of  the  property,  by  other  methods. 
The  existing  law,  however,  prohibits  such  consolidations  or  any  ar- 
rangement effecting  substantially  the  same  results  until  the  Interstate 
Commerce  Commission  shall  have  prepared  and  promulgated  a  plan 
for  dividing  all  the  railroads  in  the  continental  United  States  into  a 
limited  number  of  systems;  and  it  enjoins  upon  the  commission  the 
duty  of  working  out  and  promulgating  such  plan  in  conformity  with 
the  directions  and  requirements  prescribed  by  the  law.  In  the  mean- 
time the  existing  law  provides  for  what  its  authors  apparently  conceive 
to  be  convenient  and  useful  steps  to  a  consolidation  in  the  legal 
sense,  by  means  of  control  through  the  purchase  of  stock,  or  lease, 
or  other  means,  not  amounting  to  a  technical  consolidation,  subject 
to  the  approval  of  the  Interstate  Commerce  Commission;  and  this 
method  has  been  extensively  utilized  and  has,  I  believe,  worked  in  the 
public  interest. 

But  until  the  commission  promulgates  a  plan  arbitrarily  dividing 
all  the  railroads  of  the  United  States  into  a  limited  number  of  sys- 
tems, or  until  the  existing  law  is  changed,  the  title  to  an  existmg 
group  or  system  of  railroads,  however  desirable  and  unobjectionable 
their  consohdation  may  be,  can  not  be  vested  in  a  single  corporation 
under  the  existing  law.  Probably  one  of  such  railroad  companies, 
the  principal  one  we  mav  assume,  can  not  purchase  the  railroa(l  and 
other  properti^  of  another,  thus  merging  it  into  its  own  system,  for 
that  might  be  in  effect  a  consolidation  prohibited  by  subdivision  (5) 
of  section  5  of  the  act  until  the  commission  shall  have  established  and 
promulgated  a  plan  for  all  the  railroads. 

This  IS  one  reason  why  there  have  been  so  few — indeed  so  far  as  my 
knowledge  goes  there  have  been  no  ''consolidations"  or  even  mergere 
by  purchase  under  the  provisions  of  this  act  since  it  was  passed  over 
six  years  ago  for  the  purpose  of  bringing  about  the  consolidation  of 
railroad  properties.  If  there  have  been  any  I  think  it  would  be  found 
that  they  were  effected  under  State  laws.  The  only  accomplish- 
ments of  the  consolidation  or  unification  provision  of  the  transporta- 
tion act  of  1920  thus  far  have  been  the  authorization  of  control 
through  stock  purchases  and  approval  of  leases.  The  commission 
has  appealed  to  Congress  to  relieve  it  of  the  impossible  task  of  divid- 
ing all  the  railroads  in  the  country  into  a  limited  number  of  systems 
and  I  will  not  stop  at  this  point  to  dwell  upon  the  necessity  for  such 
relief  or  the  disaster  which  I  believe  would  result  from  such  an  arbi- 
trary allocation  of  all  the  railroads  of  the  United  States  to  particular 


systems  in  any  plan  of  consolidation.  My  purpose  now  is  to  pomt 
out  another  and  controlling  reason  why  there  must  be  further  legisla- 
tion by  Congress  if  its  policy  with  respect  to  railroad  consolidations 
is  to  be  effective,  and  that  is  this: 

It  is  elementary  law,  recognized  by  many  decisions  of  the  United 
States  Supreme  Court,  that  before  one  railroad  company  can  con- 
solidate with  or  purchase  or  lease   the  railroad   of  another  there 
must  be  in  both  companies  clear  and  unmistakable  power  through 
charter  provisions  or  by  statutory  law  for  such  consolidation,  pur- 
chase, or  lease.     Many  States  have  granted  this  power  to  railroads 
operating  lines  within  their  territorial  limits ;  some  have  granted  the 
power  with  restrictions  and  conditions;  others  have  withheld  it  alto- 
gether; still  others  have  absolutely  prohibited  it,  especially  with  re- 
spect to  competing  lines.     Even  the  States  granting  the  authority 
vary  considerably  in  the  terms  and  conditions  of  the  grant.     All  of 
the  large  systems  even  as  they  exist  to-day  traverse  more  than  one 
State,  most  of  them  traversing  many  States,  and  an  enlargement  of 
these  systems  as  contemplated  by  the  existing  law  would  extend  the 
operations  of  the  enlarged  systems  into  still  more  States.     Now,  if 
railroad  companies  must  look  to  the  States  of  their  incorporation 
and  the  States  in  which  the  lines  operated  by  them  or  to  be  acquired 
by  them  are  situtated  for  this  essential  corporate  power,  they  will 
find  that  where  it  exists  at  all  it  varies  in  terms  and  conditions  and 
in  no  event  operates  beyond  the  limits  of  that  particular  State;  in 
others  it  exists  with  perhaps  impossible  conditions;  in  still  others  it 
is  nonexistent;  and  in  some  there  are  positive  statutory  and  even 
constitutional  prohibitions.     This  not  only  makes  many  large  con- 
solidations impossible,  but  where  possible  in  many  cases  leaves  such 
doubt  or  creates  such  conditions  as  to  meet  objections  from  counsel 
for  bankers  sufficient  to  prevent  financing  of  securities  or  impair  the 
price  at  which  they  can  be  sold.    But  whatever  may  be  the  present 
desire  or  pohcy  of  the  States  and  State  comniissions  with  respect  to 
the  consolidation  pohcy  of  the  National  Government,  the  fact  is  to 
my  knowledge  that  there  are  several  States  which  have  constitu- 
tional provisions  that  prohibit  the  common  control  through  consoli- 
dation, purchase,  sale,  lease,  ownership  of  stock,  or  otherwise,  of 
parallel  or  competing  lines  of  railroad.    The  effect  of  this,  of  course, 
IS  not  only  to  invalidate  all  State  legislation  if  there  be  any  under- 
taking to  grant  corporate  power  for  such  consohdation,  sale,  or  lease, 
but  to  positively  and  directly  prohibit  the  exercise  of  such  power  by 
corporations  of  that  State  or  with  respect  to  railroads  operating  in 
that  State.     The  result  would  be  that  unless   Congress  acts  the 
policy  with  respect  to  unification  of  the  railroad  properties  of  the 
LFnited  States  will  be  ineffective  in  several  great  sections  of  the 
country  and  as  to  many  corporations. 

It  is  not  sufficient  in  the  lace  of  such  constitutional  and  statutory 
provisions  prohibiting  what  is  proposed  to  merely  remove  obstruc- 
tions, such  as  the  provision  in  the  existing  law  striking  down  the 
antitrust  laws  and  other  restrictive  laws.  Affirmative  legislation  by 
Congress  conferring  upon  all  railroad  companies  engaged  in  inter- 
state commerce  all  power  requisite  and  appropriate  to  carry  out  the 
policy  of  unification  declared  by  the  National  Government  must  be 
enacted  if  that  policy  is  to  govern  and  be  accomplished.     I  doubt  if 
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anyone  at  this  date  questions  the  power  of  Congress  to  so  enact. 
I  need  do  no  more  than  say  that  by  the  commerce  clause  of  the 
Constitution  Congress  is  given  complete  power,  consistent  with  due 
process  of  law,  to  regulate  such  commerce  and  especially  all  agencies 
for  carrying  on  such  commerce.  No  matter  what  that  commerce  may 
be  or  what  the  agencies  may  be,  whether  State  corporations  or  others, 
Congress,  as  the  Supreme  Court  has  repeatedly  held,  can  regulate 
the  aojencies  whatever  their  character  as  well  as  the  commerce  itself. 
It  utilized  State  railroad  corporations  in  building  the  Pacific  railroads. 
And  this  was  sustained  many  years  ^o  in  a  notable  opinion  by 
Justice  Bradley  in  California  v.  Central  Pacific  Railroad  (127  U.  S.  1). 
And  the  interstate  commerce  act  as  it  stands  to-day  unquestioned, 
affords  striking  evidence  of  the  multiplication  of  requirements  im- 
posed by  Congress  on  State  corporations  which  were  not  dreamed 
of  when  Justice  Bradley  wrote  that  opinion.  The  authority  of 
Congress  is  paramount,  and  wherever  it  conflicts  with  State  authority, 
whether  it  be  in  the  form  of  Constitution,  statute,  or  administrative 
order,  the  congressional  authoritv  must  prevail,  even  to  the  extent 
of  congressional  ledslation  regulating  or  fixing  purely  intra-State 
rates,  as  held  by  the  Supreme  Court  in  the  comparatively  recent 
case  of  Wisconsin  v.  Chicago,  Burlington  &  Quincy  Railroad  (257 
U.  S.  567) .  But  I  need  not  pursue  this  point  further  because  I  do  not 
believe  that  the  proposition  will  be  seriously  questioned. 

The  bill  now  pending  before  the  committee  undertakes  to  exercise 
this  obvious  and  necessary  power  of  Congress  to  the  extent  of  con- 
ferring upon  the  railroad  corporations  concerned  the  corporate  power 
necessary  to  efifect  the  consolidations,  sales,  leases,  etc.,  authorized  by 
the  act  to  be  made  with  the  approval  of  the  Interstate  Commetx;e 
Commission.  Without  such  legislation,  or  legislation  to  the  same 
effect,  by  Congress  the  policy  of  Congress  as  declared  in  the  existing 
law  and  by  this  bill  will,  to  a  large  extent,  be  defeated.  The  only 
alternative  to  the  legislation  proposed  in  that  respect  by  the  pending 
bill  if  the  policy  of  Congress  with  respect  to  consolidations  is  to  be 
carried  out  would  be  Federal  incorporation.  Personally,  I  would 
prefer  Federal  incorporation  so  as  to  nave  all  interstate  carriers  with 
exactly  the  same  powers.  But  the  result,  so  far  as  the  policy  with 
respect  to  consolidation  and  unification  of  railroads  is  concerned,  can 
be  just  as  effectually  accomplished  I  must  admit  if  Confess  will  ex- 
ercise the  power  it  possesses  to  utilize  the  State  corporations  for  such 
purposes. 

Passing  now  to  other  aspects  of  the  proposed  legislation  which  Mr. 
Thom  has  asked  me  to  discuss,  I  will  turn  again  to  the  provision  of  the 
existing  law  which  requires  the  commission  to  divide  all  of  the  rail- 
roads in  the  continental  United  States  into  a  limited  number  of  sys- 
tems for  the  purpose  of  consolidations.  I  have  already  pointed  out 
that  no  consolidations  and  no  arrangement  amounting  in  effect  to  a 
consolidation  can  be  effected  until  the  commission  completes  that 
task  and  that  the  commission  has  not  completed  it,  but  is  asking  Con- 
gress to  relieve  it.  It  is  not  only  impossible  of  performance  with  due 
regard  for  the  facts  of  each  situation  and  except  in  a  most  arbitrary 
manner,  but  if  performed  it  would,  in  my  judgment,  be  a  most  unwise 
method  for  dealing  with  this  vastly  important  problem.  The  work 
done  by  Professor  Ripley  and  the  commission  in  the  tentative  plan 


Diomulgated  by  the  commission  as  a  basis  for  suggestions  and  criti- 
cisms is  a  monument  of  industry  and  great  abUity  and  intelligence, 
but  it  scarcely  touched  the  8urfa<je  of  the  facts  and  of  the  mterests, 
public  and  pnvate,  involved  in  the  problem. 

Many  of  the  consolidations  suggested  probably  would  be  effected 
if  Congress  would  remove  the  obstacles  existing  under  the  present 
law  and  provided  also  the  parties  at  interest  are  able  to  agree  upon 
the  terms  of  unification.     Here  comes  to  mind  one  of  the  greatest 
objections  to  any  plan  that  contemplates  any  form  of  compulsory  or 
enforced  unification,  namely,  the  encouragement  it  gives  to  specula- 
tors in  the  stock  and  other  securities  of  what  are  termed  the  weak 
lines  to  bfelieve  that  the  Government  will  force  the  so-caled  strong 
hues  to  buy  them  out  or  take  them  over  in  some  form  greatly  to  their 
profit.     In  my  judgment  there  wUl  be  few  consolidations  or  unihca- 
tions  (for  there  should  be  none),  that  are  grossly  unfair  to  the  stock- 
holders of  the  so-called  strong  lines,  that  is  to  say,  combinations 
which  compel  the  strong  lines  to  pay,  either  in  securities  or  cash 
more  than  the  real  value  of  the  weak  line  absorbed      And  that  value 
will  not  be  based  upon  the  original  cost  of  the    ine  or  upon  any 
theoretical  cost  of  reproduction,  but  upon  its  real  value,  including 
nuisance  value  which  the  line  may  have.     Just  here  may  I  be  per- 
mitted to  say  a  word  respecting  the  owners  of  the  strong  and  weak 
lines.     The  days  when  a  few  rich  men  owned  the  railroads  of  this 
country  are  long  since  past.     Rich  men  are  interested  m  them  as 
stockholders,  but  so  are  the  poor.     And  to  this  fact  I  Particularly 
direct  your  attention,  namely,  the  earnings  of  the  poor    the  small 
investments,  are  in  the  stock  of  the  dividend-paying  roads   and  not 
the  weak  roads.     What  I  am  about  to  state  about  the  weak  roads  is 
based  upon  opinion  rather  than  direct  information,  but  I  venture  the 
opinion  that  an  investigation  will  disclose  that  the  stock  of  the  non- 
dividend-paying  roads  is  in  nearly  all  cases  held  by  a  very  few  men 
who  either  acquired  it  as  a  speculative  proposition  and  are  holding 
with  the  hope  of  selling  to  the  strong  roads,  or  got  stuck  with  it  m 
some  financial  venture  or  enterprise,  while  the  stock  of  the  dividend- 
pavinff  roads,  especiallv  the  most  dependable,  is  widely  scattered 
amoni  small  holders,  though  I  do  not  claim  that  the  majority  m 
amount  is  held  by  very  small  investors.     When  therefore,  a  so-called 
strong  road  is  required  to  absorb  a  so-called  weak  road  at  an  excessive 
price  It  will  amount,  I  predict,  in  nine  cases  out  of  ten  to  the  taking 
of  money  that  belongs  m  considerable  part  to  the  small  investor  and 
paying  it  over  to  a  small  group  of  speculators.     In  this  statement  1 
am  not  criticizing  those  designated  as  speculators.     It  is  a  legitimate 
business  and  they  are  entitled  to  avail  themselves  of  the  Govern- 
ment's policy.     But  I  am  speaking  for  a  great  many  small  investors 
among  the  more  than  50,000  different  persons  who  own  stock  of  the 
Union  Pacific  and  other  dividend-paying  railroad  compames  who 
should  not  be  overlooked  in  dealing  with  the  consolidation  problem 
As  already  pointed  out  a  technical  ''consolidation    seems  to  be  the 
goal  of  the  existing  law  if  indeed  it  is  not  the  only  method  contem- 
plated by  it  for  Oie  creation  or  extension  of  railroad  systems  to 
accomplish  the  benefits  sought.     Such  consolidation  was  not  the 
method  adopted  in  creating  the  great  railroad  systems  that  exi^ 
to-day.     If  employed  at  all,  I  think  it  will  be  found  m  only  a  few 
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instances.  Such  systems  almost  without  exception  were  built  up 
gradually  through  the  purchase  of  stock  or  by  lease  or  by  the  purchase 
of  the  railroads  or  parts  of  railroads  themselves.  My  judgment  is 
that  this  method  is  practically  the  only  one  (short  of  compulsory 
consolidation,  if  power  therefor  exists)  which  will  result  in  the  con- 
solidation of  the  railroads  of  this  country.  A  large  railroad  corpora- 
tion with  hundreds  of  millions  of  stock  in  the  hands  of  many  thousands 
of  stockholders  and  with  large  amounts  of  bonds  outstanding  in  the 
hands  of  investors  will  be  slow  indeed  to  absorb  a  comparatively 
small  line  of  railroad  whether  weak  or  strong  if  it  can  do  so  only  by 
technical  consolidation  which  will  involve  as  a  legal  effect  of  the 
transaction  its  own  corporate  death  and  the  creation  of  an  entirely 
new  corporate  being  in  its  place,  however  clear  the  procedure  may  be. 
If,  however,  it  is  given  authority  by  Congress  to  purchase  the  rail- 
road with  its  appurtenances  owned  by  such  company,  although  com- 
peting, thus  making  it  a  part  of  its  own  system  held  in  absolute 
ownership,  or  to  lease  it  in  practical  perpetuity,  or  even  to  buy  and 
hold  all  its  capital  stock  without  jeopardizing  its  own  corporate 
existence,  it  will  much  more  readily  undertake  the  acquisition  of  the 
property.  The  bill  now  before  this  committee  gets  away  from  tech- 
nical consolidation  as  the  only  method  of  permanent  unification  of 
railroad  properties  and  provides  in  addition  to  consolidation,  for  pur- 
chase, sale,  lease,  and  other  methods  of  unification  that' may  be 
approved  by  the  commission.  If  the  existing  law  is  thus  amended 
and  the  necessarj-  power  as  proposed  by  this  bill  is  conferred,  I  be- 
lieve all  the  great  railroad  systems  now  existing  will  earnestly  en- 
deavor in  cooperation  with  and  under  the  supervision  of  the  com- 
mission work  out  and  carry  forward  the  policy  of  the  Government 
as  to  unifying  the  railroad  properties  in  all  cases  where  the  properties 
to  be  absorbed  can  be  acquired  upon  terms  involving  no  injustice 
to  stockholders  who  have  mvested  their  money  upon  their  faith  in 
the  honesty,  ability  and  character  of  the  existing  property  and  its 
management. 

To  sum  up  on  this  point  I  strongly  urge  that  the  commission  be 
relieved  of  the  task  under  the  existing  law  of  working  out  arbitrarily 
a  plan  for  consolidating  all  of  the  raihoads  of  the  United  States;  that 
authority  be  dven  as  proposed  in  the  pending  bill  to  existing  raihoad 
corporations  for  working  out  vountary  consolidations,  subject  always 
to  the  approval  of  the  Interstate  Commerce  Commission;  that  no 
consolidation,  sale,  or  lease,  be  permitted  without  approval  of  the 
Interstate  Commerce  Commission;  and  that  no  compulsory  or  co- 
ercive form  of  consolidation  be  provided  for  because  it  will  only  add 
to  the  difficulty  of  effecting  consolidations  through  the  false  hopes 
held  out  to  the  weak  lines  to  obtain  through  favor  of  the  Government 
a  better  price  than  they  are  entitled  to  receive.  Rather  than  pay  an 
unfair  price  the  solvent  companies  will  simply  refuse  to  consolidate 
and  take  their  chances  in  the  courts  on  any  coercive  measures  that 
may  be  resorted  to. 

Perhaps  I  should  add  finally  that  I  believe  that  the  extension  and 
development  of  railroad  systems,  perhaps  the  creation  of  new  ones 
through  voluntary  action  and  always  subject  to  the  approval  of  the 
commission,  will  prove  to  be  greatly  to  the  public  benefit  in  many 
ways,  such  as  simplifying  corporate  organization,  bettering  financial 
arrangements,  improving  service,  effecting  economies,  in  caring  for 
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the  weak  lines  obtainable  at  a  fair  price,  and  in  various  other  ways. 
I  believe  that  the  saving  in  expenses  has  been  greatly  exaggerated  in 
the  public  mind  by  various  statements  that  have  been  made  upon 
that  subject.  There  will  be  some  reduction  of  course  in  competitive 
soliciting  agencies,  particularly  in  the  item  of  office  rent,  for  I  have 
observed  that  employees  in  such  cases  are  usually  provided  for  some- 
how. Of  course,  if  all  competitive  agencies  be  abolished  and  the 
office  rent  and  the  salaries  now  paid  be  saved,  the  amount  would  be 
considerable.  But  anyone  who  expects  this  will,  I  predict,  be 
greatly  disappointed.  I  bas3  this  statement  upon  extended  observa- 
tion and  also  upon  some  knowledfi:e  of  human  nature  forced  to  choose 
between  turning  a  man  out  of  a  job  or  finding  a  place  for  him  when 
in  reach  of  a  rich  treasury  with  which  to  pay  him. 

The  saving  in  the  consolidation  of  certain  accounting  offices  will 
generally  not  be  very  large  because  in  the  case  of  railroads  already 
under  one  control  this  generally  has  been  already  reduced  to  the  sim- 
plest form  and  the  saving  would  probably  be  absorbed  to  a  consider- 
able extent  in  connection  with  extended  operating  offices.  Then,  as 
to  weak  lines  absorbed  generally,  and  especially  if  they  are  short 
lines,  are  operated  most  economically  ana  without  regard  to  union 
rules,  regulations,  or  rates  of  pay.  As  soon  as  a  large  strong  line 
acquires  such  a  road  it  is  obliged,  or  has  been,  to  extend  standard  un- 
ion rules,  and  rates  of  pay,  with  the  result  that,  in  my  experience,  there 
has  always  been  an  immediate  jump  in  operating  expenses  of  such  a 
line.  All  these  details  with  reference  to  expenses,  however,  can  be 
more  definitely  stated  by  others,  as  I  am  not  an  operating  officer,  but 
base  my  statement  of  opinion  upon  rather  close  and  long  observations 
of  the  course  of  such  events.  So  I  say  that  while  consolidations  will 
be  beneficial  they  will  not  solve  the  railroad  problem.  That  will  be 
with  us  until  the  public  realize,  as  they  are  coming  to  realize  as  never 
before,  that  the  railroads  of  this  country  are  with  rare  if  any  exceptions 
honestly  and  efficiently  managed  to  perform  the  best  service  they  can 
give  the  pubUc  with  the  means  at  their  command ;  that  all  their  opera- 
tions are  under  the  closest  scrutiny  of  Government  officials  to  protect 
the  public  interest;  and  that  the  only  possible  way  for  the  public 
to  obtain  adequate  and  satisfactory  railroad  service  is  to  treat  the 
railroads  and  railroad  investors  fairly  and  allow  them  to  operate  in  a 
friendly  atmosphere  at  rates  sufficient  to  provide  the  service  and  pay 
a  fair  return  upon  the  capital  represented  oy  the  railroads. 

I  shall  be  very  glad  to  answer  any  questions. 

The  Chairman.  Are  there  any  questions? 

Mr.  Newton.  Judge,  ever  since  the  passage  of  the  transportation 
act,  or  almost  since  that  time,  there  has  been  a  good  deal  of  talk 
from  the  public  platform  every  now  and  then,  but  more  from  the 
newspapers  and  tne  magazines,  advocating  the  consolidation  of  rail- 
ways ol  the  country;  and  it  has  been  claimed  that  one  of  the  great 
benefits  flowing  to  the  general  public  from  a  general  consolidation 
would  be  resulting  economies  which  would  bring  a  reduction  in  freight 
rates.  Now,  I  take  it  from  your  statement  that  you  do  not  believe 
that  there  would  be  any  great  economies  effected  and,  consequently, 
no  resulting  reduction  in  the  freight  rates.    Am  I  correct  in  that? 

Mr.  LovETT.  I  think  you  are.  There  would  be  some  economies, 
of  course,  in  consolidation ;  but  they  would  be  offset  in  many  instances 
by  additional  expense,  so  that  on  the  whole  I  believe  the  amount 
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that  will  be  saved  from  consolidations  has  been  very  much  overes- 
timated. 

I  do  not  believe,  answering  your  question  more  directly,  that  the 
economies  will  be  sufficient  to  justify  a  reduction  in  the  freight 
rates  under  conditions  heretofore  existing. 

Mr.  Newton.  We  have  out  in  the  Middle  West  four  large  trans- 
continental roads,  the  Great  Northern,  the  Northern  Pacific,  the 
Milwaukee  and  the  Soo.  A  very  large  part  of  their  revenue  from 
freight  comes  from  the  carriage  oi  farm  products.  Among  the  argu- 
ments that  have  been  used  in  these  various  articles  that  I  have  read 
from  time  to  time  as  to  the  benefits  that  would  come  from  consolida- 
tion, is  this:  There  would  be  consoUdation  with  a  railway  system 
whose  revenue  is  made  up  from  the  carriage  of  heavy  commodities, 
a  system  whose  revenue  would  come  from  either  a  different  com- 
modity or  else  from  the  carriage  of  a  large  amount  of  classified  freight. 

It  is  rather  difficult  for  me  to  understand  how  that  sort  of  a  con- 
sohdation  could  be  effected  and  in  any  way  tie  up  with  those  four 
transcontinental  systems.  But  is  it  in  your  judgment  possible,  in  a 
system  of  consolidation,  to  so  rearrange  things  as  to  have  the  revenue 
of  the  roads  based  somewhat  on  grain  and  then  somewhat  on  another 
commodity  and  then  a  substantial  portion  on  classified  freight,  so  as 
to  make  it  more  uniform  and  less  susceptible  to  changes  in  industrial 
and  commercial  conditions? 

Mr.  LovETT.  I  do  not  know  of  any  condition  where  that  probably 
would  control,  but,  of  course,  I  am  not  familiar  with  all  railroad 
conditions. 

I  think  there  are  systems  which  handle  one  kind  of  traffic  to  a 
greater  extent  than  any  other,  and  that  have  a  seasonal  business 
which  moves  during  just  a  few  months  in  the  year,  and  during  the 
rest  of  the  year  its  motive  power  particularly,  is  largely  idle,  which 
may  be  consolidated  with  some  otner  system  whose  principal  busi- 
ness moves  at  a  different  season;  and  there  might  be  some  economy 
effected  there  by  shifting  this  motive  power  ana  equipment  from  one 
to  the  other. 

The  systems,  however,  in  that  situation  must  already  be  rather 
large  and  I  do  not  know  whether  their  consolidation  would  be  wise 
or  whether  that  consohdation  alone  would  involve  a  great  economy. 

Mr.  Newton.  You  mentioned  the  weaker  roads.  That  is  another 
argument  that  has  been  used.  What  is  your  judgment  in  reference 
to  the  effect  of  section  15-a  and  the  recapture  clause  in  reference  to 
this  question  of  consolidation  ? 

Mr.  LovETT.  That  is  a  very  broad  question. 

Mr.  Newton.  Yes;  it  is.  The  reason  I  ask  it  is  this:  15-a,  of 
course,  takes  awav  earnings  from  an  efficient,  economically  organ- 
ized and  managea  railroad  that  is  paying  and  places  them  at  the 
disposal,  of  course  in  the  way  of  a  loan,  of  the  so-caUod  weaker  road. 
It  has  always  seemed  to  me  that  a  consolidation — or  that  the  argu- 
ment for  consolidation  based  upon  the  weaker  road,  was  somewhat 
of  an  enlargement  of  the  proposition  that  originally  went  into  15-2. 
I  wondered  what  your  attitude  is  on  that. 

Mr.  LovETT.  I  do  not  see  very  much  relation  between  the  two 
propositions.  If  the  stockholders  of  the  existing  road  are  not  to 
get  the  benefit  of   the   net   earnings,  I  do   not   see   that   they   are 
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very  much  concerned  with  what  becomes  of  the  earnings  afterwards. 
For  that  reason  I  have  not  observed  any  close  connection  between 
section  15-a  and  the  provisions  for  consolidation. 

I  believe,  however,  that  most  stockholders  would  rather  pay  over 
to  the  commi^ion,  if  they  are  bound  to,  the  net  earnings  m  excess 
of  the  statutory  limit  than  to  be  forced  to  accept  an  unprofitable 
road  and  carry  that  burden,  which  might  conceivably  result  m  there 

being  no  net  earnings.  x-       ^i. 

In  other  words,  if  they  retain  their  present  properties,  they  are 
reasonably  assured  of  net  earnings  to  the  amoimt  Imiited  by  the 
statutes.  If  they  are  loaded  down  with  unprofitable  lines,  they  might 
fail  to  realize  such  net  earnings.  i       .i. 

To  go  a  step  further:  The  success  of  a  consolidation  plan,  when  the 
requisite  authority  is  given  by  Congress,  will  depend  finally  upon  the 
terms  of  the  consolidation. 

Mr.  Newton.  That  is,  the  terms  as  between  the  parties? 

Mr.  LovETP.  As  between  the  parties.  It  is  going  to  be  a  matter  of 
trading.     The   directors   and  stockholders   of  an   existent,   solvent 


ineories  mat  may  ue  prevmiui^  p^^puimij  oo  ^.v  »,**»*«  *«  .« — v.,  j  Vi 
am  speaking  of  value  as  imderstood  by  the  busmess  man  and  tne 
ordinary  investor.  That  is  to  say,  what  is  this  proposed  property 
worth  to  us?  Can  we  use  it  in  a  way  that  will  give  us  profit  or  at 
least  riot  involve  loss?  If  so,  we  would  be  willing  to  take  it  over,  if 
■desired  by  the  commission  or  the  Government,  on  those  terms.  But 
we  would  be  unwilling  to  take  over  a  property  at  a  price  that  is  far  in 
excess  of  any  amount  that  we  can  conceivably  hope  to  get  out  of  it 
or  any  saving  that  may  be  made. 

By  that  I  do  not  mean  the  owners  of  a  prosperous  road  would 
not  take  a  property  without  some  hope  of  profit  in  it.  I  am  sure, 
from  my  understanding  of  the  spirit  among  the  railroad  executives 
and  railroad  owners  generally,  that  they  desire  to  cooperate  with  the 
policy  of  the  Government  in  respect  to  this  matter,  whether  they 
believe  in  it  or  not;  and  that  they  will  take  a  property  upon  the  best 
terms  obtainable,  provided  that  tnere  is  not  an  almost  certain  loss  of  a 
substantial  amount.  . 

I  do  not  believe  that  solvent  railroad  companies  with  an  assured 
revenue,  as  against  all  competitors,  will  undertake  the  acquisition  of  a 
road  that  involves  a  certain  loss,  unless  they  are  forced  by  the  Gov- 
ernment. 1       .J.  1     i-i 

I  believe  the  attitude  of  the  officers  would  be  that  if  the  Government 
has  the  power  to  confiscate  the  property  that  way — I  use  that  term 
with  all  deference,  but  that  is  wnat  I  believe  it  is — that  rather  than 
voluntarily  take  action  that  involves  the  solvency  of  their  company, 
they  will  leave  that  responsibility  to  the  Government  and  refuse  to 
oonsolidate  where  the  consolidation  involves  a  gross  injustice  to  their 
stockholders.  . 

Mr.  Newton.  In  reference  to  the  question  of  the  attitude  of  the 
Government  regarding  the  enforcing  of  the  consolidation:  As  I 
understand,  the  Cummins  bill  in  the  Senate  permits  what  we  call  in 
general  terms  voluntary  consolidation  up  to  a  certain  point — five  or 
seven  years.  Then,  if  the  roads  do  not  get  together  and  consolidate, 
there  is  to  be  consolidation  under  a  dh-ect  arrangement  made  by  the 
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Government.  That  is  not  embodied,  as  I  understand,  in  the  House 
bill.  I  take  it,  in  that  connection,  that  you  do  not  favor  any  form  of 
compulsory  consolidation,  even  in  the  mild  form  it  is  in  the  Cum- 
mms  bill. 

Mr.  LovETT.  I  do  not.  If  it  ever  becomes  necessai^,  in  the  judg- 
ment of  Congress,  to  use  compulsory  consolidation,  I  should  very 
strongly  urse  that  Congress  wait  until  that  necessity  arises;  because 
to  provide  for  any  form  of  compulsory  consolidation  at  this  time  as  in 
the  Cummins  bill,  would  almost  certainly  defeat  voluntary  consolida- 
tions. As  I  said  in  my  direct  statement,  it  is  an  inducement  for  the 
owners  of  those  properties  to  hold  out  for  prices  which  will  not  be 
acceptable  to  the  absorbing  company,  with  the  hope  ultimately 
of  brmgmg  about  a  consofidation  upon  terms  that  will  be  very 
profitable  to  them. 

Mr.  Newton.  That  is  all. 

Mr.  HocH.  If  no  great  economies  are  to  be  expected  through 
consolidation,  the  only  reason  for  consolidation,  advanced  so  far, 
that  I  have  heard,  so  far  as  the  public  interest  is  concerned,  is  to 
meet  this  so-called  problem  of  the  weak  lines.  Is  there  any  other 
great  or  primary  reason  for  consolidation  that  you  have  to  suggest  to 
us? 

Mr.  LovETT.  I  believe  that  service  would  be  considerably  improved 
by  consolidations,  particularly  with  respect  to  the  weaker  lines. 
I  think  abo  another  very  desirable  result  would  be  that  it  would  sim- 
plify and  strengthen  existing  systems,  to  which  there  is  no  objection 
at  all,  in  their  organization  and  better  provide  for  financing  their 
requirements. 

That  is,  if  various  subsidiary  companies  that  are  without  credit 
of  their  own  and  are  dependent  upon  their  relationship  to  the  parent 
company  for  credit,  could  be  absorbed  by  the  parent  company,  not 
necessarily  by  consolidation,  but  by  the  purchase  of  their  railroads 
with  their  appurtenances  and  assume  their  obligations,  the  credit  in 
that  situation  would  be  considerably  improved;  better  selling  se- 
curities could  be  issued. 

Mr.  HocH.  In  so  far  as  the  strong  lines  themselves  are  concerned, 
is  there  anything  in  consofidation  that  would  promote  the  service, 
so  that  the  public  would  get  better  service? 

Mr.  LovETT.  I  do  not  know  of  anything  as  to  those  particular 
fines  but  as  to  lines  they  might  acquire. 

Mr.  HocH.  Yes.  And  the  improvement  in  service  is  to  be 
expected  solely  upon  those  lines  that  are  so-called  weak  fines  and 
unable  under  present  conditions  properly  to  finance  themselves  ?• 

Mr.  LovETT.  Well,  improvement  in  service  in  those  instances 
should  be  expected,  but  I  believe  everybody  will  agree  that  a  great 
improvement  in  service  has  resulted  from  the  extension  of  the  exist- 
ing systems  from  what  they  were  in  former  years.  I  am  not  speak- 
ing particularly  of  competing  systems,  the  consolidation  of  directly 
competing  lines,  but  of  the  extension  of  existing  systems,  where  that 
is  possible.  I  believe  that  would  result  in  an  improvement  in 
service  without  reference  to  weak  lines. 

Mr.  HocH.  In  so  far  as  strong  lines  are  concerned,  in  a  consolida- 
tion program,  that  would  tend  to  eliminate  to  an  extent  the  element 
of  competition,  would  it  not  ? 
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Mr.  LovETT.  I  hope  not.  I  believe  strongly  in  competition  in 
service  and  facilities  as  an  essential  feature  of  railroad  policy.  I  do 
not  much  favor  the  consolidation  of  competing  lines  unless  there  are 
other  advantages  that  offset  what  competition  is  eliminated.  I 
understand  the  law  provides  now — or  it  did  provide  before  the  trans- 
portation act,  I  thiuK — that  the  commission  could  authorize,  or  that 
consolidations  might  be  approved,  where  the  benefit  to  the  public 
from  consolidation  was  greater  than  the  disadvantage. 

Mr.  TiiOM.  There  is  no  Federal  law  of  that  kind. 

Mr.  LovETT.  Mr.  Thom  says  that  there  is  not  such  provision, 
but  I  was  under  the  impression  that  in  some  recent  legislation  by 
Congress,  there  was  a  provision  that  authorized  consolidation  of 
competing  lines  whenever  the  pubfic  interest  in  the  consofidation 
was  greater 

Mr.  Thom.  You  refer  to  one  of  the  sections  of  the  Clayton  law. 
There  is  something  on  that  subject  there. 

Mr.  LovETT.  I  was  satisfied  that  somewhere  in  recent  congres- 
sional legislation  there  is  a  provision  that  where  the  public  interest 
is  benefited  more  by  the  consolidation  than  it  is  injured  by  the  elimi- 
nation of  competition,  consolidation  should  be  autnorized. 

Mr.  HocH.  You  do  not  favor  consolidations  that  would  in  any 
way  remove  the  element  of  competition? 

Mr.  LovETT.  In  service  and  facilities,  no,  I  do  not;  that  is,  sub- 
stantial competition.     I  do  not  mean  a  mere  incidental  competition. 

Mr.  HocH.  Have  you  formed  an  opinion,  or  would  you  care  to 
express  an  opinion,  at  this  time,  as  to  how  many  systems  we  might 
well  have  in  this  country? 

As  I  understand  it,  the  Ripley  plan  provided  for  21,  which  was 
modified  by  the  commission  to  19,  I  believe.  Do  you  think  that  that 
is  enough  or  that  it  is  too  many  systems  in  order  to  preserve  keen 
competition  in  this  country? 

Mr.  LovETT.  It  is  very  difficult  to  express  any  definite  opinion 
that  is  worth  anything  upon  that  subject.  There  are  a  great  many 
important  systems  in  tnis  country  already,  and  my  ideas  oi  consolida- 
tion would  be  that  it  ought  to  oe  by  development  of  the  more  iin- 
portant  systems.  That  may  be  considered  a  selfish  view,  but  it  is 
not.  Those  systems  are  the  result  of  conditions  that  brought  them 
about  and  some  of  them  ought  to  be  extended.  Perhaps  some  new 
systems  should  be  formed.  But  I  am  not  very  keen  about  the  consoli- 
dation of  important  systems  that  are  competitive.  I  believe  it  would 
be  very  much  better  to  have  the  existing  systems  under  the  process 
that  prevailed  in  the  past  and  under  which  those  systems  themselves 
were  created,  extend  wherever  approved  by  the  commission,  by  the  ac- 
quisition of  so-called  weak  lines  or  even  sometimes  of  strong  lines. 
But  I  am  not  in  favor  of  the  policy  of  throwing  together  arbitrarily, 
competing  lines  already  constituting  large  systems. 

Many  of  the  combinations  proposed  oy  the  Ripley  plan  involved 
the  throwing  together  of  practically  parallel  and  competing  lines ;  not 
merely  coinpeting  in  some  small  locality,  but  throughout  a  great 
territory.  1  do  not  believe  that  is  wise;  yet,  if  there  is  to  be  an 
arbitrary  enforced  compliance  with  the  original  consolidation  act 
bv  the  commission,  I  believe  probably  the  commission  and  Professor 
Ripley  did  about  as  well  as  they  could  under  the  difficulties  con- 
fronting them. 
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Mr.  HocH.  Do  you  think  that  the  bill  we  have  before  us  here 
sufficiently  guards  against  a  consolidation  of  strongly  competing 
lines  I 

Mr.  LovETT.  No,  sir;  it  leaves  the  question  to  the  commission. 

Mr.  HocH.  It  leaves  it  entirelv  to  the  commission,  without  any 
guiding  principles  laid  down  for  the  commission  ? 

Mr.  LiOVETT.  There  is  a  guiding  principle  laid  down  in  a  section 
of  the  bill,  I  believe. 

Mr.  HocH.  That  is  my  qjuestion,  Judge,  as  to  whether  you  think 
that  the  language  of  the  bill  is  sufficiently  definite  to  be  a  guiding 
principle  to  the  commission  on  that  proposition. 

Mr.  LovETT.  I  beheve  it  is.  I  thiuK  that  it  would  be  a  very 
unwise  policy  to  lay  down  a  hard-and-fast  rule.  That  is  one  trouble 
with  the  laws  that  exist  to-day. 

Section  202  of  the  pending  Dill  indicates  to  the  commission  that  the 
policy  is  to  preserve  competition  in  service  and  facilities  and  existing 
routes  and  channels  of  trade  and  commerce  as  far  as  practicable. 
That  is  the  substance  of  it.  I  have  expressed  my  own  opinion  about 
the  policy  of  competition,  but  that  is  only  one  opinion. 

Conditions  may  arise  where  the  public  interest  may  be  better  served 
by  a  restriction  of  competition  through  a  consolidation  than  to  fail 
in  the  consolidation.  That  decision  is  put  in  the  commission  where  I 
think  it  ought  to  be. 

Mr.  HocH.  I  take  it  that  one  of  the  main  purposes  here  is  to  place 
in  the  commission  power  to  bring  about  the  merging  of  these  weak 
lines  into  the  stronger  systems,  so  that  the  public  mav  be  served 
in  those  sections  now  served  by  the  weak  lines.  TTie  only  way  that 
that  is  to  be  done,  as  I  understand  it  thus  far  from  this  hearing, 
is  that  the  commission,  having  power  to  pass  upon  every  proposed 
consolidation,  may  attach  to  the  consolidation  as  a  condition  pre- 
cedent that  the  roads  will  take  over  a  certain  weak  line.  Now,  the 
principal  difficulty,  I  presume,  will  come  in  reaching  an  agreement  as 
to  the  terms  under  which  the  weak  line  is  to  be  taKen  over  into  the 
stronger  system.  I  presume  that  is  the  principal  difficulty  to  be 
encountered. 

Mr.  LovETT.  I  believe  that  is  correct.  That  is,  that  will  be  the  prin- 
cipal difficulty  if  this  legislation  should  pass.  The  principal  difficulty 
now  is  that  there  is  no  authority  in  many  of  the  companies  to  take 
over  the  line,  even  with  the  consent  of  the  commission. 

Mr.  HocH.  Could  you  give  us  any  statement  of  your  view,  in  a 
general  way,  as  to  the  rule  for  valuation  which  should  be  set  up  in 
taking  over  one  of  these  weak  lines?  Let  me  illustrate  just  what  I 
ha^e  m  mind.  Let  us  assume  that  here  is  a  weak  line  that  is  now 
earning  2  per  cent  upon  the  tentative  valuation  fixed  by  the  com- 
mission. The  weak  line  can  not  agree  with  the  strong  line  on  the 
terms,  and  insists  upon  a  valuation  which  would  amount  to  6  per 
cent.  Now,  as  a  practical  proposition,  is  there  any  wav  to  evade 
this  question  of  confiscation  which  you  have  discussed  ?  If  the  com- 
mission forces  the  strong  line  to  take  over  the  weak  line  on  a  valua- 
tion which  would  permit  it  to  earn  6  per  cent,  that  involves  con- 
fiscation to  that  extent,  does  it  not? 

Mr.  LovETT.  I  think  so. 
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Mr.  HocH.  Now  if  the  road  is,  as  a  matter  of  fact,  earning  only 
2  per  cent  upon  the  tentative  valuation  fixed  by  the  commission, 
what  sort  of  a  rule  should  be  applied  by  the  commission  in  fixing  a 
condition  precedent  in  that  case? 

Mr.  LovETT.  The  rule  that  would  be  applied  in  any  ordinary 
business  transaction.  Consider  the  property  by  itself  and  as  it  exists, 
and  consider  what  would  be  naid  for  it  by  a  business  man  in  the  exer- 
cise of  business  judgment;  what  it  has  earned,  what  it  is  earning,  and 
what  it  may  look  forward  to  earning.  Consider  every  element  affect- 
ing its  value.  I  do  not  know  any  rule  except  that  laid  down  by  the 
Supreme  Court  in  valuing  railroad  property  in  the  case  of  Smyth  v. 
Ames,  167  U.  S.,  and  in  other  cases  following  that  decision.  You  must 
take  into  account  every  element  of  value  affecting  the  property. 
There  is  no  hard  and  fast  rule.  The  Interstate  Commerce  Com- 
mission has  been  making  valuations,  and  while  they  have  not  an- 
nounced any  rule,  their  reports  indicate  that  they  have  followed  very 
closely  one  line  of  reasoning— which  I  think  is  wrong,  but  I  need  not 
discuss  that  here. 

Mr.  HocH.  If  a  line,  under  the  present  rate  levels,  is  earning,  and 
over  a  considerable  period  has  earned,  not  to  exceed  2  per  cent,  if  we 
applv  the  ordinarv  rule  of  business  as  to  what  that  road  is  worth, 
would  anybody  pay  more  for  it  than  that  earning  would  indicate? 

Mr.  LovETT.  Not  unless  it  had  some  special  value  to  them.  It  is 
quite  possible  that  there  is  some  short  line  or  weak  fine  that  might 
have  a  value  to  an  existing  system  somewhat  bevond  what  its  earnings 
indicate.  It  might  be  desirable  to  extend  that  line  into  another 
territorv  or  utilize  it  in  some  way  in  addition  to  its  present  use.  In 
that  case  the  absorbing  line  might  be  willing,  in  order  to  obtain  it,  to 
pay  more  than  its  value  based  exclusively  on  earnings. 

Mr.  HocH.  Do  you  apprehend  that  it  would  be  in  any  sense 
satisfactory  to  the  present  weak  lines  to  be  taken  over  on  the  basis 
of  their  present  earnings  ? 

Mr.  LovETT.  Not  in  their  present  state  of  mind. 
Mr.  HocH.  Then  do  you  think  that,  as  a  practical  proposition, 
this  legislation  will  lead  to  the  solving  of  this  problem  of  the  weak 
lines  in  which  the  public  is  interested? 

Mr.  LovETT.  It  will  to  some  extent.  I  do  not  know  of  anything 
that  will  lead  to  the  solving  of  the  problem  of  the  weak  lines  if  the 
owners  are  to  be  paid  all  they  hone  to  get  imless  the  Government  is 
prepared  to  take  them  over  at  sucn  prices. 

Mr.  HocH.  I  want  to  ask  just  one  or  two  further  Questions  with 
reference  to  section  15  (a),  to  which  Mr.  Newton  has  called  attention. 
Mr.  Thom.  Before  you  get  to  that,  Mr.  Hoch,  let  me  say  that  I 
assume  that  Judge  Lovett's  reference  just  now  to  the  law  as  it  existed 
prior  to  the  transportation  act  in  regard  to  competition  is  found  in 
section  7  and  section  11  of  the  Clayton  Antitrust  Act,  but  that  did 
not  go  to  the  extent  of  authorizing  the  commission  to  do  more  than 
enforce  the  prohibitions  of  that  act. 

I  merely  call  attention  to  that.     I  suppose  that  is  what  you  had 
in  mind,  tJudge  Lovett. 
Mr.  LovETT.  Yes. 

Mr.  HocH.  It  was  claimed  in  behalf  of  section  15a  that  by  the 
group  system  of  rate  making  that  was  therein  set  up,  and  the  pro- 
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vision  for  the  recapture  of  excess  earnines,  so-called,  we  would  have  a 
plan  that  would  tend  to  meet  this  problem  of  the  weak  lines.  Do 
you  think  that  that  section  has  been  in  any  way  helpful  toward 
meeting  the  problem  of  the  weak  lines  ? 

Mr.  LovETT.  I  do  not  see  that  it  has  been.  I  hope  you  are  not 
asking  me  about  that  with  the  idea  that  I  am  an  advocate  of  section 
15a. 

Mr.  HocH.  No;  I  am  trying  to  get  your  viewpoint. 
Mr.  LovETT.  I  do  not  see  that  it  has  been  helpful  in  that  situation 
at  all. 

Mr.  HocH.  As  a  matter  of  fact,  have  not  the  strong  lines — I  am  not 
saying  this  in  criticism,  particularly— resisted  from  start  to  finish  a 
compliance  with  the  provisions  of  section  15a,  and  have  not  the 
weak  lines  failed  entirely  to  receive  any  help  from  the  provisions  of 
section  15a? 

Mr.  LovETT.  The  strong  lines,  or  many  of  the  strong  lines— some 
15  or  16  of  them,  including  the  lines  that  I  am  connected  with — 
sought  by  applying  to  the  Supreme  Court,  in  a  case  that  involved  the 
question,  to  have  section  15a,  in  the  particular  that  you  mention, 
declared  unconstitutional.  The  Supreme  Court  decided  against 
them,  and  sustained  the  constitutionality  of  that  provision.  Since 
then  there  has  been  no  resistance  to  that  section,  so  far  as  I  know,  by 
any  strong  line  or  any  other  line;  certainly  not  by  any  with  which  I 
am  connected. 

The  difficulty  has  been  that  you  can  not  ascertain  whether 
there  have  been  excess  earnings  until  the  conmiission  has  valued 
the  railroad  property;  because  the  excess  is  based  upon  the  value 
of  the  property  as  fixed  by  the  commission.  The  conmiission  has 
not  completed  that  valuation,  at  least  of  the  lines  with  which  I  am 
connected,  and  has  not  arrived  at  the  final  valuation,  so  far  as  I  know, 
as  to  any  large  system;  and  the  whole  question  as  to  whether  there 
are  any  excess  earnings  awaits  not  only  the  ascertainment  of  the  value 
by  the  commission,  but  probably  will  also  await  a  decision  by  the 
Supreme  Court  on  what  is  value,  as  used  in  that  sense  and  as  deter- 
mined by  the  commission. 

Mr.  HocH.  As  a  matter  of  fact,  there  has  been  a  small  amount  of 
money  paid  in,  I  beheve;  two  or  three  million  dollars. 

Mr.  LovETT.  Yes.  I  should  have  added  that  some  of  the  com- 
panies— I  think  they  are  generally  small  companies — have  esti- 
mated for  themselves  the  value  of  their  property  and,  having  an 
excess  over  that  value,  have  paid  that  amount  to  the  commission. 

Mr.  HocH.  But  even  then,  as  I  understand,  the  amount  that  has 
been  paid  in  to  the  commission  has  been  paid  in  with  strings  attached 
to  it,  so  that  it  has  not  been  available  for  loans  to  weak  lines ;  and  as  a 
practical  proposition  do  you  think,  to  put  it  plainly,  that  this  scheme 
under  section  15-a  would  ever  work  out  in  such  a  way  as  to  be  of  any 
substantial  help  to  the  weak  lines? 

Mr.  LovETT.  I  believe,  since  the  Supreme  Court  has  sustained  the 
validity  of  that  provision,  that  in  time,  when  the  question  of  value 
is  settled,  there  will  be  lines  that  earn  an  amount  in  excess  of  the  limit 
fixed  by  that  section,  and  that  such  amount  will  be  paid  to  the  com- 
mission as  required  by  the  section,  unless  the  law  is  changed. 
Whether  it  will  help  the  weak  lines  or  not,  I  do  not  know.  I  can 
not  express  any  opmion  on  that  point. 


Mr.  HocH.  Of  course,  that  is  the  principal  purpose,  I  take  it,  of 
taking  away  some  of  the  earnings  of  a  railroad  to  put  into  a  fund  for 
the  weak  lines.  If  it  does  not  accomplish  that  purpose,  it  has  failed 
in  the  primary  purpose  of  the  provision. 

Mr.  LovETT.  I  do  not  recall  the  exact  provision  of  the  statute  as 
to  the  use  of  that  fund  by  the  commission.  It  is  to  buy  equipment, 
etc. 

Mr.  HpcH.  It  is  entirely  a  loan  proposition. 

Mr.  LovETT.  If  that  be  considered  a  benefit  to  the  weak  lines,  I 
believe  the  time  will  come  when  the  weak  lines  will  be  benefited,  and 
I  believe  the  amoimt  will  be  very  considerable. 

Mr.  HocH.  I  do  not  wish  to  go  too  far  afield  or  to  get  into  any 
controversial  subject;  but,  as  you  are  aware,  it  has  been  quite  fre- 
quently contended  that  the  strong  roads  have  resorted  to  various 
means  in  order  to  prevent  a  showing  of  excess  earnings,  by  over- 
maintenance  and  various  methods  of  that  sort ;  and  as  long  as  human 
nature  is  such  as  it  is,  I  take  it  there  will  always  be  the  incentive  to 
do  that,  because  there  is  the  natural  interest  on  the  part  of  a  strong 
road  to  prevent  a  showing  under  which  it  will  have  to  surrender  some 
of  its  earnings;  and  it  seems  to  me  that,  aside  from  any  ethics  involved 
in  it,  there  is  that  question  that  will  always  be  there,  and  which  will 
tend  to  make  it  impractical  of  operation. 

Mr.  LovETT.  I  have  heard  such  rumors,  but  I  do  not  know  of  any 
such  case.  I  do  not  pretend  to  say  that  there  are  not  such  cases; 
but  under  the  power  vested  in  the  commission  to  scrutinize  expendi- 
tures for  maintenance  and  other  expenditures  deductible  under  the 
terms  of  the  law,  and  the  very  complete  system  of  accounting  and 
reports  that  are  required,  and  the  right  of  inspection  that  the  com- 
mission has,  it  would  be  very  difficult  for  any  such  effort  to  succeed. 
I  take  it  that  every  prosperous  road,  if  it  has  large  excess  earnings, 
will  endeavor  to  keep  its  property  in  good  condition  and  make  all 
the  expenditures  on  upkeep  of  the  property  that  it  feels  can  be 
justified  under  the  law.  Aside  from  any  question  of  ethics,  if  there 
is  any  question  of  ethics  involved  in  it,  I  would  regard  that,  myself, 
as  a  very  proper  act  on  the  part  of  a  railroad  company;  not  to  con- 
ceal or  misapply  earnings,  out  to  use  their  own  earnings  for  the 
proper  maintenance  of  tneir  own  property. 

Mr.  HocH.  I  do  not  want  to  take  the  time  of  the  committee  to 
pursue  that  further;  but  on  this  question  of  the  power  of  Congress 
let  me  ask  you  this;  and  I  think  something  of  the  same  question  is 
involved  in  consolidation  that  is  involved  m  section  15-a,  and  that 
is  the  reason  I  am  asking  this  question:  The  Supreme  Court  upheld 
the  constitutionality  of  this  provision  for  the  recapture  of  excess 
earnings.  If  Congress  has  the  power  to  group  a  weak  line  with  a 
stong  line  and  take  away  some  of  the  earnings  from  the  strong  line 
for  tne  purpose  of  helping  the  weak  line,  has  not  Congress  the  power 
to  force,  if  it  so  desired,  the  taking  over  of  the  weak  line  by  the 
strong  line,  even  though  the  valuation  was  much  in  excess  of  what 
the  strong  line  claimed  it  ought  to  be,  as  the  basis  for  taking  over 
that  weak  line?  Is  there  any  essential  difference  as  a  legal  proposi- 
tion? 

Mr.  LovETT.  I  think  there  is. 
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Mr.  HocH.  I  would  like  to  have  your  idea  of  what  that  differ- 
ence is. 

Mr.  LovETT.  In  the  case  of  excess  earnings,  Congress  in  regulating 
carriers  has,  in  the  opinion  of  the  Supreme  Court,  the  right  to  limit 
the  returns  to  the  stockholders  in  the  process  of  rate  making  to  a 
certain  sum  which  Congress  regards  as  reasonable,  and  whicn  the 
court  finds  to  be  short  of  confiscation.  That,  I  understand,  is  as 
far  as  the  Supreme  Court  went  in  its  decision  with  reference  to 
section  15-a. 

That  still  leaves  the  owners  of  the  property,  the  stockholders,  in 
possession  of  their  property  and  in  the  enjoyment  of  all  their  rights 
as  stockholders,  because  they  have  realized  from  the  first  that  the 
rates  of  the  carrier  are  subject  to  congressional  legislation.  But  to 
say  that  Congress  can  compel  a  man  who  has  his  investment  in  the 
stock  of  a  company  that  has  certain  powers,  and  is  private  property, 
according  to  many  decisions  of  the  Supreme  Court,  to  invest  his 
money  in  another  property  that  he  does  not  want,  and  at  a  price 
that  ne  regards  as  unreasonable,  seems  to  me  to  be  a  very  different 
proposition;  or  to  compel  him,  through  consolidation,  by  taking 
another  security,  in  addition  to  the  one  he  has,  goes  beyond  any 
power  that  Congress  has  with  respect  to  railroad  companies.  The 
power  of  regulation  of  interstate  commerce  and  the  power  of  limit- 
mg  the  earnings  of  interstate  carriers  is,  as  I  say,  as  far  as  the 
Supreme  Court  went  in  the  case  just  referred  to,  according  to  my 
understanding  of  it. 

Mr.  HocH.  To  make  a  practical  application  in  a  hypothetical  case, 
in  order  to  follow  up  yom*  line  of  reasoning  there — 1  think  I  follow 
you — let  us  assume  that  here  is  a  strong  road  that  is  now  earning  6 
per  cent  on  the  tentative  valuation,  and  the  commission  desires,  in 
the  public  interest,  to  bring  about  a  consolidation  with  this  strong 
line  of  a  weak  line  which  now,  upon  the  tentative  valuation  of  the 
commission,  is  earning  2  per  cent.  ITie  strong  line  says,  "We  are 
wilhng  to  take  over  this  weak  line  provided  it  is  taken  over  on  a 
capital  basis  of  6  per  cent."  But  the  commission  forces  the  road  to 
take  over  that  weaker  line  on  a  capital  basis  that  would  earn  only 
4  per  cent.  Would  not  the  commission  have  power,  as  an  agency  of 
Congress,  to  do  that,  provided  it  followed  it  up  by  increasing  the 
charges  so  that  the  strong  road  could,  in  combination  with  the  weak 
road,  still  earn  its  6  per  cent  ?  As  a  matter  of  fact,  woujd  it  not  have 
power  to  do  it  provided  it  did  the  subsequent  thing,  namely,  brought 
its  earnings  up  to  a  fair  basis  ? 

Mr.  LovETT.  Of  coiu-se,  this  is  a  great  constitutional  question  that 
you  are  asking.  I  can  only  answer  it  by  saving  that  I  tjiink  there  is  a 
fundamental  difference  between  an  act  of  Congress  or  of  the  com- 
mission that  fixes  the  rates  or  the  net  income  of  a  carrier  so  as  to  yield 
a  certain  return  on  that  ownership,  and  an  act  that  would  seek  to 
force  a  difference  in  the  ownership  of  the  property  itself  to  which 
the  stockholder  may  look  for  his  retiuTi ;  to  force  him  into  an  owner- 
ship and  into  a  purchase  that  he  is  not  willing  voluntarily  to  enter. 
I  think  that  is  the  fimdamental  difference  between  the  two  points. 
There  may  be  a  great  deal  more  to  be  said  on  the  subject,  but  I  am 
only  mentioning  what  occurs  to  me  at  the  moment. 


Mr.  HocH.  So  you  are  not  basing  it  solely  on  the  question  of  the 
earning  of  the  road,  but  upon  the  invasion  of  the  right  of  the  road  to 
determine  for  itself  the  property  which  it  desires  to  o\^ti? 

Mr.  LovETT.  Yes,  sir.  I  think  Congress  has  no  more  power  to 
force  the  consolidation  or  combination  of  two  prosperous  roads  than 
it  has  to  force  a  consolidation  of  a  strong  with  a  weak  road.  It  is  the 
fundamental  question  of  the  stockholder's  right  in  ownership  and 
the  enterprise. 

Mr.  HocH.  If  that  be  true,  unless  the  strong  Ime  and  the  weak 
line  can  agree  on  terms,  then  how  is  the  commission  ever  going  to 
bring  about  a  consolidation  ? 

Mr.  LovETT.  I  have  never  believed  that  Congress  or  the  com- 
mission has  power  to  force  consolidations  against  the  wish  of  the 
company  that  owns  the  properties.  I  think  that  this  legislation  will 
be  effective  by  opening  the  door  to  voluntary  consolidations  under 
the  regulation  of  the  commission,  and  since  the  commission,  as  a  con- 
dition of  approving  the  proposed  consolidation,  may  attach  condi- 
tions with  respect  to  the  taking  in  of  another  line,  as  this  bill  pro- 
vides, that  will  lead  to  the  absorption  of  many  of  the  weak  lines, 
and  probably  in  time  all  of  the  weak  lines. 

Mr.  HocH.  But,  under  your  view,  it  could  only  lead  to  it  through 
an  agreement  voluntarily  reached  between  the  weak  and  the  strong 
lines? 

Mr.  LovETT.  That  is  my  judgment. 

Mr.  Thom.  Mr.  Hoch,  you  appreciate  that  this  bill  does  not  un- 
dertake to  give  the  commission  power  to  enforce  the  condition,  but 
only  to  make  it  a  condition  precedent? 

Mr.  Hoch.  I  understand  that.  I  was  just  trying  to  get  at  the 
constitutional  question.  I  was  trying  to  find  a  basis  for  the  distinc- 
tion between  the  power  of  Congress  in  this  case  and  in  the  case  with 
reference  to  the  recapture  of  excess  earnings. 

Mr.  Shallenberger.  Colonel  Thom,  I  did  not  catch  all  that  you 
said.  You  say  that  the  bill  gives  the  commmission  power  to  make  it 
a  condition? 

Mr.  Thom.  A  condition  precedent  to  a  consolidation. 
Mr.  Hoch.  That  is  to  say,  the  commission  would  only  permit  the 
consolidation  which  the  strong  lines  desired  upon  the  condition  that 
they  also  took  over  some  weak  lines,  according  to  the  desire  of  the 
commission. 

Mr.  Shallenberger.  Do  you  mean  that  would  make  it  possible, 
or  do  you  mean  that  it  would  bring  it  about  so  that  they  would  have 
to  do  it?    Which  do  you  mean? 

Mr.  Thom.  I  do  not  mean  that  it  would  bring  it  about  so  that 
they  would  have  to  do  it,  but  it  would  be  open  to  them  to  accept 
the  condition  or  not.  But  they  could  not  go  on  with  the  consolida- 
tion unless  they  accepted  it. 

Mr.  Shallenberger.  Could  they  not  go  on  and  do  business  under 
this  bill  unless  they  did  consolidate? 

Mr.  Thom.  They  could  not  go  on  with  the  consolidation  unless 
they  complied  with  the  condition. 

Mr.  LovETT.  I  should  like  to  add  this  to  my  answer:  I  am  satis- 
fied, from  my  knowledge  of  the  railroad  situation  and  of  the  people 
who  are  directing  the  policy  of  most  of  the  systems,  that  there  will  be 
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a  very  great  desire  on  the  part  of  all  of  them  to  carry  out  the  policy 
that  IS  finally  settled  by  Congress  with  respect  to  consolidations,  if 
they  can  do  so  without  injury  to  tlieir  stockholders.  The  commis- 
sion is  wielding  an  enormous  power.  The  laree  systems,  especially, 
are  subject  to  that  power,  and  they  feel  it— I  mean  power  withm 
perfectly  constitutional  lines — and  they  will  go  a  long  way  in  working 
out  the  policy  and  trying  to  accomplish  the  purpose  of  this  legislation; 
and  I  oelieve  that  influence,  with  the  power  the  commission 
has  to  restrict  consolidations  practically  in  their  discretion,  will 
mean  that  the  policy  of  Congress  will  in  time  be  substantially  accom- 
plished. I  do  not  say  that  every  small  line  or  every  short  line  will 
DC  absorbed.  But  it  comes  down  finally  to  the  question  of  terms 
between  the  companies,  provided  the  requisite  authority  is  given  by 
the  statute.  I  have  never  believed  that  any  compulsory  consolida- 
tion by  Congress  could  be  effective,  although  that  is  a  legal  question. 
Mr.  HocH.  I  would  like  to  get  a  little  clearer  the  meaning  of  the 
present  law  which  is  sought  to  be  repealed.  Colonel  Thom  has  re- 
ferred to  paragraphs  2  and  4,  particularly,  of  section  5  of  the  inter- 
state commerce  act  as  amended  by  the  transportation  act.  Para- 
graph 2  of  section  5  is  as  follows : 

Whenever  the  commission  is  of  opinion,  after  hearing,  upon  application  of  any 
carrier  or  carriers  engaged  in  the  transportation  of  passengers  or  property  subject 
to  this  act,  that  the  acquisition,  to  the  extent  indicated  by  the  commissioii,  by  one 
of  such  carriers  of  the  control  of  any  other  such  carrier  or  carriers  either  under  a 
lease  or  by  the  purchase  of  stock  or  in  any  other  manner  not  involving  the  con- 
solidation of  such  carriers  into  a  single  system  for  ownership  and  operation,  will  be 
in  the  public  interest,  the  commission  shall  have  authority  by  order  to  approve 
and  authorize  such  acquisition,  under  such  rules  and  regulations  and  for  such  con- 
sideration and  on  such  terms  and  conditions  as  shall  be  found  by  the  commission 
to  be  just  and  reasonable  in  the  premises. 

Now,  if  that  is  to  be  considered,  as  some  contend,  I  understand, 
not  merely  an  ad  interim  proposition,  but  an  alternative  plan  to  para- 
graph 4,  would  not  that  accomplish  practically  what  you,  are  trying 
to  do  in  the  present  law,  by  granting  to  the  commission  power  to 
authorize  one  road  to  take  over  another  under  such  conditions  as  the 
commission  might  prescribe? 

Mr.  Thom.  No;  you  have  not  the  machinery  for  doing  it,  Mr. 
Hoch.  Judge  Lovett  has  shown  in  his  statement,  the  necessity  for 
Federal  authority  in  the  State  corporations  to  do  these  things.  Now, 
one  of  the  questions  that  have  arisen,  and  which  has  been  much  de- 
bated in  connection  with  the  provision  which  you  have  just  read,  is 
as  to  whether,  when  the  commission  authorizes  such  acquisitions,  the 
law  goes  by  intendment  further  and  creates  a  power  in  the  corporation 
to  carry  it  out.     There  is  a  difference  of  legal  opinion  on  that  question. 

Mr.  Hoch.  That  is  exactly  what  I  want. 

Mr.  Thom.  Some  insist  that  that  does,  by  legal  implication,  go  to 
the  extent  of  conferring  the  authority,  with  all  that  the  authority  im- 
plies. Others  contend  the  contrary.  But  there  is  no  settled  legal 
view  on  that  question,  and  the  subject  is  too  large  to  rest  upon  that 
doubt. 

Mr.  Hoch.  The  one  purpose  of  this  bill  is  to  make  clear  the  power 
which  is  conferred  in  paragraph  2  of  section  5  and  to  give  aciditional 
powers  clearly  to  provide  the  machinery  to  accomplish  it? 

Mr.  Thom.  Yes,  sir. 
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Mr.  Hoch.  What  is  the  essential  distinction  here  between  an  acqui- 
sition "by  thepurchase  of  stock  or  in  any  other  manner"  and  a  con- 
solidation ?     Would  not  that  be  a  consolidation  ? 

Mr.  Thom.  Well,  you  will  find  in  paragraph  6  of  that  same 
section,  this: 

It  shall  be  lawful  for  two  or  more  carriers  by  railroads,  subject  to  this  act,  to 
consolidate  their  properties  or  any  part  thereof,  into  one  corporation  for  the 
ownership,  management  and  operation  of  the  properties  theretofore  in  separate 
ownership,  management  and  operation,  under  the  following  conditions. 

There  is  the  distinction  between  the  ownership  of  the  properties 
by  one  company,  on  the  one  hand,  and  the  continued  ownership  of 
the  properties  by  several  companies  under  paragraph  2,  and  merely 
the  control  being  vested  under  paragraph  2.  They  draw  the  dis- 
tinction there,  in  other  words,  oetween  the  control  by  lease,  by 
stock  ownership  or  otherwise,  under  paragraph  2,  and  the  technical 
consolidation  under  paragraph  6.  And,  of  course,  you  appreciate 
that  what  is  provided  for  and  contemplated  by  paragraph  6  can  not 
be  carried  out  at  all  until  this  plan  of  the  commission  is  finally 
promulgated. 

Mr.  Hoch.  Under  paragraph  4? 

Mr.  Thom.  Yes. 

Mr.  Hoch.  I  do  not  think  it  would  be  very  fruitful  to  pursue  this 
question;  but  personally  I  do  not  see  a  very  great  deal  oi  substance 
to  the  distinction  that  is  sought  to  be  drawn  between  the  control 
provided  in  paragraph  2  and  a  consolidation,  so  far  as  the  public 
interest  is  concerned. 

Mr.  Thom.  Judge  Lovett  has  suggested — and  I  may  put  into  the 
record  at  this  point  that  idea,  in  reply  to  what  you  have  suggested — 
that  it  is  a  very  different  question  from  the  standpoint  of  fiiiancing 
a  company  whether  they  have  it  in  the  form  of  complete  ownership 
of  property  or  whether  it  is  bound  together  loosely  by  such  consid- 
erations as  stock  ownership  and  things  of  that  sort.  It  is  a  very 
different  problem  from  the  standpoint  of  getting  the  new  money 
necessary  for  providing  the  service. 

Mr.  Hoch.  The  language  that  I  have  particularly  in  mind  is  '*in 
any  other  manner  not  involving  consolidation." 

Mr.  Thom.  There  is  the  distinction.  You  can  not  have  the  owner- 
ship of  the  properties. 

Mr.  Lovett.  Legal  distinctions,  Mr.  Chairman,  that  are  not  al- 
ways appreciated  by  railroad  men,  or  even  by  others,  are  made 
much  01  sometimes  by  bankers'  counsel  when  it  comes  to  an  issue 
of  securities  or  raising  money  on  questions  of  that  sort;  and  I  am 
sure  that  they  do  see  the  distinction  and  make  the  distinction  that 
has  been  suggested  here. 

Mr.  Hoch.  There  is  ample  justification,  if  you  want  to  do  this,  to 
make  it  clear  in  the  statute. 

Mr.  Lovett.  Yes. 

Mr.  Shallenberger.  I  did  not  hear  all  of  your  statement.  Judge 
Lovett.  I  was  called  out.  But  do  you  favor  this  bill?  Are  you 
here  in  support  of  the  bill  ? 

Mr.  Lovett.  I  am;  yes.     I  favor  it. 

Mr.  Shallenberger.  Do  you  state  that  without  this  legislation 
consoUdations  could  not  be  effectively  or  efficiently  made  that  you 
think  should  be  made  ?    In  other  word&,  the  present  law  does  not  per- 
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mit  the  thing  to  be  done  that  you  think  ought  to  be  done,  and  you 
believe  that  this  further  enactment  is  required  ? 

Mr.  LovETT.  I  am  quite  sure  that  that  is  true  in  many  States. 

Mr.  Shallenberger.  Do  you  state  that  Congress  has  the  power,  in 
your  judgment,  to  override  the  laws  of  States  and  permit  these 
consolidations,  even  if  it  is  prohibited  in  the  constitution  of  a  State  ? 
Do  you  think  we  can  set  that  aside  ? 

Mr.  LovETT.  I  believe  so.     I  am  quite  clear  in  that  opinion. 

Mr.  Shallenberger.  Has  that  ever  been  decided  by  the  Supreme 
Coiu*t  of  the  United  States?  In  cases  where  the  constitution  of  the 
State,  as  in  the  State  of  Nebraska,  as  you  know,  prohibits  the  con- 
solidation of  competing  parallel  lines,  has  that  ever  been  decided  by 
the  Supreme  Court? 

Mr.  LovETT.  I  do  not  at  the  moment  recall. 

Mr.  Shallenberger.  I  imderstood  that  that  particular  thing 
had  never  been  passed  upon  as  yet. 

Mr.  LovETT.  I  do  not  at  the  moment  recall  any  decision  on  that 
direct  question. 

Mr.  Thom.  The  Supreme  Court  has  decided.  Judge,  that  the 
constitution  of  a  State  and  the  statutes  of  a  State  rank  exactly  the 
same  when  brought  in  conflict  with  the  Constitution  of  the  United 
States. 

Mr.  LovETT.  I  would  like  to  add  this  also:  That  taking  many 
decisions  of  the  Supreme  Court  upholding  the  paramount  power  of 
Congress  with  respect  to  interstate  commerce,  it  seems  to  me  clear, 
that  as  against  the  power  of  the  State — whether  in  the  form  of  a 
constitutional  provision,  as  it  is  in  many  States,  or  of  legislative 
enactment,  or  of  the  withholding  of  approval  by  some  public  utilities 
commission — the  act  of  Congress  with  respect  to  interstate  commerce, 
and  especially  with  reference  to  the  agencies  employed  in  that  com- 
merce, is  superior  to  all  such  regulation.  I  do  not  know  that  I 
have  made  that  clear;  but  I  am  nrmly  of  opinion  that  in  all  such 
provisions,  and  in  whatever  form  the  policy  of  th?  State  may  be 
expressed,  that  poHcy  is  subordinate  to  the  authority  of  Congress  with 
respect  to  interstate  commerce. 

Mr.  Shallenberger.  Did  you  have  any  part  in  the  drafting  of 
this  bill? 

Mr.  Lovett.  Not  of  this  particular  bill.  I  have  had  part  in 
the  drafting  and  redrafting  of  many  bills  on  this  subject. 

Mr.  Shallenberger.  I  understood  Colonel  Thom  to  say  that  this 
bill  is  the  product  of  two  years'  study  by  the  general  counsel  of  the 
railroads.     Is  that  about  right? 

Mr.  Thom.  I  said  that  so  far  as  the  machinery  provided  bv  the 
bill  is  concerned,  which  is  substantially  here — not  exactly — and  sub- 
stantially in  the  Cummins  bill,  it  has  been  examined  by  the  counsel 
for  the  railroads  for  the  past  two  years. 

The  Chairman.  But  you  do  not  say  that  the  bill  was  drawn  by 
the  railroads.  I  do  not  want  that  to  appear  in  the  record,  because 
that  is  not  true. 

Mr.  Thom.   That  does  not  appear  from  anything  that  I  have  said. 

Mr.  Shallenberger.  Then  we  will  say  that  it  meets  their  ap- 
proval.    That  is  what  I  wanted  to  find  out. 

The  Chairman.  They  have  scrutinized  it. 


Mr.  Shallenberger.  They  have  scrutinized  it.  All  that  I  want 
to  find  out  is  the  truth. 

Mr.  Thom.  What  I  mean  to  say  is  that  provisions  similar  to  these 
have  been  scrutinized  by  the  lawyers  and  nave  been  found,  in  their 
opinion,  to  take  care  of  the  conditions  on  the  various  railroads. 

Mr.  Shallenberger.  Now,  Judge  Lovett,  section  15a,  which  has 
been  referred  to,  in  addition  to  the  recapture  clause  provides  that 
the  Interstate  Commerce  Commission  shall  establish  such  rat^s  as 
will  produce  as  nearly  as  possible  a  5J^  per  cent  return  upon  the 
valuation  of  the  railroads  m  certain  designated  groups.  The  result 
of  that  has  been,  of  course,  that  certain  railroads  have  earned  very 
much  greater  returns  than  those  that  were  not  so  efficiently  operated 
or  so  favorably  located;  and  there  is  a  distinct  value  in  that  pro- 
vision of  law  to  the  Union  Pacific  Railroad,  is  there  not,  outside 
of  the  recapture  clause?  Is  it  not  the  fact,  and  does  not  the  act 
itself  recognize  it,  that  under  the  force  of  that  section  it  was  inev- 
itable that  certain  railroads  would  earn  more  than  was  determined 
to  be  a  just  return? 

Mr.  Lovett.  I  have  not  discovered  any  value  to  the  Union  Pacific 
in  it  as  yet. 

Mr.  Shallenberger.  And  because  of  that  provision  of  the  law, 
which  has  been  sustained  by  the  Supreme  Court,  and  imder  the  direct 
mandate  of  that  law,  the  Interstate  Commerce  Commission  raised 
the  freight  rates  an  average  of  33  per  cent  to  the  railroads  over  the 
United  States,  and  it  is  justified  imder  the  direction  of  that  particular 
section;  is  not  that  true? 

Mr.  Lovett.  Well,  they  raised  the  rates  substantially  following 
the  war. 

Mr.  Shallenberger.  Was  it  not  based  upon  what  they  considered 
the  mandate  of  Congress  ? 

Mr.  Lovett.  I  presume  it  was  based  upon  that  act  of  Congress. 

Mr.  Shallenberger.  Now,  that  was  justified,  as  I  view  it,  because 
the  public  was  to  receive  the  benefit  of  an  adequate  transportation 
system,  and  we  were  to  have  an  honest,  efficient,  and  economical 
administration  of  the  railroads;  is  not  that  true? 

Mr.  Lovett.  I  think  there  is  such  language  in  the  act. 

Mr.  Shallenberger.  And  what  is  the  public  interest,  did  you  say, 
Judge,  in  the  operation  of  a  railroad  ? 

Mr.  Lovett.  The  service  that  was  afforded. 

Mr.  Shallenberger.  Is  it  not  true  that  it  would  mean  this:  We 
will  take  freight,  because  that  is  the  thing  that  I  am  discussing  now, 
and  we  will  take  your  line,  the  Union  Pacific,  for  instance.  As  a 
citizen  of  Nebraska,  I  am  interested  in  the  prompt  and  expeditious 
delivery  of  that  freight  and  its  transportation  also  at  the  lowest 
possible  cost  to  me  tnat  will  also  give  you  a  fair  return  upon  your 
investment.     Is  that  not  a  fair  statement? 

Mr.  Lovett.  I  think  that  is  a  fair  statement.  You  are  interested, 
I  think,  more  in  the  service  than  you  are  in  the  rate. 

Mr.  Shallenberger.  Now,  in  order  that  that  shall  be  brought 
about,  the  law  requires  that  the  railroad  shall  have  honest,  efficient, 
and  economical  administration.  Now,  efficient  operation  of  a  rail- 
road means,  as  I  take  it — to  the  railroad  managers — that  such 
management  and  operation  of  the  railroad  as  will  produce  a  fair  re- 
turn; but  honesty  and  economy  in  the  management  imply  that  I 
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shall  receive  the  lowest  possihle  rate  that  can  be  granted  me  upon 
the  freight.  Why  is  it  that  in  the  provision  stating  that  "it  is 
hereby  declared  to  be  the  policy  of  Congress,  in  order  that  an  ad- 
equate and  efficient  transportation  service  may  be  maintained  in  the 
United  States,"  you  eliminate  the  words  *' honest  and  economical  ad- 
ministration" ?  Are  those  two  things  to  be  eliminated  by  a  decree  of 
Congress  ? 

Mr.  LovETT.  I  could  only  guess  at  the  answer  as  to  why  it  is 
eliminated;  and  that  would  be  that  it  is  unnecessary.  It  is  already 
in  the  law,  and  it  is  not  proposed,  so  far  as  I  know,  to  change  section 
15a. 

Mr.  Shallenberger.  But  you  are  declaring  now  by  a  decree  of 
Congress  what  is  to  be  the  policy  of  the  Interstate  Commerce  Com- 
mission. Now,  I  can  state  this,  because  I  have  been  attending  the 
hearings  on  the  Hoch  resolution,  and  that  contains  the  same  lan- 
guage; that  the  adjustment  of  the  rates  shall  take  into  considera- 
tion the  maintenance  of  an  adequate  transportation  system,  and  also 
the  honesty  and  efficiency  of  the  administration  of  the  railroads. 

The  Chairman.  Grovernor,  that  provision  is  not  stricken  out  by 
this  bill.     That  is  in  paragraph  2. 

Mr.  Shallenberger.  It  is  not  stricken  out,  but  it  is  not  in  this 
bill.     I  have  foimd  two  places  where  it  is  not  included. 

The  Chairman.  Paragraph  2  of  section  15a  is  not  stricken  out. 

Mr.  Shallenberger.  Oh,  no;  but  I  mean  here  in  this  bill,  which 
declares  the  policy  of  Congjress  in  order  to  do  a  certain  thing. 

The  Chairman.  But  section  15a  is  still  the  law. 

Mr.  Shallenberger.  I  understand  that,  too.  But  I  listened  to 
the  representatives  of  the  railway  commissions  of  several  States  there, 
presenting  the  matter  to  the  Interstate  Commerce  Commission  from 
the  side  of  the  shipper,  and  after  one  of  these  men  had  pictured  the 
suffering  of  the  shipper  and  the  western  farmer  under  the  present 
conditions  and  referred  to  this  parti<5ular  Hoch  resolution  which  they 
were  considering,  a  member  of  the  Interstate  Commerce  Commission 
said  to  this  gentleman,  ''Yes;  but  the  act  says  that  we  must  main- 
tain an  adequate  transportation  system."  So,  no  matter  what  it  does 
to  the  shipper,  no  matter  what  it  majr  do  to  the  people  according  to 
that  construction,  and  the  interpretation  of  those  words,  ''adequate 
transportation  system"  enters  very  materially,  evidently,  into  the 
judgment  and  the  opinion  and  the  decision  of  the  Interstate  Com- 
merce Commission. 

Now,  later  there  came  up  this  Question  of  the  honesty  of  the 
reports  of  the  railroads,  and  wehavenad  admissions  before  this  com- 
mittee that  the  Interstate  Commerce  Commission  has  not  had 
sufficient  funds  to  inspect  these  reports.  That  question  was  raised 
at  the  Hoch-^mith  hearing  and  one  of  the  members  of  the  commission 
said,  "We  do  not  ask  that  the  reports  of  the  railroad  companies  shall 
be  investigated  by  accountants,  to  find  out  whether  or  not  their  re- 
ports are  honest,  but  you  do  not  do  that  with  the  farmer  either." 

So  it  is  evident  to  me  that  if  we  eliminate  entirely  the  words 
"honest"  and  "economical"  and  declare  that  it  is  not  the  policy  of 
Congress  to  take  into  consideration  those  two  things  when  consoli- 
dating railroads 

Mr.  LovETT  (interposing).  I  hope  I  will  never  be  understood  as 
objecting  to  incorporating  the  requirements  of  honesty  and  economy 
as  many  times  as  may  be  desired. 


Mr.  Shallenberger.  No;  I  do  not  think  you  would.  That  is  the 
reason  I  asked  you  if  you  had  been  instrumental  in  drafting  this  bill. 

Now,  to  go  a  little  further  into  that,  I  think  that  the  Supreme 
Court  decisions  show  very  plainly  that  if  the  words  "adequate 
transportation"  had  not  been  written  into  section  15a  they  never 
would  have  sustained  the  recapture  clause;  if  I  can  read  the  English 
language.  Now,  if  we  leave  out  the  words  "honest"  and  "econom- 
ical" it  looks  to  me  as  though  we  are  removing  from  this  bill  a  very 
strong  direction  to  the  commission  that  was  in  the  previous  law. 

You  would  be  willine,  then,  to  have  the  words  "honest"  and 
"economical"  put  into  this  legislation? 

Mr.  LovETT.  Certainly.  I  have  no  objection  to  repeating  that 
as  many  times  as  are  considered  necessary.  I  would  be  very  glad 
if  there  is  any  way  to  improve  what  we  are  doing  now  in  that  respect. 

Mr.  Rayburn.  You  do  not  object  to  efficiency;  to  any  added 
degree  of  efficiency? 

Mr.  LovETT.  No. 

Mr.  Thom.  I  want  to  throw  out  the  idea  here  that  this  bill  provides 
that  the  traffic  be  moved  "at  the  lowest  rates  compatible  with  the 
maintenance  of  adequate  and  efficient  transportation  service,"  and 
that  that  necessarily  incorporates  in  it  what  is  in  section  15-a  on  the 
subject  of  economy,  efficiency,  and  honesty  of  operation.  I  am 
merely  mentioning  that  as  what  I  conceive  to  be  the  law. 

Mr.  Shallenberger.  I  think  that  all  the  way  through  the  laws 
passed  by  Congress  touching  upon  railroads  there  has  at  least  been 
a  declared  policy  to  preserve  competition  between  the  railroads.  Do 
you  think  there  is  competition  as  to  rates  between  the  railroads? 

Mr.  LovETT.  Not  so  far  as  I  know.  I  do  not  understand  that  it  is 
the  purpose  to  preserve  competition  in  rates,  because  the  rate-making 
power  is  vested  in  the  commission,  and  we  are  obliged  to  charge  what 
the  commission  prescribes.     That  prevents  competition  in  rates. 

Mr.  Shallenberger.  I  understood  you  to  say— as  I  say,  I  only 
got  part  of  it — that  some  of  these  short  lines  or  weak  lines  that  are 
to  be  consolidated  with  strong  lines  are  being  operated  with  different 
charges  for  labor,  than  are  paid  by  you,  so  that  consolidation  would 
affect  adversely  their  earning  power  if  put  into  larger  system. 

Mr.  LovETT.  I  can  not  answer  as  to  any  particular  short  line 
to-day.  I  can  only  state  that  during  my  connection  with  the  Union 
Pacific,  and  sqme  years  ago  with  the  Southern  Pacific,  we  connected 
with  a  great  many  short  lines,  and  very  few  of  them  had  the  same 
scale  of  wages  arid  working  rules  that  the  Union  Pacific  and  the 
Southern  Pacific  had.  They  operated  very  much  cheaper.  I  know 
that  at  different  times,  we  acquired  some  of  these  short  lines,  and 
in  every  instance  the  operating  expenses  of  that  fine  rose  imme- 
diately under  our  management,  because  we  applied — we  had  to  apply, 
under  our  arrangements  with  the  unions — the  same  scale,  the  same 
standard  of  wages,  to  the  short  line  we  acquired  that  we  do  to 
other  similar  situations  in  the  existing  system,  which  in  every  in- 
stance, as  I  recall,  was  higher  than  the  scale  paid  by  the  former 
owners;  with  the  result  that  the  expenses  of  operating  went 
up.  We  also  were  required  in  many  instances  to  give  or  we 
did  give  better  service,  than  the  former  owners  were  required  by  the 
public  to  give.     We  improved,  in  every  instance  the  character  of 
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the  roadbed;  in  many  instances  we  rebuilt  it  in  order  to  bring  it  up 
to  the  standards  of  the  system,  which  involved  expenditures. 

Mr.  Shallenberger.  Do  you  consider,  Judge  Lovett,  that  if 
Congress  has  this  very  great  power  of  overriding  constitutions  and 
State  laws  that  we  should  very  carefully  endeavor  to  find  out  the 
opinion  of  the  pubhc  before  we  pass  legislation  ? 

Mr.  Lovett.  That  is  a  poHtical  question,  if  you  please.  I  have  no 
opinion  on  that. 

Mr.  Shailenberger.  We  had  a  very  interesting  statement  by 
Doctor  Duncan  yesterday  in  which  he  advocated  this  bill,  and  he 
quoted  principally  the  opmions  and  arguments  of  Senator  Cummins 
of  Iowa  m  favor  of  the  general  proposition.  Now,  the  Esch- Cummins 
law,  which  laid  down  this  tentative  proposition  of  consohdation,  was 
advocated  and  introduced  in  the  House  by  Mr.  Commissioner  Esch, 
at  that  time  chairman  of  this  great  committee,  who  had  represented 
his  district  for  20  years,  a  district  that  had  always  been  of  his  pohtical 
party;  and  then,  in  the  fall,  after  this  bill  was  passed,  that  great  lawyer 
and  Representative,  the  chairman  of  this  committee,  came  up  for 
judgment  before  the  people  of  Wisconsin  in  a  year  when  the  State 
went  250,000  for  his  party,  and  the  nation  went  7,000,000,  and  he  was 
defeated  by  a  man  who  was  Uttle  known  up  to  that  time. 

The  State  of  Iowa  has  the  highest  standard  of  education  and  the 
lowest  percentage  of  iUiteracy  of  any  State  in  the  Union;  a  State  with 
a  high  average  of  intelligence.  'They  are  going  to  pass  now  upon 
Senator  Cummins;  the  first  time  they  have  had  a  chance  since  he  nas 
been  advocating  this  proposition.  Do  you  think  that  it  is  a  fan*  way 
for  Congress  to  arrive  at  public  opinion  upon  a  matter  of  this  sort 
when  the  States  register  their  judgment  upon  it  ? 

Mr.  Lovett.  I  do  not  feel  competent  to  pass  opinion  upon  ques- 
tions of  that  sort. 

The  Chairman.  Judge  Lovett,  will  you  be  here  in  the  morning? 

Mr.  Lovett.  I  had  expected  to  leave  this  afternoon  or  this  evening, 
but  of  course  I  am  at  the  service  of  the  conmaittee. 

The  Chairman.  It  is  impossible  for  us  to  have  a  session  this 
afternoon.     Can  you  be  here  at  10  o'clock  in  the  morning,  Judge? 

Mr.  Lovett.   Yes,  sir.  ^ 

The  Chairman.  The  conmiittee  stands  adjourned  until  10  o'clock 
to-morrow  morning. 

(Thereupon,  at  11.55  o'clock,  a.  m.,  the  conmiittee  adjourned  until 
to-morrow,  Wednesday,  May  26,  1926,  at  10  o'clock  a.'m.) 
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House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Wednesday,  May  26,  1926, 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 
(chairman)  presiding. 

STATEMENT    OF    ROBERT    S.    LOVETT— Continued 

The  Chairman.  Mr.  Burtness,  you  had  some  questions  you  wished 

to  ask 

Mr  Burtness.  I  think,  Judge  Lovett,  that  Mr.  Hoch  brought 
out  most  of  the  things  that  I  had  in  mind,  but  I  want  to  be  sure 
that  I  fully  imderstand  the  present  law.  If  I  understand  the  law 
correctly,  and  your  interpretation  of  it,  there  is  now  no  method  of 
actually  consohdating  railroads;  is  that  correct? 

Mr.  Ix)VETT.  There  is  no  Federal  authority  for  actually  consoli- 
dating railroads,  if  I  understand  the  statute  correctly^  because 
consolidation  means  awaiting  a  report  by  the  Interstate  Commerce 
Commission  dividing  all  the  railroads  into  a  limited  number  of  sys- 
tems; and  that  has  not  yet  been  done. 

Mr.  Burtness.  That  plan  has  not  yet  been  adopted  as  such. 
It  has  simply  been  tentatively  proposed. 

Mr.  Lovett.  That  is  the  situation. 

Mr.  Burtness.  And  as  I  understand  it,  you  construe  the  pro- 
visions of  subdivision  6  of  section  5  to  apply  only  after  that  plan 
has  been  adopted;  that  is,  the  plan  is  regarded  as  a  prereqmsite  to 
taking  any  steps  under  subdivision  6. 

Mr.  Lovett.  That  is  my  understanding  of  it.        .      ,.      ^^ 

Mr  Burtness.  Wliat  is  confusing  in  my  mind  is  this:  We  read 
about  the  proposed  Nickel  Plate  merger,  etc.  Until  I  got  into  these 
hearings,  I  had  the  impression  that  that  was  really  a  consohdation, 
but  I  take  it  that  those  proceedings  must  have  been  possibly  under 
the  provisions  of  subdivision  2  of  the  act. 

Mr.  Lovett.  The  situation,  Mr.  Congressman,  as  I  understand 
it,  is  that  the  commission  has  held,  bv  a  small  majority  of  its  mem- 
bership, that  where  power  existed  imder  State  laws  for  consolidation, 
corporations  subject  to  such  State  laws  could  proceed  with  the  con- 
solidation without  reference  to  the  Federal  law. 

Mr.  Burtness.  Was  their  application  then  actually  for  a  con- 
sohdation of  the  railroads  into  one  corporation,  or  was  it  an  appli- 
cation under  subdivision  2  of  section  5,  whereby  they  might  acqmre 
in  some  way  the  ownership  of  the  stock  of  the  other  corporations? 
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Mr.  LovETT.  I  can  not  speak  with  exactness  as  to  that  particular 
case,  but  it  is  necessary  in  any  case  before  the  issue  of,  new  secu- 
rities to  obtain  the  approval  of  the  Interstate  Commerce  Commis- 
sion; and  even  though  there  be  authority  under  certain  State  laws 
to  consolidate,  if  the  consolidation  involves  the  issue  of  new  securi- 
ties, the  approval  of  the  issue  by  the  commission  must  be  obtained. 

Then,  in  order  to  lease,  as  I  understand,  they  must  have  the  ap- 
proval of  the  Interstate  Commerce  Commission.  I  am  not  sure  as  to 
the  latter  point,  but  generally,  this  law,  prohibits  consolidation  imtil 
this  plan  has  been  promulgated  by  the  commission,  but  permits  a 
lease  in  advance  if  tne  commission  will  approve  it. 

Mr.  BuRTNEss.  Or  the  commission  might  also  approve  the  pur- 
chase of  stock  by  one  carrier,  in  the  property  of  another — that  is, 
the  corporation  owning  another  carrier  in  such  a  way  as  to  control 
it — andf  things  of  that  sort. 

Mr.  LovETT.  That  is  true.  To  state  it  again :  Where  it  is  desired 
to  lease  a  line  or  to  acquire  control  of  it  through  the  piu-chase  of 
stock  or  any  other  arrangement  that  does  not  involve  a  consolidation 
the  commission  now  may  grant  authority  for  that  under  existing  law: 
and  that  has  been  done  in  many  instances. 

Now,  in  addition,  when  authority  exists  under  State  law  for  a 
consolidation,  they  may  even  consolidate  under  the  State  law,  accord- 
ing to  the  decision  of  the  commission.  I  myself  have  very  grave 
doubts  about  the  correctness  of  that  decision.  It  has  never  been 
tested  in  the  courts. 

Mr.  BuRTNEss.  Does  the  consolidation  that  is  provided  for  in 
subdivision  6  of  section  5,  as  you  construe  the  law,  require  the  set- 
ting up  of  a  brand  new  corporation,  or  may  one  of  the  corporations 
proposed  to  be  consolidated  be  treated  as  the  corporation  which 
will  own  the  consolidated  carriers  after  consolidation  ? 

Mr.  LovETT.  The  existing  law  is  silent  in  terms  upon  that  ques- 
tion, but  it  uses  the  term  '^consolidation"  without  qualification; 
and  it  evidently  applies,  in  the  absence  of  anv  definition  of  what  is 
known  in  law  as  a  consolidation.  Now,  I  imderstand  that  when  the 
term  '^consolidation"  is  used  without  any  qualification,  it  refers  to 
a  legal  consolidation,  which  means,  as  I  understand  it,  the  extin- 
guishment of  the  merging  companies  and  the  creation  of  a  new  cor- 
poration. 

Mr.  BuRTNESs.  That  is  the  impression  I  had.  This  is  the  lan- 
guage ;  and  I  think  it  would  do  no  narm  to  have  it  in  the  record : 

(6)  It  shall  be  lawful  for  two  or  more  carriers  b}-  railroad,  subject  to  this  act, 
to  consolidate  their  properties  or  any  part  thereof,  into  one  corporation  for  the 
ownership,  management,  and  operation  of  the  properties  theretofore  in  separate 
ownership,  management,  and  operation,  under  the  following  conditions. 

I  certainly  was  not  clear  in  my  own  mind  as  to  what  that  meant, 
although  I  had  the  impression  that  it  would  require  a  new  corporation 
rather  than  an  absorption  of  several  corporations  by  one  of  the  several 
carriers  proposed  to  be  consohdated. 

Mr.  LovETT.  Section  6  was  evidently  drawn  by  a  very  careful 
lawyer  and  he  used  terms  accurately  and  not  in  a  loose  sense;  and 
it  is  evident  to  mv  mind  that  what  was  aimed  at  was  the  consolida- 
tion ultimately  of  these  corporations,  as  consolidation  is  understood 


in  the  law ;  that  is,  into  a  single  corporation  and  the  extinguishing  of 

the  existing  corporations.  .,,,..       r      ^u 

In  realizing  that  it  would  require  considerable  time  lor  the  com- 
mission to  promulgate  this  plan,  provision  was  made  for  leases  and 
for  the  acquisition  of  control  through  the  ownership  of  stock  or  by 
other  means  approved  by  the  commission,  that  did  not  amount  to  a 

consolidation.  v     X-        /        *• 

So  that  the  commission  has  proceeded  upon  apphcation  ot  parties^ 
to  approve  leases  and  to  approve  acquisition  of  control  through  the- 
purchase  of  stock;  but  the  commission  itself  bv  this  law  is  without 
power  to  approve  a  consoHdation  until  they  shall  have  divided  all 
the  railroads  of  the  United  States  into  a  hmited  number  of  systems. 
Mr.  BuRTNESS.  Of  course,  you  gave  your  reasons  as  to  why  you 
did  not  think  that  the  provisions  permitted  under  subdivision  2 
would  be  really  practicable  in  so  far  as  effecting  general  consolidation. 
Mr.  LovETT.  I  have  no  objection  to  that.  1  believe  it  is  very  useful 
to  permit  sales  and  leases. 

Mr.  BuRTNESS.  And  control  by  one  corporation  over  another? 
Mr.  LovETT.  And  control  by  one  corporation  over  another.     I 
believe  that  is  very  useful  and  it  has  served  a  very  useful  purpose  in 
the  public  interest  up  to  this  time.     But  it  does  not  meet  the  require- 
ments of  the  situation. 

Mr.  BuRTNESS.  Turning  to  another  feature,  one  thing  that  bothers 
me  somewhat  is  the  proposal  to  permit  consolidations  to  go  on 
simply  in  a  voluntary  way  in  the  hope  that  business  relations  will  be 
such  that  eventually  these  consolidations  will  work  out  most  satis- 
factorily for  all  of  the  mterests  of  the  coimtry,  is  this:  It  occurs  to 
me  that  when  that  process  of  consolidation  has  proceeded  as  far  as  it 
will  go  in  that  voluntary  way,  that  there  will  be  a  lot  of  cats  and  dogs 
left  scattered  all  over  the  country,  that  will  represent  a  very  serious 
problem.  That  is,  that  the  voluntary  consolidations  will  naturally 
eventually  leave  out  the  very  poorest  of  the  roads.  Is  there  any  pos- 
sible way  to  prevent  that  in  a  constitutional  or  legal  way? 

Mr.  LovETT.  That  may  be  the  result  to  some  extent,  but  bear  m 
mind  that  in  the  legislation  that  is  proposed  both  by  this  bill  and  by 
the  bills  Senator  Cummins  has  introduced  and  supported  in  the 
Senate,  the  commission  is  given  power  to  impose  conditions  upon 
the  approval  of  consolidations. 

Suppose,  for  example,  that  the  road  I  represent  should  apply  to 
the  commission  for  authority  to  acquire  and  absorb  some  other  line. 
The  commission  under  the  proposed  legislation  pendmg  both  in  the 
Senate  and  in  the  House  would  have  power  arbitrarily  to  impose 
as  a  condition  of  its  approval  of  that  application,  the  takmg  over  of 
some  other  line.  Then  it  would  be  for  the  applying  company  to 
determine  whether  the  consolidation  sought  was  so  important  and 
desirable  as  to  justify  it  in  taking  in  a  line  that  it  did  not  really  want. 
Mr.  BuRTNESS.  But,  excepting  that  condition,  it  would  still  be  a 
voluntarv  act,  of  course.  *     i  x    i.-   i    m. 

Mr.  LovETT.  It  would  still  be  a  voluntary  act.  And  I  think  it 
is  not  at  all  unlikely  that  in  the  course  of  years,  3,  4,  or  5  vears, 
or  any  period  one  wishes  to  assume,  there  will  still  be  left  a 
number  oi  railroads  in  a  shaky  condition  which  have  not  been  ab- 
sorbed.    I  would  not  call  them  cats  and  dogs,  because  I  do  not  beheve 
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there  are  many  of  that  sort  even  now,  but  it  is  quite  likely  there 
may  be  roads  of  that  sort  left  out. 

Then  account  can  be  taken  of  the  situation,  and  if  compulsory 
measures  are  deemed  necessarVi  it  seems  to  me  that  would  be  the 
time  to  determine  what,  if  anything,  should  be  done. 

The  reason  why  I  so  strongly  urge  that  decision  upon  any  com- 
pulsory measures  be  deferred  are,  first,  that  you  can  tell  more  about 
it  at  that  time,  when  the  power  of  compulsion  is  to  apply,  than  you 
can  now;  and,  secondly,  ii  you  propose  compulsion  or  anything  in  the 
form  of  compulsion  now,  you  will  simply  be  holding  out  encourage- 
ment for  the  owners  of  some  of  these  lines  to  look  to  the  Government 
to  help  them  out  in  the  trade.  And  they  are  not  as  likely  to  agree 
upon  terms  as  they  will  be  if  left  dependent  upon  the  facts  of  the 
situation  and  the  merits  of  the  proposition. 

Mr.  BuRTNESs.  And  aside  from  those  reasons  which  go  to  the 
policy  of  the  subject,  I  took  it  it  was  also  your  definite  opmion  that 
any  attempt  at  compulsion,  or  compulsory  consolidation,  would 
contravene  the  provisions  of  the  Constitution,  or  you  would  be  con- 
fronted with  those  questions  and  it  would  be  impossible 

Mr.  LovETT.  That  is,  of  course,  my  opinion ;  but  others  have 
different  opinions. 

Mr.  BuRTNEss.  I  was  very  much  interested  in  your  distinguishing 
between  the  recapture  clause  with  reference  to  so-called  excess 
earnings  and  what  the  situation  will  be  in  the  event  an  attempt 
might  be  made  to  compel  a  strong  road  to  take  over  a  so-called 
weaker  line;  and  it  did  occur  to  me  that  there  is  a  very  big  difference 
between  doing  what  simply  amounts  to  a  limitation  of  earnings  and 
trying  to  do  what  it  occurs  to  me  would  really  be  reducing  the  value 
of  the  property  owned  by  a  corporation,  m  the  event  that  any 
attempt  was  made  to  compel  it  to  make  another  investment,  where 
the  investment  itself  might  not  only  be  a  doubtful  one,  but  where 
that  investment  might  at  least  tend  to  decrease  the  earning  power  of 
the  property  that  it  had  on  hand. 

Mr.  Thom.  Mr.  Burtness,  in  connection  with  the  idea  which  you 
have  been  developing,  I  find  in  this  bill  on  page  8,  paragraph  2,  a 
provision  which  may  be  of  interest  to  you. 

Mr.  HuDDLESTON.  Judge,  this  bill  appears  to  involve  some  very 
important  questions  of  policy,  as  well  as  of  law,  and  I  am  interested 
to  know  the  extent  to  which  it  was  being  considered  by  the  railroad 
interests  and  to  what  extent  they  assent  to  some  of  its  more  promi- 
nent features.     Could  you  enlighten  me  on  that  ? 

Mr.  LovETT.  The  extent  to  which  tliis  bill  has  been  considered  ? 

Mr.  HuDDLESTON.  Yes;  has  been  studied. 

Mr.  LovETT.  I  can  speak  only  for  myself,  and  my  partici- 
pation in  such  consideration.  Even  before  we  entered  the  World 
War,  the  question  of  consohdation  of  railroad  properties  with  a 
view  to  extending  the  systems  and  taking  care  of  some  of  the  so- 
called  weak  lines,  or  many  of  the  short  fines,  as  thev  were  called, 
was  constantly  urged.  The  Association  of  Railway  Executives,  I 
think,  was  formed  m  1914  or  1915,  and  I  had  much  to  do  with  it  in  its 
formation.  I  participated  actively  in  it  up  to  1924,  when  I  gave  up 
most  of  nay  activities  in  cqnnection  with  railroads.  We  began  the 
consideration  of  legislation  at  that  time.     The  project  was  considered 


bv  what  was  called  the  Newlands  Committee,  which  I  think  was  a 
jomt  committee  of  the  Senate  and  House.     Extensive  hearmgs  were 

^Mr.  HuDDLESTON.  I  refer  more  particularly  to  the  provisions  of 

Mr  LovETT.  I  do  not  know  as  to  the  orovisions  of  this  bill.  We 
have  been  engaged  for  several  years  in  drafts  of  a  bill.  I  suppose 
that  I  myself  have  worked  on  at  least  25  different  proposals  and 

Mr.  HUDDLESTON.  You  have,  of  course,  studied  this  particular 
I'll 

Mr  LovETT.  I  have  studied  this  particular  bill.  I  had  nothing 
to  do  with  the  preparation  of  this  particular  bill,  but  I  have  criticized 
and  commented  on  and  made  suggestions  about  the  various  bills 
that  have  contained  provisions  similar  or  substantially  the  same 
as  some  of  the  provisions  of  this  bill.  But  this  particular  bill  I  had 
nothing  to  do  with  in  its  preparation.     But  I  have  studied  it  pretty 

carefullv. 

Mr.  HuDDLESTON.  Do  you  approve  the  bill  as  a  whole? 

Mr  LovETT.  I  believe  I  do.  There  might  be  some  amendments 
here  and  there  necessary,  but  I  think  that  the  general  scope  of  it  is 
wise.     Particular  provisions  perhaps  should  be  amended,  but  tHe 

general  scope  of  the  bill  I  approve.  ..       ^.^n  "     o 

Mr  HuDDLESTON.  Would  you  say  that  section  202  on  page  d, 

which  is  headed  ''Declaration  of  policy,''  has  the  approval  of  the 

railroad  interests  generally? 

Mr.  LovETT.  May  I  glance  over  that  a  moment? 

Mr.  HuDDLESTON.    YcS.  .,  ,  .      ^.  IT 

Mr  LovETT.  I  have  found  that  m  railroad  organizations  and  1 
befieve  in  most  other  associations,  not  even  excepting  legislative 
assemblies,  compromise  is  necessary;  that  one  can  not  always  get  his 
own  particular  notions  and  ideas  embodied  in  the  agreement  or  in 

^^1  Approve  in  view  of  that  situation,  and  I  believe  that  generally 
it  is  approved  bv  the  railroad  executives  of  the  country,  though  I  can 
not  answer  for  them.     I  do  know  that  a  great  many  approve  it. 

Mr.  HuDDLESTON.  May  I  ask,  to  be  specific,  just  what  advantage 
can  be  derived  by  a  strong,  profitable  road,  m  being  loaded  down  witH 

A,  \^paK  one ' 

Mr  LovETT.  In  former  davs,  Mr.  Huddleston,  before  the  passage 
of  the  antitrust  laws  in  1890,  many  railroads  were  built  for  and  many 
held,  for  what  was  known  as  a  nuisance  value.  They  could  cut  rates 
and  generally  destroy  or  disturb  the  business  of  a  st^rong  line.  Many 
of  them  were  bought  up  for  that  reason.  The  antitrust  law  of  1890 
put  an  end  to  that  business  and  the  nuisance  value  disappeared. 
That  situation  has  continued  practically  to  the  present  time,  and 
now  the  rate-making  power  is  in  the  commission. 

So  that  the  danger  of  a  weak  competitor  seriously  injuring  a  strong 
road  and  creating  for  itself  a  nuisance  value  really  does  not  exist. 
But  the  management  of  the  large  svstems  of  the  country  have  learned 
a  great  deal  from  experience.  A  large  system  is  more  exposed  to 
public  opinion  and  public  criticism  than  a  small  system,  and  i  know 
there  is  a  very  strong  feeling  among  the  railroad  managers  that 
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with  the  vast  powers  of  the  Interstate  Commerce  Commission  to 
which  they  are  subject,  it  is  good  policy  and  wise  business  for  them 
to  conform  to  the  public  opinion  of  the  country,  the  informed  and 
intelligent  public  opinion,  and  to  cooperate  with  the  commission  as 
far  as  possible.  The  poHcy  of  the  railroads  is  really  controlled  by 
the  executives  and,  it  being  the  policy  of  Congress,  to  bring  about 
consolidations  and  combination  of  railroads,  and  there  developing 
a  real,  in  rny  opinion  perhaps  an  undue  regard,  for  the  so-called 
weak  lines,  it  is  good  poHcy  to  meet  the  wishes  and  requirements  of 
the  commission  and  work  out  this  policy  of  consolidation  and  absorb 
the  weak  lines  where  it  is  possible  to  do  so,  without  subjecting  their 
stockholders  to  an  undue  loss.  That  is  if  they  can  meet  the  wishes 
of  the  commission  with  respect  to  such  line  without  a  verv  substan- 
tial loss  to  their  own  stockholders,  why,  they  will  do  it  whether  they 
want  it  or  not. 

There  will  be  under  the  pending  legislation  in  both  Houses  that 
inducement  always  before  a  strong  company  to  take  over  a  weak 
company  if  called  upon  by  the  commission  to  do  so,  if  it  can  do  it 
without  too  great  loss  to  its  stockholders. 

Mr.  HuDDLESTON.  Do  you  accept  that  policy  of  looking  after  the 
interests  of  the  weak  lines,  regarding  the  transportation  service  as  a 
whole,  as  necessarily  a  final  public  policy? 

Mr.  LovETT.  I  do  not  think  any  public  policy  is  final.  It  certainly 
has  not  been  so  with  railroads.  Ten  years  ago  we  were  prosecuted  if 
we  did  what  we  are  required  to  do  by  this  bill. 

Mr.  HuDDLESTON.  Let  us  say  that  the  question  was  a  new  one. 
Do  you  think  it  is  good  public  policy? 

Mr.  LovETT.  To  do  substantially  what  this  bill  provides  ? 

Mr.  HuDDLESTON.  No;  I  mean  to  have  this  regard  for  the  weak 
lines  and  place  them  as  a  burden  on  the  shoulders  of  the  eflftcient, 
well-operated  railroads. 

Mr.  LovETT.  I  think  it  depends  upon  each  particular  case.  I 
beheve  it  would  be  unwise  policy  to  require  a  strong  railroad  to  take 
over  a  weak  line  if  it  subjected  the  strong  railroad  to  an  injustice  in 
the  way  of  an  excessive  price.  I  think  that  that  would  be  wrong. 
I  beheve  that  would  discourage  railroad  investments. 

I  believe  it  would  be  a  very  great  injustice  to  the  stockholders, 
because,  after  all,  it  is  shifting  an  unprofitable  investment  that  some- 
body has  made  from  his  shoulders  onto  the  shoulders  of  innocent 
stockholders  of  the  strong  roads. 

Mr.  HuDDLESTON.  Such  an  action  is  bound  to  be  reflected  either 
in  decreased  dividends  or  in  the  lowering  of  the  standard  of  service, 
is  it  not? 

Mr.  LovETT.  It  depends  upon  whether  there  is  a  loss. 

Mr.  HuDDLESTON.  I  Say,  wnere  the  strong  road  is  loaded  down  with 
a  weaker  one,  the  tendency  is  to  strike  an  average  both  in  earnings 
and  in  service,  is  it  not? 

Mr.  LovETT.  I  do  not  beheve  that  you  will  ever  succeed  in  loading 
a  strong  road  down  with  weak  ones  by  any  voluntary  action,  because 
I  do  not  believe  the  executives  responsible  for  the  management 
of  the  property  will  give  it  away;  and  that  is  what  it  amounts  to, 
until  they  are  compelled  to  do  so  by  law.    But  if  they  can  take  over 


a  weak  road  without  substantial  loss,  that  is,  at  its  real  value,  they 
will  be  glad  to  cooperate  with  the  commission  to  do  it,  and  I  see 
nothing  wrong  in  tnat  action  from  the  standpoint  of  public  policy 
or  otherwise. 

Mr.  HuDDLESTON.  Of  course,  Mr.  Lovett,  that  depends  upon  the 
degree  that  the  executives  are  wilhng  to  make  concessions  to  public 
sentiment  as  represented  by  the  Interstate  Commerce  Commission. 
Either  it  would  be  a  matter  of  cold  business  or  it  would  be  a  desire 
to  cooperate  with  them,  which  it  itself  means  a  concession  to  pubUc 
sentiment. 

Mr.  LovETT.  It  would  be  a  matter  of  cold  business  in  every 
instance. 

Mr.  HuDDLESTON.  You  think  it  will  be? 

Mr.  Lovett.  I  think  it  will  be. 

Mr.  HuDDLESTON.  So  that  the  element  of  desire  to  fall  in  line 
with  some  wish  of  the  commission  as  the  arm  of  Congress  will  not 
be  an  important  factor? 

Mr.  Lovett.  Will  not  be  an  important  factor? 

Mr.  HuDDLESTON.  Ycs. 

Mr.  Lovett.  I  think  it  will.    I  think  that  that  is  good  business. 

Mr.  HuDDLESTON.  That  was  not  just  what  I  had  in  mind,  how- 
ever, as  good  business.  That  is  what  we  call  in  Congress  playing 
politics. 

Mr.  Thom.  Isn't  that  good  business? 

Mr.  Lovett.  That  seems  to  be  good  business  for  many. 

Mr.  HuDDLESTON.  I  am  very  much  interested  in  the  legal  ques- 
tions with  reference  to  this  bill.  It  confers  upon  corporations  char- 
tered by  States  powers  in  excess  of  their  charter  powers,  and  in 
some  instances  in  contravention  of  their  powers,  in  violation  of  them 
and  in  violation  of  the  constitutions  of  the  States  which  are  their 
authors. 

Mr.  Lovett.  No  doubt  of  that;  without  that,  the  bill  would  not 
be  very  valuable  as  to  many  of  the  sections. 

Mr.  HuDDLESTON.  The  trouble  that  I  have  in  my  mind  is,  what  is 
the  source  of  authority  of  Congress  to  do  that  ?  It  is  the  commerce 
clause,  is  it  not  ? 

Mr.  Lovett.  I  think  so.* 

Mr.  HuDDLESTON.  And  nowhere  else? 

Mr.  Lovett.  I  would  not  say  nowhere  else,  but  I  feel  confident 
myself  that  the  commerce  clause  is  ample.  I  do  not  know  what  other 
provision  there  might  be. 

Mr.  HuDDLESTON.  Do  you  think  there  is  any  other  authority  in  the 
Constitution  for  such  action  by  Congress? 

Mr.  Lovett.  I  should  not  like  to  answer  that  offhand,  because  I 
have  believed  that  the  commerce  clause  of  itself  is  ample  authority  for 
Congress  to  act. 

Mr.  HuDDLESTON.  The  creation  of  a  corporation  is  in  the  exercise 
of  the  pohce  power  of  the  State,  as  I  recollect,  is  it  not? 

Mr.  Lovett.  Every  State,  of  course,  has  the  sovereign  authority  to 
create  a  corporation.  When  you  get  to  the  question  of  police  power, 
that  is  rather  a  wide  field.  But  it  is  the  sovereign  right  of  the  State 
to  create  a  corporation,  if  it  wants  to,  in  accordance  with  its  own 
constitution  and  laws. 
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Mr.  HuDDLESTON.  That  sovereien  right  is  dependent  on  and  must 
be  related  to  some  principle,  it  would  seem  to  me,  some  basis.  States 
do  not  have  the  sovereign  right  to  do  everything,  do  thej;? 

Mr.  LovETT.  I  understand  they  have  the  sovereign  right  to  do 
everything  not  prohibited  by  the  Federal  Constitution,  and  there  is 
nothing  in  the  Federal  Constitution  that  prohibits  the  forming  of  a 
corporation  by  a  State. 

Mr.  HuDDLESTON.  The  tenth  amendment  is  generally  considered 
as  prohibiting  the  invasion  by  the  Federal  Government  of  the  sov- 
ereign powers  of  the  States.  Do  you  think  it  is  clear  that  this  is 
not  sucn  an  invasion  ? 

Mr.  LovETT.  I  think  it  is. 

Mr.  HuDDLESTON.  I  think  that  Congress  has  undoubted  authority 
to  create  a  corporation  to  engage  in  interstate  commerce.  I  wonder 
what  power  is  given  under  the  commerce  clause  to  take  hold  of  a 
creature  of  the  State,  an  arbitrary  entity  created  by  the  State  having 
no  separate  existence,  and  reshape  ana  remold  it  according  to  the 
desire  of  the  Congress,  its  life  all  the  time  being  referable  oack  to 
the  State  which  created  it? 

Mr.  LovETT.  Have  you  examined  the  case  of  California  against  the 
Central  Pacific  Kailroad,  in  127  U.  S.? 

Mr.  HuDDLESTON.  Members  of  Congress  do  not  examine  cases;  we 
do  not  have  the  time.  That  is  one  great  difficulty  under  which  we 
labor,  that  we  deal  with  men  who  have  the  time  and  who  do  devote 
themselves  to  these  questions,  while  we  proceed  more  or  less  in  the 
dark. 

Mr.  LovETT.  I  think  that  case  answers  the  question  you  have 
propounded.  Briefly,  in  that  case,  Congress  took  a  State  corpora- 
tion— the  Central  Pacific  Railway — and  empowered  it  to  build  the 
Central  Pacific  Railroad  and  utilized  it  as  a  State  agency  and  con- 
ferred upon  it  these  Dowers.  The  court  went  so  far  as  to  hold 
that  a  general  law  of  California  taxing  the  franchises  of  the  Central 
Pacific  Railroad,  was  unconstitutiond,  because  many  of  those  fran- 
chises were  conferred  upon  it  by  Congress;  and  that  might  be  the 
effect  of  this  law,  but  tnis  bill  provides,  as  they  all  do  now,  against 
the  possibility  of  relieving  the  corporation  of  taxation. 

Mr.  HuDDLESTON.  I  havc  here  the  case  of  the  Louisville  &  Nash- 
ville Railroad  Co.  against  Kentucky,  reported  in  161  U.  S.,  677.  I 
have  not  read  it  in  many  years.  I  have  just  opened  the  book  and  have 
not  had  time  to  read  it  since  we  have  been  in  here.  But  it  is  my 
recollection  of  that  case  that  the  laws  of  Kentucky  forbade  consolida- 
tion of  railroads  under  certain  conditions.  The  railroad  attempted 
to  proceed  without  regard  to  that  law  and  brought  up  the  question 
to  the  Supreme  Court  that  the  State  had  no  right  to  pass  such  a 
law  because  of  the  jurisdiction  of  the  Federal  Government  over  inter- 
state commerce.  In  other  words,  the  State  had  no  right  to  forbid 
an  interstate  carrier,  chartered  under  its  laws,  to  acquire  another 
fine.  It  is  my  recollection  that  the  Supreme  Court  hold  in  that  case 
that  the  law  was  a  proper  law  and  was  not  in  contravention  of  the 
commerce  clause,  and  was  a  proper  exercise  of  the  Staters  police 
power.     Are  you  familiar  with  that  case  ? 

Mr.  LovETT.  No;  but  I  see  no  reason  at  all  to  doubt  that  the 
Supreme  Court  would  hold  just  what  you  state. 


Mr.  Thom.  I  was  suggesting  to  the  judge,  Mr.  Huddleston,  what 
evidentlv  was  in  his  mind,  that  the  Supreme  Court  would  uphold 
that  in  the  absence  of  legislation  by  Congress.  .^  ,     •  , 

Mr.  LovETT.  I  think  without  reference  to  the  absence  of  legisla- 

tion  by  Congress.  -,   •       i        •       x- 

Mr.  HuDDLESTON.  Cougrcss  having  intervened  m  the  situation 
under  the  commerce  clause  to  assume  complete  and  exclusive  control 
of  the  subject  of  interstate  commerce.  This,  as  I  recollect  it,  was  a 
law  which  dealt  with  that  particular  subject  and  said  that  the  railroad 
so  engaged  in  interstate  commerce  must  not  acquire  another  line. 

Now,  we  have  constitutions  in  many  of  the  States,  I  think  Ken-, 
tucky  also— Minnesota  is  one,  Nebraska  is  another,  and  Texas,  as 
I  recollect,  is  another. 

Mr.  LovETT.  And  Mississippi. 

Mr.  Huddleston.  Provisions  of  their  constitutions  forbid  railroads 
chartered  under  their  laws  from  consolidating  with  other  lines  under 
certain  condition,  and  in  the  case  of  Texas  the  constitution  forbids 
that  any  railroad  chartered  under  the  laws  of  Texas  shall  operate  a 
line  in  any  other  State.  That  is  a  proper  and  rightful  exercise  of  the 
State's  police  power  under  the  law  as  it  now  stands. 

This  bill  that  we  have  before  us,  overturns  that  Texas  constitu- 
tion and  authorizes  a  Texas  corporation  to  acquire  a  road  in  Arkan- 
sas and  to  operate  it  there.  It  would  seem  to  me  that  if  it  be  now 
the  proper  exercise  of  a  State's  police  power  to  forbid  that,  the  Fed- 
eral Government,  having  already  assumed  exclusive  control  of  inter- 
state commerce  as  fully  as  it  is  able  to  do,  unless  it  is  able  to  do 
this,  then  this  bill  is  of  very  doubtful  const itutionalitv. 

Mr.  LovETT.  I  happen  to  be  rather  familiar  with  the  constitution 
of  Texas,  being  a  native  of  that  State,  and  having  practiced  law 
there  for  many  years.  That  is  one  of  the  States  I  had  in  mind  in 
my  direct  statement  to  the  committee  yesterday. 

Texas  having  been  a  republic  before  it  became  a  State,  has  always 
been  quite  jealous  of  its  authority,  particularly  over  its  own  corpora- 
tions, and  the  existing  constitution  of  Texas,  adopted  in  1876,  con- 
tains a  provision  in  the  broadest  terms  prohibiting  common  control 
through  ownership  of  stock  by  lease,  purchase,  consolidation,  or 
otherwise,  of  parallel  or  competing  lines.  It  contains  another  pro- 
vision that  in  effect  prohibits  any  foreign  railroad  corporation  from 
operating  in  that  State,  and  no  foreign  corporation  except  one  that 
got  into  the  State  before  that  constitution  was  adopted 

Mr.  Hlt)DLEstox.  The  Texas  &  Pacific? 

Mr.  Lovett.  No;  the  Missouri,  Kansas  &  Texas,  built  a  few  miles 
in  the  State  before  that  constitution  was  adopted.  It  was  a  foreign 
corporation.  It  has  since  been  sold  out — foreclosed — and  now  is  a 
domestic  corporation;  and  the  Texas  &  Pacific  which  was  built  under 
a  Federal  corporation  has  operated  in  that  State  for  inany  years. 
Many  of  them  without  paying  attention  to  the  constitution  or,  per- 
hapsj  not  having  local  counsel,  made  leases  that  extended  their  opera- 
tions into  that  State,  but  as  soon  as  it  was  brought  to  the  attention 
of  the  attorney  general  proceedings  were  commenced  and  all  such 
leases  were  canceled. 

So  that  no  foreign  corporation  operates  a  railroad  in  Texas  to-day 
or  has  operated  a  railroad  in  Texas  for  at  least  25  years,  except  the 
Texas  &  Pacific,  a  Federal  corporation. 
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This  bill — and  in  fact  the  transportation  act  itself  upsets  that  com- 
pletely and  Texas  has  not  questioned  whatever  was  done  under  the 
existing  law,  because  they  seem  to  realize  the  power  of  Congress  to 
override  its  constitutional  provisions  with  respect  to  interstate  com- 
merce and  carriers  engaged  in  interstate  commerce. 

The  reason  for  that,  as  I  understand  it — and  to  sum  up  now  as 
briefly  as  I  can :  The  reasons  for  my  view  are  that  all  those  constitu- 
tional provisions  when  they  come  in  conflict  with  the  supreme  power 
of  Congress  to  regulate  commerce  and,  in  regulating  commerce,  to 
regulate  the  agencies  of  commerce,  are  subordinate  to  the  Federal 
.Constitution.  Congress  is  entitled  to  employ,  within  the  limits  of 
due  process  of  law,  any  agency  or  any  method  it  chooses  to  use  in 
the  regulation  of  interstate  commerce.  Certainly  it  can  utilize  an 
•existing  state  corporation  if  it  sees  proper  to  do  so,  and  has  utilized 
them.  All  the  power  of  the  Interstate  Commerce  Commission  is 
exercised  with  respect  to  State  corporations  and  State  agencies  and 
that  power,  as  you,  of  course,  know,  is  very  extensive.  The  neces- 
sity for  this  bill  arises,  in  my  judgment,  from  the  fact  to  which  you 
call  attention,  that  there  are  a  number  of  States,  Texas  among  them, 
that  contain  these  const iutional  prohibitions  of  just  what  is  proposed 
by  this  bill. 

No  corporation  created  in  Texas — and  all  the  railroads  of  Texas 
are  operated  by  State  corporations,  except  the  Texas  &  Pacific — can 
comply  with  this  bill,  because  they  are  not  only  prohibited  by  the 
constitution  of  the  State  which  created  them  from  doing  the  things 
they  are  expected  to  do  under  this  bill.  But  they  have  no  power 
imaer  their  charter  and  have  no  power  under  the  law  of  the  State  to 
consolidate  with  or  lease  a  competing  line  or  to  lease  or  sell  any 
of  their  lines  to  a  foreign  corporation.  So,  without  legislation  of 
this  sort,  the  lines  of  Texas  can  not  do  what  is  expected  unaer  this  bill. 
Those  lines  are  a  part  of  the  Santa  Fe  and  a  part  of  the  Southern 
Pacific  System  and  a  part  of  other  foreign  companies  through  the 
ownership  of  stock,  but  that  is  as  far  as  they  can  go. 

Now,  it  this  bill,  or  some  legislation  similar  to  this  bill  or  the  bill 
pending  in  the  Senate — they  are  both  substantially  the  same  in  that 
respect — is  enacted  into  law,  it  confers  upon  these  State  corporations 
the  power  to  do  what  this  bill  requires,  and  without  corporate  power 
to  sell  or  lease,  you,  as  a  lawyer,  will  realize  the  corporation  can  not 
do  it.  It  must  find  power  either  in  its  charter  or  in  the  lawmaking 
power  to  which  it  is  subject. 

Now,  with  respect  to  interstate  commerce,  these  Texas  corporations 
are  just  as  much  subject  to  the  power  of  Congress  as  any  otner  State 
corporation,  and  unless  Congress  can  utilize  tnose  State  corporations 
in  the  carrying  out  of  the  policy,  the  only  alternative  will  be  Federal 
incorporation,  just  as  in  the  case  of  the  Texas  &  Pacific. 

I  do  not  thmk  anybody  will  question  that  Congress  could  pass 
a  law  providing  for  the  incorporation  of  railroad  companies  to  take 
over  every  railroad  in  Texas  or  in  any  other  State,  with  similar  con- 
stitutional prohibitions.  As  I  statea  yesterday,  personallv  I  would 
prefer  Federal  incorporation  for  all  the  railroads,  but  I  believe  pub- 
lic sentiment  generally  is  against  that.  But  it  is  the  only  alternative 
we  see  to  legislation  such  as  is  proposed  here,  utilizing  the  existing 
State  corporations,  and  I  know  of  no  reason  why  they  are  not  just  as 
much  subject  to  Congress  with  respect  to  the  regulation  of  interstate 


commerce  as  are  the  rates  for  transportation  made  within  the  State. 
They  are  also  subject  to  the  power  of  Congress  as  was  recently  held 

by  the  Supreme  Court.  ,       ,     r.  r>      ^  •  « 

I  am  sure  that  it  has  been  held  by  the  Suprenae  Court  m  many 
cases— I  do  not  recall  one  to  mind  just  now— that  State  power  which 
conflicts  with  Federal  power,  the  constitution  of  the  State  is  mst  as 
subordinate  and  just  as  much  subject  to  the  Federal  Constitution  as 
is  legislation  by  the  State  or  an  ordinance  of  a  city  or  a  .rule  of  a 
State  commission.  The  question  is  whether  it  is  the  authority  of  the 
State  that  is  interposed  against  the  Federal  power.  If  it  is,  the  form 
of  it  is  wholly  immaterial  and  the  constitution  is  no  more  effective 
against  the  Federal  power  than  any  other  form  m  which  the  State  acts. 
Mr  HuDDLESTON.  Of  course,  that  is  very  clear,  and  the  point 
involved  is  whether  there  is  really  any  conflict  of  power.  1  was 
about  to  call  your  attention  to  this:  I  take  it  that  numbers  of 
these  carrier  corporations  are  chartered  by  special  acts  of  l^islatures 
or  general  laws  which  give  the  State  the  power  to  cancel  their  char- 
ters In  other  words,  the  State  created  and  the  State  can  destroy 
so  far  as  the  corporate  entity  is  concerned.  Take  a  corporation  of 
that  kind :  Can  Congress  thwart  the  desire  of  the  State  to  destroy 
its  creature  which  was  reserved  in  its  charter  and  perhaps  safeguarded 

by  its  constitution?  ,  .     ^  e  t?  a      \ 

Mr.  LovEiT.  Well,  that  is  a  good  argument  in  favor  of  i^ederal 

incorporation.  .        ,    .  •  -^^  ^i.« 

Mr   HuDDLESTON.  I  am  not  arguing  that  issue  with  you,  nor  tne 

necessity  for  the  bill.     All  I  want  to  get  is  your  reaction  to  this 

purely  legal  question.  •  -   •       -    ^v.  4.  n 

Mr.  LovETT.  Answering  that  question,  my  opinion  is  that  Con- 
gress can  thwart  that  object  of  the  State,  because  the  State  is  sub- 
ordinate to  the  power  of  Congress  to  regulate  commerce,  and  if  a 
State  were  to  attempt  to  exercise  that  power  fully,  because  the 
corporation  had  conformed  to  a  Federal  requirement  within  the 
power  of  Congress,  I  should  not  think  it  would  be  successful. 

Mr  HuDDLESTON.  I  should  not  like  to  have  the  discussion  con- 
fined to  a  case  in  which  that  was  the  reason  for  the  action  of  the 
State,  but  we  will  say  that  the  State  has  what  is  considered  proper 
ground  for  the  repeaf  of  a  special  act  creating  a  corporation.  Is  the 
State  forbidden  to  do  that,  can  the  State  be  forbidden  to  do  that,  or 
can  a  State  be  forbidden  to  do  it  by  this  bill  ? 

Mr.  LovETT.  There  is  nothing  in  this  bill  that  prohibits  the  State 

from  doing  that.  . 

Mr.  HuDDLESTON.  It  gives  certain  powers  to  these  corporations 

which  are  continuing,  are  they  not? 

Mr.  LovETT.  Yes,  ^  t       j     t 

Mr.  HUDDLESTON.  And  which,  if  they  are  properly  conferred,  of 
course  the  State  can  not  take  away.  But  it  seems  to  me  the  instance 
I  have  cited,  the  situation  I  have  stated,  would  afford  a  very  severe 
test  of  Federal  power  in  the  extent  to  which  it  might  mtervene  to 
destroy  a  power  that  the  State  has.  , ,      ,  \t_ 

Mr.  Ix)VETT.  I  should  not  think  the  State  could  take  away  the 
power  conferred  by  Congress.  If  it  were  sought  to  repeal  the 
charter  because  the  corporation  had  obeyed  a  requirement  or  had 
exercised  a  right  given  it  by  Congress,  I  should  not  thmk  that  effort 
would  be  successful.     I  should  not  believe,  however,  that  a  State 


106 


BAILBOAD  CONSOLlDAilOir 


RAILROAD  CONSOLIDATION 


107 


would  be  prohibited  from  exercising  any  right  of  repeal  it  might  have, 
if  exercised  without  reference  to  what  Congress  had  done. 

Mr.  HuDDLESTON.  What  would  be  the  effect  of  the  repeal  of  a 
special  act  chartering  a  carrier,  this  bill  being  in  effect  as  law? 

Mr.  LovETT.  I  suppose  the  creditors  and  stockliolders  would  take 
charge  of  the  property,  probably  through  a  receiver,  and  operate  it 
in  accordance  with  the  laws  of  the  State  until  thev  could  bring  about 
a  reorganization.  Certainly  it  has  been  settled  beyond  controversy 
that  the  repeal  of  a  charter  does  not  destroy  the  property  in  any 
sense. 

Mr.  HuDDLESTON.  You  think  that  power  would  remain  in  the 
State,  notwithstanding  this  measure? 

Mr.  LovETT.  There  is  nothing  in  this  bill,  so  far  as  I  can  see, 
that  takes  that  power  away. 

Mr.  HuDDLESTON.  That  would  seem  to  be  based  on  the  thought 
that  the  instrumentalities  of  commerce,  as  exempHfied  by  a  corpora- 
tion created  to  carry  it  on,  are  not  the  same  tains  as  commerce,  and 
that  the  State  might  deal  with  these  instrumentalities  when  it  could 
not  deal  with  the  interstate  commerce;  and  it  would  seem  to  be,  in 
its  logic,  an  argument  that  the  State  has  the  exclusive  control  over  its 
creature,  and  that  that  creature  can  not  be  givenpowers  in  plain  and 
intended  violation  of  the  State's  constitution.  Would  vou  not  think 
that? 

Mr.  LovETT.  I  would  not.  The  Supreme  Court  held,  as  early  as 
the  time  of  Chief  Justice  Marshall,  that  the  power  of  Congress  to 
regulate  commerce  extends  not  merely  to  conmierce  but  to  all  the 
agencies  and  instrumentahties  of  commerce.  And  Congress  is 
exercising  that  power  to  an  enormous  extent  right  now,  as  j'ou  \n]l 
see  from  the  various  provisions  of  the  interstate  commerce  act,  and 
it  is  exercising  it  without  question.  Now,  when  a  State  incorporates 
a  company  to  build  a  railroad,  or  itself  builds  a  railroad  and  engages 
in  interstate  commerce,  it  is  subject  to  the  power  of  Congress. 

Mr.  HuDDLESTON.  You  take  it  that  that  applies  to  corporations 
created  by  the  State? 

Mr.  LovETT.  Yes. 

Mr.  HuDDLESTON.  And,  of  course,  it  would  apply  with  equal  force 
to  a  citizen  of  the  State  ? 

Mr.  LovETT.  Yes;  I  suppose  so,  consistent  >^'ith  his  rights  under  the 
Constitution. 

Mr.  HuDDLESTON.  It  would  seem  to  apply  with  ^eater  force  to  the 
citizen,  because,  of  course,  he  has  certain  natural  rights ;  the  corpora- 
tion has  none. 

Mr.  LovETT.  I  have  not  studied  it  very  closely  with  reference  to 
the  rights  of  a  citizen,  because  citizens  vote,  and  they  take  care 
of  their  rights  pretty  well  as  against  questions  affecting  their  rights 
under  the  Constitution. 

Mr.  HuDDLESTON.  Corporations  are  usually  in  touch  with  people 
who  vote. 

Mr.  LovETT.  It  does  not  often  appear  in  the  returns.     [Laughter.] 

Mr.  HuDDLESTON.  I  cau  only  say  that  I  envy  you  the  place  you 
live.     [Laughter.]     It  certainly  appears  out  my  way. 

Now,  passing  on  from  that — because  really  I  must  plead  poverty 
and  inability  to  discuss  the  matter  for  lack  of  investigation — I  take 
it  that  under  our  grouping  system,  where  replacement  value  is  the 


standard,  and  in  a  sense  affords  the  rate  basis,  because  that  kind  of 
value  is  the  base  of  rates 

Mr.  LovETT.  That  is  not  settled  yet. 

Mr.  HuDDLESTON.  I  am  very  much  interested  that  it  should  not  be 
settled  in  that  fashion;  but  I  am  afraid  it  is.  .j      • 

Mr.  Thom.  Judge  Lovett  has  just  won  a  case  on  the  other  side  of 

that  question. 

Mr.  HuDDLESTON.  But  I  was  just  about  to  say  that  where  that 
exists  the  valuation  at  which  one  railroad  system  might  take  oyer 
another,  although  it  be  only  a  few  cents  on  the  dollar  to  what  its 
valuation  for  rate-making  purposes  as  fixed  by  the  Interstate  Com- 
merce Commission  might  be,  would  be  of  no  pubhc  interest  or  pubhc 
benefit,  would  it  ?  It  could  not  possibly  result  in  a  reduction  of  rates. 
In  short,  if  the  Union  Pacific  should  buy  the  Orient— which  I  know  is 
not  going  to  be  done;  at  least  I  think  I  do— at  1  cent  on  the  dollar 
on  its  common  stock,  which  I  imagine  the  stockholders  would  be  glad 
to  get— I  forget  what  its  tentative  valuation  is  probably  something 
above  $40,000,000— that  valuation  would  still  be  imposed  on  that 
group  as  a  burden  on  rates  or  a  basis  for  the  fixing  of  rates,  namely,  the 
valuation  fixed  by  the  Interstate  Commerce  Commission,  and  the  fact 
that  the  road  was  sold  at  a  discount  to  another  carrier  would  not  be  a 
factor  in  insisting  on  a  reduction  of  rates;  is  not  that  correct? 

Mr.  LovETT.  If  that  basis  of  valuation  should  be  finally  established, 
some  of  the  prosperous  roads  might  more  readily  buy  some  of  the 
so-called  weak  lines,  because  they  might  prefer  to  spend  their  excess 
earnings  in  that  way,  and  enhance  the  aggregate  value  of  the  prop- 
erty that  is  to  be  talien  into  account  before  they  pay  any  excess  over 
to  the  Government. 

Mr.  HuDDLESTON.  So,  in  point  of  fact,  it  might  tend  to  sustain 

rates  rather  than  reduce  them  ?  i     •        i       t 

Mr.  LovETT.  Well,  that  is  a  field  of  such  wide  speculation  that  I 
do  not  think  I  could  say  anything  in  answer  that  would  be  of  any 
value  to  the  committee. 

Mr.  HuDDLESTON.  If  the  consolidated  carrier— one  prohtable  line 
consolidated  with  an  unprofitable  line  —should  be  permi,tted  to  use 
its  excess  earnings  to  develop  the  unprofitable  carrier,  that  would 
afford  a  very  excellent  excuse  for  holding  rates  up  to  what  they  were, 

would  it  not?  . 

Mr.  LovETT.  I  can  not  answer  that  better  than  to  give  you  this 
possible  illustration:  Suppose,  for  example,  that  the  Union  Pacific 
should  at  any  time  have  what  it  would  have  to  recognize  as  net 
earnings  in  excess  of  the  limit  fixed  by  Congress,  and  which  it  would 
have  to  pay  over  to  the  Government,  based  upon  the  theory  of  valu- 
ation that  you  mention,  the  reproduction  or  replacement  value;  and 
suppose  that  that  excess  was  a  million  dollars.  Now,  it  would  not 
hurt  the  Union  Pacific  in  that  case  to  take  that  million  dollars  and 
buy  another  road  that  was  earning  nothing,  or  earning  but  little, 
but  which  was  valued  on  the  replacement  basis  at  a  million  dollars, 
and  by  ''sweetening"  (if  I  may  use  that  term)  the  value  of  its 
property  by  the  addition  of  another  railroad  that  did  not  cost  it 
more  than  it  would  otherwise  pav  over  to  the  Government,  it  would 
have  an  inducement  to  do  it,  if  "by  that  means  it  could  satisfy  the 
commission  and  the  community  and  the  law  and  make  everybody 
happy, 
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Mr.  HuDDLESTON.  Yesterday  you  referred  to  the  Goose  Creek 
Kailroad  case  as  affirming  the  validity  of  the  recapture  clause.  I 
wanted  to  ask  you  at  that  time,  and  I  will  now,  if  you  think  that  case 
finally  settles  the  point. 

Mr.  LovETT.  I  do  not  know.  Legal  questions  generally  are  not 
settled  as  easily  as  that. 

Mr.  HuDDLESTON.  It  was  held  in  that  case  that  the  railroads  having 
taken  this  money  from  the  shippers  m  excess  of  what  they  were  right- 
fully entitled  to,  it  did  not  belong  to  them;  they  held  it  merely  as 
trustees,  and  could  not  complain  of  being  required  to  pay  it  into  the 
Treasury.  That  is  my  recollection  of  the  basis  of  the  decision .  Now 
I  am  wondermg  what  would  be  the  attitude  of  the  court  if  a  shipper) 
from  whom  the  money  was  being  taken,  without  the  right  to  take  it,' 
should  object  to  it,  and  could  present  the  matter  so  as  to  get  some 
decision.  At  least  it  can  not  be  said  that  it  is  not  his  money.  I  am 
anxious  to  know  whether  you  think  that  that  question  is  finally  dis- 
posed of. 

Mr.  LovETT.  If  I  understand  section  15a,  the  shipper  is  not  con- 
sidered in  the  disposition  of  the  money.  He  has  to  pay  the  rates 
fixed  by  the  Interstate  Commerce  Commission.  The  net  results  he  is 
not  concerned  in,  according  to  the  meaning  of  section  15a,  as  I  under- 
stand It.  I  could  not  say  that  the  question  is  finally  settled.  I  hope 
it  IS  not,  but  possibly  it  is. 

Mr.  HuDDLESTON.  My  reasoning  about  the  matter,  before  the  (5ase 
was  decided,  was  that  either  the  money  belonged  to  the  shipper  or  it 
belonged  to  the  railroad  company.  It  certainly  did  not  belong  to 
the  Government.  The  Government  could  not  take  it  unless  it  took 
It  m  the  form  of  a  tax,  and  obviously  it  was  not  a  tax;  and  I  could  not 
see  how  the  Government  could  ever  acquire  ownership  of  this  fund 

Mr.  LovETT.  We  made  that  argument  in  that  case,  but  the  court 
did  not  sustain  it. 

Mr.  Thom.  That  argument  was  also  made  before  this  committee 
when  the  question  was  up  of  the  adoption  of  the  recapture  clause. 

Mr.  Rayburn.  Mr.  Lovett,  I  was  wondering  yesterday  just  what 
you  mtended  to  convey,  or  what  was  conveyed,  in  an  answer  of  yours 
to  Governor  Shallenberger's  question,  and  that  was  if  you  thought 
that  the  reason  for  the  30  per  cent  increase,  or  whatever  increase  in 
rates  came  about  immediately  after  the  transportation  act,  was  the 
result  of  any  provision  in  the  transportation  act. 

Mr.  LovETT.  I  think  it  was,  Mr.  Rayburn.  The  requirement  of 
the  transportation  act  that  the  commission  should  make  rates  suffi- 
cient to  maintain  adequate  railroad  service — I  am  not  giving  the  exact 
language,  but  that  is  the  meaning  of  it— had  considerable  influence 
m  bringing  about  the  increase,  or  some  of  the  increase,  that  was 
made  unmediately  after  Federal  control.  For  the  first  time,  as  stated 
by  the  commission.  Congress  by  the  transportation  act  assumed  a 
responsibility  for  the  maintenance  of  service  by  the  railroads. 
Prior  to  that  the  railroads  had  been  left  to  shift  for  themselves.  They 
had  been  subjected  to  regulation.  All  the  legislation  except  that 
providmg  for  the  earlv  construction  of  the  roads  had  been  restrictive. 
This  was  in  aid  of  the  railroads  as  well  as  the  public,  because  Con- 
gress seemed  to  realize  that  the  railroads  could  not  live  and  could  not 
continue  to  render  adequate  service  under  the  rates  then  prevailing. 


I  should  like  to  add  this,  however,  with  reference  to  that  particular 
increase :  Most  of  it  has  been  wiped  out  since,  so  far  as  the  Western 
railroads  are  concerned,  by  several  reductions  made  by  the  com- 
mission on  agricultural  products  and  other  items,  and  then  by  a  gen- 
eral reduction  of  10  per  cent  that  applied  over  the  whole  country, 
and  also  by  voluntary  reductions  maae  by  the  railroads  in  some  cases 
to  equalize  competitive  conditions  and  also  to  relieve  particular  situa- 
tions which  required  a  reduction  in  rates  in  order  to  develop  and  en- 
courage the  traffic.  So  there  is  not  very  much  of  that  increase  left 
to  the  Western  roads. 

Mr.  Rayburn.  What  effect,  specificallv,  upon  the  rate  structure 
of  the  country  do  you  think  the  repeal  of  section  15a  would  have  at 
this  time;  I  mean  the  rate-making  provisions? 

Mr.  LovETT.  I  have  not  studied  the  traffic  matters  sufficiently  in 
recent  years  to  answer  that  question. 

Mr.  Kayburn.  I  mean  in  a  broad  sense;  in  the  broadest  sense. 

Mr.  LovETT.  You  mean  the  rate  structure;  what  effect  it  would 
have  upon  the  rate  structure  ? 

Mr.  Rayburn.  Yes. 

Mr.  LovETT.  Or  do  you  mean  the  scale  of  rates? 

Mr.  Rayburn.  That  is  what  I  mean,  yes;  whether  it  would  have 
the  effect  of  lowering  the  rates. 

Mr.  LovETT.  I  do  not  believe  it  would;  because  I  think  they  are  as 
low  now  as  they  can  be  made  constitutionally,  on  many  lines.  How- 
ever, that  is  guessing  at  what  the  Interstate  Commerce  Commission 
might  do,  which  I  prefer  not  to  do. 

Mr.  Rayburn.  Your  answer,  though,  was  that  the  provisions  of 
section  15a,  you  thought,  had  considerable  to  do  with  the  raise  in 
rates  following  the  enactment  of  the  transportation  act? 

Mr.  LovETT.  I  think  it  backed  up  the  commission  pretty  strongly 
in  that  action. 

Mr.  Rayburn.  What  effect  do  you  think  it  would  have  upon  the 
general  railroad  situation,  taking  into  consideration  the  strong  and 
the  weak  lines,  if  the  Interstate  Commerce  Commission  were  not  to 
apply  the  adequate  transportation  facility  provision  of  the  transporta- 
tion act  and  go  back  to  its  old  provision  ? 

Mr.  LovETT.  If  they  reduced  the  rates,  and  the  reductions  were 
sustained,  I  think  it  would  very  greatly  impair  the  transportation 
service  of  the  country. 

Mr.  Rayburn.  I  imderstood  you  to  sav  yesterday  that  you  did 
not  look  for  any  economies  growing  out  of  consoUdation. 

Mr.  LovETT.  No;  I  did  not  say  that.  I  did  not  say  ''any  econo- 
mies." I  do  say  there  will  be  economies,  very  considerable  economies, 
but  I  believe  the  amount  has  been  very  greatly  exaggerated  in  the 
pubUc  mind  by  various  statements  that  have  been  published  from 

time  to  time. 

Mr.  Rayburn.  What  do  you  think  is  going  to  become  of  the  sor 
called  weak  lines  if  something  is  not  done  ? 

Mr.  LovETT.  Well,  I  do  not  understand  that  they  are  in  any  worse 
position  now  than  they  have  been  ever  since  they  were  created,  except 
in  the  cases  where  they  have  served  the  purpose  for  which  they  were 
originally  built,  which  was  to  develop  and  serve  some  particular 
traffic,  such  as  lumber,  etc.  I  do  not  want  to  appear  as  unsympa- 
thetic with  the  weak  lines;  but  I  think  they  are  provoking,  if  I  may 
be  allowed  to  say  so — a  great  deal  more  sympathy  than  they  are  en-- 
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titled  to.  Why  are  they  weak  ?  And  then,  where  are  the  weak  lines  ? 
A  statement  was  made  by  Senator  Cummins  in  a  series  of  articles 
he  wrote  some  time  ago,  published  in  the  >\Tstem  papere  and  repub- 
lished as  a  Government  document,  that  was  commented  upon  by 
Doctor  Dimcan  in  his  statement  before  this  committee  recently.  I 
think  that  that  is  a  subject  which  is  considerably  misunderstood. 

What  is  a  weak  line?  One  that  pays  no  dividends,  but  is  loaded 
down  with  a  lar^e  bond  issue  ?  It  is  not  weak  simply  because  it  does 
not  pay  dividends.  Possibly  its  capitalization  was  wrong.  You  can 
not  determine  whether  a  line  is  weak  or  not  until  you  look  into  its  sit- 
uation. The  fact  that  it  does  not  pay  as  much  as  some  other  road  in 
dividends  or  interest  returns  does  not  mean  that  it  is  a  weak  line  neces- 
sarily. It  more  hkely  means  that  it  was  an  unprofitable  venture 
or  a  bad  investment  or  a  bad  capitalization.  There  may  be  a  va- 
riety of  reasons  for  its  condition  lor  which  the  stockholders  of  pros- 
perous lines  ought  not  to  be  made  to  pay.     That  is  my  point  about  it. 

Now,  I  do  not  know  of  any  reason  why  a  mistake  in  a  railroad 
investment  should  be  any  more  the  concern  of  the  Government  than 
a  mistake  in  any  other  investment.  If  a  man  chooses  to  buy  stock 
because  it  is  cheap,  with  the  hope  of  getting  a  profit  on  an  increase 
of  it,  he  is  taking  a  risk.  Or,  to  speak  more  particularly  of  the  road 
with  which  I  am  connected,  if  instead  of  buying  Union  Pacific  stock 
the  man  chose  to  buy  Chicago,  Milwauke*e  &  St.  Paul  stock — I 
mention  that  because  it  was  mentioned  here  yesterday,  and  the 
question  was  raised  as  to  whether  it  was  a  weak  line — that  is  a  mistake 
he  made,  and  he  ought  to  bear  the  consequences.  If  he  is  un- 
fortunate in  building  a  railroad  that  ought  never  to  have  been  built, 
or  if  he  happens  to  have  acquired  a  railroad  that  has  served  its 
purpose  by  the  exhaustion  of  the  timber  f)r  the  particular  service  that 
It  was  designed  to  perform,  that  is  his  business  misfortime.  Of 
course,  I  take  it  that  Congress  is  not  really  interested  in  the  owners 
of  those  roads.  I  am  sure  that  Senator  dummins  has  made  it  clear 
that  he  is  not;  that  he  is  interest^  in  the  service  to  the  public. 

But  where  are  those  lines  faihng  in  their  service  to  the  public? 
Where  is  there  any  weak  line  that  has  not  done  what  it  was  intended 
to  do  ?  The  mere  fact  that  it  is  not  profitable  to  the  owners  does  not 
settle  the  question  at  all.  Does  it  continue  to  operate  'i  A  few  roads 
have  been  abandoned.  The  total  mileage  was  mentioned  by  Doctor 
Duncan  in  his  statement  to  the  committee  the  other  day.  It  is 
surprisingly  small.  But  if  it  is  the  purpose  of  the  advocates  of  the 
weak  lines  to  equalize  investments,  and  to  relieve  a  man  who  made 
an  unwise  or  unfortunate  investment  in  a  railroad  and  turn  his 
troubles  over  to  the  one  who  made  a  wise  investment,  I  protest 
that  it  should  not  be  dealt  with  in  that  way.  The  whole  question 
is  service.  Now,  what  is  necessary  to  continue  the  service  performed 
by  the  weak  lines  ?  I  do  not  know  of  any  examples  given  here  of 
lines  that  are  going  out  of  business  on  that  account.  There  may 
be  a  few.  The  Orient  was  referred  to  as  one.  That  was  a  foolish 
and  an  imnecessarj^  venture.  Now,  if  Congress  is  going  out  to  take 
care  of  all  those  enterprises,  I  think  it  ought  to  do  it  at  the  expense 
of  the  Government  and  not  at  the  expense  of  the  stocldiolders  of 
roads  which  have  been  wisely  planned  and  managed. 

Mr.  Rayburx.  That  is  a  very  good  statement,  and  I  am  glad  to 
hear  you  make  it.     Of  course,  you  have  never  been  a  Member  of 


Congress  when  they  made  application  to  abandon  some  little  jerk- 
^-ater  railroad  that  ought  never  to  have  been  built. 

Mr.  LovETT.  I  have  had  my  troubles,  but  not  of  that  particular 
1-  *    I 

Mr.  Rayburn.  But  here  is  what  has  taken  place  in  this  whole 
situation.  Of  course  there  are  a  lot  of  lines  built  on  hope,  and  it 
has  been  a  vanishing  one  ever  since.  But  they  are  there.  Towns 
have  been  built  up;  ranches  have  been  turned  into  farms.  Out  m 
our  country,  nearly  all  of  west  Texas  has  been  plowed  up,  all  except 
the  rocks.  '  They  nave  built  towns  along  there  instead  of  farms,  and 
somebody  has  built  a  railroad  out  there.  Those  railroads  are  not 
paving.  Some  of  them  are  not;  most  of  them  are  not.  But  a  road 
of  \hat  kind  is  necessary  and  vital  to  the  life  of  that  community. 
It  is  unloaded  here  in  the  last  analysis.  You  never  saw  a  chamber  of 
commerce  in  your  life  that  did  not  want  all  the  railroads  built  that 
ijtarted  in  that  direction.  Then,  when  they  want  to  set  a  rate,  to 
Allow  them  to  live,  thev  come  back  on  the  other  side  just  as  strongly. 
I  have  been  sitting  here  listening,  and  I  do  not  ask  many  questions, 
"because  I  generallv  find  that  somebody  else  will  bring  out  better 
than  I  can  what  I  fiave  in  mind,  if  I  wait.     But  I  am  not  in  favor  of 

Government  ownership.     I  am  not  in  favor  of  the  Government  taking 
•over  these  lines.     But  the  longer  I  sit  on  this  committee,  Judge,  the 

bigger  the  question  looks  to  me.     What  are  we  going  to  do  with  the 

railroads?     I  do  not  know. 

Mr.  LovETT.  Is  not  the  problem  of  the  weak  lines  to  which  you 

refer  largely  solved  by  the  development  of  the  motor  traffic?     They 

are  generally  short  lines.     The  probabilities  are  that  some  of  the 
longer  lines  could  be  divided  among  other  systems.     Some  particular 

portions  of  them  might  be  taken  by  some  of  the  stronger  lines,  if  they 

could  do  it  at  a  fair  price.  -^i    ^i 

I  do  not  sympathize  to  the  extent  that  some  others  do  with  the 
weak  lines.  Most  of  them  really  can  be  cared  for  without  loss  to 
others,  if  they  would  take  a  fair  price;  but  I  do  not  beheve  a  man 
who  has  made  a  bad  railroad  investment  ought  to  be  helped  to  unload 
it  on  a  strong  line  at  an  unfair  price. 

Mr.  Rayburn.  The  large  railroads  are  guilty  themselves  in  a 
great  many  instances.  In  the  last  five  or  six  years  the  country 
around  Lubbock  and  Plainview,  Tex.,  has  developed  considerably. 
They  have  plowed  up  that  rich  land  and  have  planted  it  in  cotton 
and  wheat.  Yet  three  or  four  strong  lines,  if  it  had  not  been  for  that 
provision  in  the  transportation  act,  would  have  been  m  a  dead  race 
to  get  out  there.  Thev  had  applications  here,  every  one  of  them, 
before  the  Interstate  Commerce  Commission  to  go  into  that  territory. 
The  Santa  Fe  was  one  of  them.  If  they  had  all  built  in  there,  unless 
they  had  made  a  Dallas  or  a  Houston  pretty  quick,  they  would  have 
starved.  And  yet  the  strong  lines  wanted  to  do  that  themselves. 
We  had  a  bill  that  passed  the  Senate  to  take  away  from  the  Interstate 
Commerce  Commission  the  power  to  veto  applications  for  new  con- 
struction. The  pressure  is  mighty  strong  from  everybody  who  wants 
to  see  something  doing  in  his  community,  and  if  somebodv  gi^es  them 
the  hint  that  they  might  get  a  railroad  in  there,  they  take  the  bridle 

nff 

Mr.  LovETT.  If  the  strong  lines  build  such  branches,  they  build 
them  as  feeders,  and,  of  course,  if  they  are  not  profitable  of  them- 
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selves,  they  have  to  carry  them.  I  think  that  restriction  on  un- 
necessary building  is  a  wise  thing,  under  the  policy  that  Congress  has 
adopted. 

But  there  are  some  conditions  on  the  Union  Pacific  that  I  may  use 
as  illustrations.  I  do  not  want  to  detain  the  committee  unnecessar- 
ily about  this.  There  are  two  lines  independently  built  on  the  Union 
Pacific  to  serve  particular  mining  developments,  and  along  those 
lines  was  developed  some  agriculture,  some  ranches  and  some  small 
towns,  the  mines  proved  disappointing.  They  were  exhausted  and 
were  abandoned,  and  the  railroads  are  there.  They  have  been  taken 
over  by  creditors  who  would  like  to  get  rid  of  them  and  would  hke 
to  sell  them  to  the  Union  Pacific.  But  they  are  of  no  use  to  us* 
They  would  be  a  burden.  They  are  now  operated  most  economi- 
cally. They  pay  no  attention  to  union  wages  or  other  similar  re- 
quirements. We  were  appealed  to  so  strongly  in  one  instance  bv 
tne  officers  of  the  State  of  Wyoming,  where  one  of  them  is  located, 
that  we  agreed  finally,  but  most  reluctantly,  to  take  over  one  and 
operate  it  for  a  period.  We  actually  lost  $10,000  a  year  in  operating 
it  during  that  time. 

Mr.  Rayburn.  Here  is  what  is  bothering  me:  I  do  not  think  the 
people  of  the  country  can  pay  what  it  is  going  to  cost  under  the  present 
circumstances  to  keep  these  so-called  weak  lines  going.  They  are 
certainly  not  willing  to,  and  I  do  not  believe  they  can.  Because  I 
think  rates  are  like  tariffs.  They  can  get  so  high  that  they  defeat 
themselves,  because  the  traffic  will  not  move.  Therefore,  if  there  is 
not  some  hope  of  these  stronger  lines,  that  liave  not  these  excess 
earnings,  making  the  weak  linos  that  they  are  supposed  to  take  over 
more  nearly  sustaining  by  joining  them  up  with  a  real  system,  I  do 
not  understand  what  we  are  going  to  do  about  it. 

Mr.  Ix)VETT.  I  believe  most  of  them  will  be  taken  over  if  they  can 
be  gotten  at  a  fair  price.  But  I  think  the  strong  lines  will  be  unable 
to  take  tRem  over  as  long  as  the  weak  lines  feel  that  they  are  en- 
couraged by  Congress  to  hold  out  and  that  they  will  get  their  price. 

Mr.  Rayburn.  There  is  one  more  question  I  want  to  ask  you. 
In  view  of  the  decision  in  the  Goose  Creek  case  and  the  general  trend 
of  the  decisions  of  the  courts  for  the  past  several  years,  what  lack  of 
power  is  there  in  Congress  over  the  instrumentalities  of  interstate 
commerce  except  confiscation? 

Mr.  LovETT.  To  confiscate  them? 

Mr.  Rayburn.  No;  except  confiscation.     What  power  does  Con- 
gress lack,  or  what  power  is  there  over  the  instrumentalities  of  inter- 
state commerce  that  Congress  does  not  have,  except  the  power  tO' 
confiscate  ? 

Mr.  LovETT.  And  taking  property  without  due  process  of  law. 

Mr.  Rayburn.  That  is  confiscation. 

Mr.  LovETT.  Well,  I  do  not  know  of  any  power  that  Congress 
lacks  except  that. 

Mr.  Rayburn.  That  is  my  opinion. 

Mr.  Mapes.  I  would  like  to  ask  you  this,  Judge:  As  I  understand 
it,  you  say  there  would  be  a  greater  tendencv  on  the  part  of  the  strong 
lines  to  take  over  the  weak  Imes  if  they  could  get  them  at  a  fair  price. 
With  this  bill  on  the  statute  books,  do  you  think  it  would  be  within- 
the  power  of  the  Interstate  Commerce  Commission,  and  if  so,  would 
it  be  a  legitimate  exercise  of  that  power,  for  the  commission  to  fix. 


rates— manipulate  them,  if  you  want  to  use  that  cxpressiori--Witb  a 
view  of  making  the  owTiers  of  the  weak  lines  metre  willing  to  fax  a  fair 
price  on  their  property? 

Mr.  LovETT,  I  do  not  think  they  wotlld  have  any  such  power. 
That  is  coercion,  compulsion,  appropriation  of  property,  as  a  penalty 
for  not  doing  what  they  want  them  to  do;  and  there  is  no  such  power. 

Mr  Mapes.  What  1  have  in  mind  is  this :  In  the  grouping  system, 
and  perhaps  in  the  general  policy  of  the  country  to  keep  all  the  lines 
running  that  it  is  possible  or  advisable  to  keep  running,  the  commis- 
sion fixes  rates  which  give,  in  the  language  of  the  transportation  act, 
an  unreasonable  return  to  the  lines  that  are  more  favorably  situated 
in  order  that  those  that  are  not  so  favorably  situated  can  live.  What 
would  prevent  the  commission  from  fixmg  rates  that  would  only 
give  the  more  favorably  situated  lines  a  reasonable  return? 

Mr  LovETT.  Under  the  decision  in  the  so-called  divisions  case 
involving  the  New  England  roads  the  Supreme  Court  went  a  good 
long  way  in  holding  tbat  the  commission  has  power  to  take  into 
account  questions  of  that  sort  in  fixing  divisions  between  the  roads. 
But  I  do  not  understand  that  it  has  said  anything  that  ]U?tifaes 
the  commission  in  manipulating  rates  otherwise  than  as  a  division 
between  a  strong  road  and  a  weak  road.  I  think  that  it  has  great 
power  so  far  as  they  are  connecting  lines.  -  -        t 

Mr.  Mapes.  But  if  Congress  repealed  the  grouping  provision  ol 
the  transportation  act,  the  commission  might  fix  rates  m  that  way, 

might  it  not?  ^,  _  ,  ,  ,  _ 

Mr  LovETT.  I  do  not  see  how  its  power  would  be  enhanced  by 
a  repeal  of  that  provision.  In  other  words,  the  commission,  of  course, 
has  only  such  powers  as  Congress  confers  upon  it,  and  Congress 
can  confer  those  powers  subject  to  the  limitations  of  the  fourth  and 
fifth  amendments  as  to  taking  property.  But,  of  course,  in  the 
absence  of  legislation,  the  commission  would  not  have  a  free  hand 
in  fixing  divisions  between  lines.  ,    ,     i       *     •     ^.f 

Mr.  Mapes.  It  takes  the  grouping  provision  of  the  law  to  justily 
the  commission  in  fixing  a  rate  which  will  give  the  lines  which  are 
more  favorably  situated  an  unreasonable  return,  does  it  not? 

Mr.  LovETT.  It  takes  legislation  by  Congress.  I  do  not  know 
that  that  particular  form  is  necessary— the  grouping. 

Mr.  Mapes.  And  if  that  legislation  were  taken  away,  why  would 
not  that  have  a  tendency  to  make  the  weaker  lines  come  m  with 
the  stronger  lines  at  a  more  reasonable  price  ? 

Mr.  LovETT.  I  do  not  know  whether  that  would  have  any  effect 
or  not  on  the  temperament  or  the  hopes  of  the  so-called  weak  lines. 

Mr.  Mapes.  Do  you  think  it  would  be  a  reasonable  exercise  of 
the  power  of  the  commission  ?  i  ,      i    ^  t 

Mr.  LovETT.  I  think  it  would  be  very  unerasonable ;  but  I  am 

not  a  Congressman.  .         ^      ^'^        •    xi.  ^ 

Mr.  Mapes.  Well,  of  course,  the  declaration  of  nolicy  here  is  that 
it  is  a  good  thing  to  have  roads  consohdated.  I  do  not  know  what 
Congress  will  do  m  that  respect.  We  want  to  do  the  reasonable  and 
right  thing,  of  course.  But  there  are  some  people  who  think  that  the 
weak  lines  ought  to  fish  for  themselves. 

Mr.  LovETT.  There  is  a  very  wide  range,  of  course,  m  the  power  of 
Congress  over  railroads.  They  can  adopt  a  policy  that  limits  the 
revenue  of  the  roads  to  a  bare  existence— just  short  of  confiscation; 
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they  can  not  go  below  that — or  they  can  adopt  a  pohcy  that  will 
make  the  roads  very  wealthy  and  give  them  large  returns.  All  that 
is  in  the  discretion  of  Congress  so  long  as  they  do  not  get  to  the  point 
of  confiscation. 

Mr.  Grosser.  Judge,  reverting  for  a  moment  to  the  question  of  the 
power  of  Congress  over  the  States  in  the  matter  of  creating  or  destroy- 
ing corporations  themselves,  many  not  the  distinction  bo  that  the 
Congress  has  the  power  over  the  physical  instrumentftlities  or  means- 
used  in  interstate  commerce,  rather  than  going  so  far  as  to  say  that 
they  will  make  a  corporation  for  the  State  or  not,  as  they  see  fit? 

Mr.  LovETT.  There  is  no  limitation  in  the  Constitution  except  the 
fourth  and  fifth  amendments. 

Mr.  Crosser.  The  State  of  Ohio,  for  example,  as  a  consequence 
of  the  Dartmouth  College  case,  adopted  that  provision  that  is  in 
some  constitutions  to  the  effect  that  they  mav  revoke  the  cliarter 
granted  to  the  corporation  at  any  time.  Of  course,  a  franchise 
granted  to  a  State  corporation  is  not  quite  the  same,  necessarily,  a» 
a  franchise  that  is  exercised  by  a  railroad  in  going  througli*  the 
country. 

Mr.  LovETT.  I  think  practically  all  the  States  have  provisions  of 
that  sort. 

Mr.  Crosser.  Is  it  not  really  a  fiction  to  pretend  that  it  is  any 
longer  a  corporation  of  the  State,  if  the  National  Government  can 
put  laws  on  the  books  of  State  legislatures  ? 

Mr.  Lovett.  I  should  think  it  would  not  be  a  fiction. 

Mr.  Crosser.  If  it  is  going  to  continue  the  corporation  beyond 
the  time  fixed  in  its  own  charter,  or  even  in  the  statutes  ? 

Mr.  Lovett.  I  should  not  think  it  would  be  a  fiction;' because  see 
what  Congress  has  already  done  with  those  corporations. 

Mr.  Crosser.  As  a  matter  of  principle,  however? 

Mr.  Lovett.  I  believe  the  State  that  reserves  the  power  of  repeal 
could  repeal  the  charter  of  a  corporation.  If  it  does  it  because  the  cor- 
poration is  responding  to  this  policy  of  Congress,  that  power  is  not 
so  clear.  But  if  it  does  it  without  reference  to  that  particular  act,. 
I  believe  it  would  have  the  right  to  repeal  the  charter. 

Mr.  Crosser.  That  is  the  next  question  that  I  was  going  to  ask. 
In  Ohio  we  can  revoke  the  charter  of  a  corporation  without  giving 
any  reason  for  it*  simply  arbitrarily. 

Mr.  Lovett.   Yes. 

Mr.  Crosser.  Do  you  think  that  power  would  be  taken  away, 
according  to  our  theorizing  here,  by  this  proposed  legislation? 

Mr.  Lovett.  I  do  not  think  so. 

Mr.  Crosser.  We  could  still  do  that? 

Mr.  Lovett.  I  think  so. 

Mr.  Crosser.  I  think  that  is  the  position  I  would  take. 

Mr.  Phillips.  Judge,  I  would  like  to  have  one  point  cleared  up. 
Suppose  that  we  had  a  railroad  that  had  served  its  purpose;  that  is, 
the  timber  had  been  cut  or  the  mine  had  been  exhausted  •  but  never- 
theless it  could  serve  some  good  purpose  there.  You  would  not  object , 
as  I  understand,  to  making  a  special  case  of  that  railroad,  and  allow- 
ing that  one  road  a  discrimination  in  rates ;  that  is,  allowing  it  to  charge 
more  than  the  prevailing  rates  for  that  district? 

Mr.  Lovett.  I  would  not  object  to  that  at  all.  I  think  in  many 
instances  that  should  be  done. 
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Mr.  Phillips.  Would  that  have  a  tendency  to  help  solve  the  situa- 
tion and  prevent  railroads  from  being  abandoned? 

Mr.  Lovett.  In  many  instances,  yes;  although,  if  a  long  line,  its 
rates  are  liable  to  be  competitive. 

Mr.  Phillips.  I  understand  that. 

Mr.  Lovett.  And  if  it  is  a  short  line,  the  business  is  likely  to  be 
taken  by  the  motor  trucks.  In  other  words,  it  is  an  unfortunate 
situation. 

Mr.  Phillips.  But  there  would  be  no  objection  to  a  particular  rail- 
road in  a  particular  district  being  allowed  to  charge  higher  rates  than 
those  prevailing  in  that  district  ? 

Mr.  Lovett.  No.  I  think  that  wherever  the  conditions  exist 
that  enable  the  road  to  avail  of  an  increase  in  rates,  it  ought  to  be 
allowed ;  because  those  who  want  the  railroad,  and  insist  on  its  being 
maintained,  ought  to  be  willing  to  pay. 

Mr.  Phillips.  Has  that  been  done  in  many  cases,  or  in  any  cases 
at  all? 

Mr.  Lovett.  I  do  not  know. 

Mr.  Lea.  If  a  railroad  company  were  incorporated  under  the 
Federal  law  and  brought  suit  against  one  of  these  weak  companies 
to  condemn  and  acquire  the  property,  what  would  be  the  standard 
of  value? 

Mr.  Lovett.  As  I  understand  the  decisions  of  the  Supreme  Court, 
beginning  with  Smyth  v.  Ames  (169  U.  S.)  and  reaffirmed  in  many 
other  cases,  you  ascertain  the  value  or  determine  the  value  of  a 
railroad  property,  wherever  that  question  arises,  just  as  you  do  the 
value  of  any  other  property;  considering  its  disabilities,  the  pur- 
poses for  which  it  was  created,  its  earnings,  its  expenses,  and  the 
net  result;  taking  into  account  the  great  number  of  circunastances 
affecting  value  which  the  court  enumerates,  and  to  which  it  adds, 
*'and  all  other  facts  and  circumstances  pertinent  to  the  question  in 
the  particular  case,"  or  language  to  that  effect. 

Mr.  Lea.  So  the  standard  of  value  would  be  the  same  as  that 
apphed  to  other  private  property? 

Mr.  Lovett.  Yes ;  considering  the  character  of  the  property. 

Mr.  Lea.  Yes;  but  the  general  principle  involved  would  be  just 
the  same.  It  would  be  a  different  standard  from  the  standard  of 
value  for  rate-making  purposes  fixed  by  the  Interstat  Commerce 
Commission,  would  it  not? 

Mr.  Lovett.  That  is  my  opinion,  and  that  was  the  decision 
recently  of  the  tliree  judges  of  the  district  court  in  California. 

Mr.  Lea.  The  question  as  to  taking  care  of  these  weak  roads  is 
largely  a  question  of  whether  the  stockholders  of  the  weak  roads  or 
the  strong  roads  or  the  public  shall  bear  the  burden  of  it,  is  it  not, 
f  undementally  ? 

Mr.  Lovett.  I  think  that  is  it. 

Mr.  Lea.  And  the  problem  is  to  get  an  equitable  distribution 
and  to  fix  the  burden  oi  that  loss  ? 

Mr.  Lovett.  Yes. 

Mr.  Wyant.  Judge,  we  have  a  railroad  up  in  Alaska  which  is  a 
weak  line.  Have  you  anybody  in  mind  that  might  take  it  over? 
We  are  called  upon  everv  year  to  make  large  appropriations  for  it. 

Mr.  Lovett.  I  think  tne  Government  already  has  it;  has  it  not? 


116 


RAILROAD  CONSOLIDATION 


Mr.  Wyant.  I  was  thinking  that  we  might  induce  some  other 
strong  system  to  take  it  off  our  hands. 

Mr.  LovETT.  I  do  not  know  of  any  at  the  moment. 

Mr.  Wyant.  That  is  the  same  thing  that  troubles  us. 

Mr.  HocH.  I  would  like  to  add  just  one  brief  comment  on  that 
Goose  Creek  case,  because  it  seems  to  me  that  some  of  the  legal 
questions  are  the  same  that  are  involved  here.  In  that  case  Uie 
strong  lines  brought  the  action  to  resist  the  surrender  of  their  excess 
earnings.  It  has  been  suggested  by  Mr.  Huddleston  that  if  an  action 
were  brought  by  a  shipper  who  had  shipped  over  a  strong  line  and 
had  paid  the  rate  fixed  under  the  group  system  there  might  be  a 
different  issue  and  a  different  determination.  I  do  not  recall  whether 
the  court  said  anything  specifically  about  the  shipper,  but  as  I  recall 
the  reasoning  of  the  case  it  would  be  this,  as  applied  to  the  shipper: 
Congress  has  power  not  only  to  require  a  shipper  to  pav  a  rate  which 
will  maintain  the  service  over  the  particular  line  over  which  he  ships 
but  also  has  power  to  require  him  to  pay  a  rate  which  will  help  to 
maintain  transportation  service  as  a  whole  in  this  country.  If  that 
reasoning  is  correct,  it  seems  to  me  there  would  be  no  difference  as 
to  whether  the  case  were  brought  by  a  shipper  or  by  the  strong  line. 

Is  not  that  your  recollection  of  the  basis,  really,  of  the  decision  ? 

Mr.  LovETT.  I  do  not  remember  the  language  of  the  decision  in 
that  particular,  but  I  believe  very  strongly  that  your  statement  is 
correct  as  a  general  proposition  of  law.  Congress  or  its  agency,  the 
commission,  can  ^  the  rate,  and  the  shipper's  remedy  is  against 
Congress  or  in  court.  It  is  against  Congress,  really,  because  it  is  not 
a  question  of  confiscation.     Thev  are  not  taking  his  property. 

Mr.  Huddleston.  Judge,  pard.on  me  for  returning  to  ttis  case  of 
Louisville  &  Nashville  Railroad  Co.  against  Kentucky,  but  I  have 
now  been  able  to  find  the  part  of  the  decision  that  I  wanted  to  read 
to  you,  beginning  on  page  702  : 

It  has  never  been  supposed  that  the  dominant  power  of  Congress  over  inter- 
state commerce  took  from  the  States  the  power  of  lejdslation  with  respect  to  the 
instruments  of  such  commerce,  so  far  as  the  legislation  was  within  its  ordinary 
police  powers.  Nearly  all  of  the  railways  of  the  country  have  been  constructed 
under  btate  authority,  and  it  can  not  be  supposed  that  the  States  intended  to 
Abandon  their  power  over  them  as  soon  as  thev  were  finished.  The  power  to 
construct  them  involves  necessarily  the  power  to  impose  such  regulations  upon 
their  operation  as  a  sound  regard  for  the  interests  of  the  public  may  seem  to 
renoer  OGsiraoie. 

In  the  division  of  authority  with  respect  to  interstate  railways,  Congress  re- 
served to  itself  the  superior  right  to  control  their  commerce  and  forbid  interference 
therewith,  while  to  the  States  remains  the  power  to  create  and  regulate  the  in- 
struments of  such  commerce  so  far  as  necessary  to  the  conservation  of  the  public 
interests.  If  it  be  assumed  that  the  States  have  no  right  to  forbid  the  consolida- 
tion of  competing  hnes  because  the  whole  subject  is  within  the  control  of  Congress 
It  would  necessarily  follow  that  Congress  would  have  the  power  to  authorize 
such  consohdation  in  defiance  of  State  legislation— a  proposition  which  only 
needs  to  be  stated  to  demonstrate  its  unsoundness. 

As  we  have  already  said,  the  power  of  one  railway  corporation  to  purchase  the 
stock  and  franchise  of  another  must  be  conferred  by  express  language  to  that  effect 
in  the  charter,  and  hence,  if  the  charter  of  the  L.  &  N.  Co.  had  been  silent  upon 
tnat  point,  it  will  be  conceded  that  it  would  have  no  power  to  make  the  proposed 
purchase  m  this  case.  As  the  power  to  purchase,  then,  is  derivable  from  the 
btate,  the  btate  may  accompany  it  with  such  limitations  as  it  may  choose  to 
impose. 

It  results,  then,  from  the  argument  of  the  appellant  that  if  there  be  any  inter- 
ference with  interstate  commerce  it  is  in  imposing  limitations  upon  the  exercise 
of  a  right  which  did  not  previously  exist;  and  hence,  if  the  State  permits  such 
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purchase  or  consolidation,  it  is  bound  to  extend  the  authority  to  every  possible 
case  or  expose  itself  to  the  charge  of  interfering  with  commerce.  This  proposi- 
tion  is  obviously  untenable. 

I  was  just  about  to  comment  that  I  read  that  more  for  the  purpose 
of  the  record  than  otherwise.  It  seems  to  be  a  very  clear  decision 
on  the  point,  and  I  am  not  advised  of  any  qualifying  decision.  I 
want  to  ask  you  this  specifically:  Has  this  matter  ever  been  passed 
on  by  the  Supreme  Court?  Has  the  Supreme  Court  ever  held  that 
railroads  may  be  consolidated,  either  under  act  of  Congress  or  other- 
wise, when  such  consolidation  is  not  authorized  by  the  States  which 
chartered  the  consolidated  corporations? 

Mr.  Lovett.  I  do  not  understand  that  that  precise  question  has 
been  passed  on,  because  I  do  not  know  that  Congress  has  ever 
authorized  any  consolidations. 

Mr.  Huddleston.  Except  in  the  transportation  act. 

Mr.  LovETT.  Except  in  the  transportation  act  of  1920;  and  there 
have  been  no  consohdations  under  that  act.  There  have  been  com- 
binations, and  they  have  not  been  Questioned  by  the  States. 

I  may  add,  with  reference  to  the  decision  you  have  just  read, 
that  I  do  not  understand  the  question  of  authorizing  a  corpora- 
tion to  do  what  it  is  prohibited  by  the  States  from  doing— as,  for 
example,  to  consolidate — was  involved  in  that  case  at  all.  Congress 
has  not  taken  any  such  action.  So  far  as  that  point  is  concerned, 
the  question  was  not  involved,  whatever  the  court  said  about  it; 
and,  limited  to  the  questions  involved  in  that  case,  as  I  understand 
it,  it  seems  to  me  that  the  decision  is  perfectly  good  to-day,  and  is 
not  inconsistent  with  any  position  that  I  have  taken  here. 

In  a  word,  as  I  understand,  the  railroad  company  was  contending 
that  because  it  was  engaged  in  interstate  commerce  it  was  beyond 
the  control  of  the  State  with  respect  to  these  matters,  because  the 
action  it  proposed  to  take  was  in  furtherance  of  interstate  commerce; 
and  the  court  decided  that  the  fact  that  it  was  engaged  in  interstate 
commerce  did  not  relieve  it  from  legislation  of  the  State  with  respect 
to  its  corporate  actions  and  corporate  powers. 

Now,  since  that  decision  was  rendered  the  court  has  gone  a  good 
deal  further.  I  have  in  mind,  for  instance,  the  Northern  Securities 
case.  The  principal  defense  there  was  that  the  Northern  Securities 
Co.  was  created  ov  the  State  of  Minnesota,  and  was  merely  exer- 
cising the  powei-s  that  were  conferred  upon  it  by  the  State  of  Minne- 
sota; and  the  Supreme  Court  said  that  State  action  or  State  laws 
could  not  interfere  in  any  way  with  the  power  of  Congress  to  regidate 
interstate  commerce  or  the  instrumentalities  of  interstate  commerce. 
I  am  sure  that  it  would  be  possible  to  collect  many  cases  in  which 
the  court  has  upheld  the  power  of  Congress  under  the  commerce 
clause  to  overturn  laws  and  constitutional  provisions  of  the  States. 

Mr.  Huddleston.  The  particular  point  involved  in  this  L.  &  N. 
case,  as  I  understand  it,  is  that  the  railroad  was  seeking  to  con- 
solidate with  another  railroad  in  violation  of  the  law  of  the  State  of 
Kentucky. 

Mr.  LovETT.  Yes. 

Mr.  Thom.  Without  the  authority  of  Congress. 

Mr.  Huddleston.  And  the  Supreme  Court  held  that  the  pro- 
hibition against  consolidation  was  not  an  encroachment  upon  the 
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right  of  Congress  to  regulate  interstate  commerce,  but  was  a  proper 
exercise  of  the  State's  police  powers? 

Mr.  LovETT.  In  the  absence  of  legislation  by  Congress. 

Mr.  HuDDLESTON.  Well,  it  held  definitely  that  it  was  a  proper 
exercise  of  its  police  powers? 

Mr.  LovETT.  Of  course. 

Mr.  HuDDLESTON.  And  was  not  an  attempt  to  regulate  interstate 
commerce.  Now,  if  such  a  provision,  a  provision  against  consolida- 
tion of  competing  lines,  is  not  an  interference  with  the  congressional 
right  to  regulate  interstate  conmierce,  manifestly  Congress  can  not 
take  any  action  which  would  involve  that  power. 

Mr.  LOVETT.  It  has  been  held,  in  cases  that  fill  the  books,  almost, 
that  State  action  with  respect  to  its  corporations  engaged  in  inter- 
state conmierce,  and  State  action  even  affecting  interstate  conmierce, 
was  not  contrary  to  the  Constitution  in  the  absence  of  lagislation  by 
Congress.  But  whenever  Congress  exercises  the  power,  the  State 
control  falls.  The  State  is  subordinate  to  them,  though  it  retains  its 
power  over  the  corporation  in  other  respects.  But  it  can  not  do 
anything  to  impair  the  action  of  Congress. 

Mr.  BuRTNEss.  Mr.  Chairman,  I  should  like  to  pursue  this  very 
interesting  subject  with  one  or  two  questions.  As  I  recall  the  so- 
called  commerce  clause  of  the  Constitution,  the  power  that  is  given  to 
Congress,  and  which  it  may  exercise  exclusively  if  it  so  desires,  is  that 
of  regulating  commerce  between  the  several  States  and  with  foreign 
countries;  and  I  emphasize  the  word  ''regulate."  Now,  this  is  the 
thought  that  occurs  to  me :  that  in  the  power  of  regulation  you  may 
control  to  the  extent  of  negating,  if  neea  be,  any  powers  that  may  be 
given  by  the  State  by  granting  a  charter  to  a  corporation,  but  it  seems 
to  me  that  involved  m  this  bill  there  is  possibly  an  attempt  on  the  part 
of  Congress  to  enlarge  the  corporate  power  granted  by  a  State  to  a 
corporation;  that  is,  to  enlarge  specifically  the  charter  powers  of  the 
corporation;  and  with  reference  to  those  powers  it  seems  to  me  that 
they  originate  purely  with  the  State.  I  was  wondering  whether  that 
is  not  g6ing  a  good  deal  further  than  the  court  has  gone. 

Mr.  LovETT.  You  give  the  word  ''regulate"  a  construction  that 
is  entirelv  too  narrow. 

Mr.  BuRTNESS.  Possibly. 

Mr.  LovETT.  I  have  argued  at  times  about  the  restrictive  meaning 
of  that  word.  But  I  could  cite  you  to  some  very  eloquent  language 
of  the  Supreme  Court  to  the  effect  that  that  word  means  a  good  deal 
more  than  the  mere  regulation  of  the  business  of  a  corporation;  the 
rates  and  things  like  that. 

Mr.  BuRTNESS.  Oh,  yes. 

Mr.  LovETT.  But  it  regulates  all  the  instnunentalities  of  inter- 
state commerce. 

Mr.  BuRTNESs.  Surely. 

Mr.  LovETT.  It  can  create  corporations.  That  does  not  fall 
within  that  narrow  construction. 

Mr.  BuRTNESS.  There  is  no  question  about  that. 

Mr.  LovETT.  It  can  create  corporations  and  it  can  add  to  the 
existing  agencies  the  corporate  powers  that  it  could  confer  upon  an 
original  corporation.  In  the  case  that  I  have  cited  here,  the  Cen- 
tral Pacific,  it  gave  to  the  Central  Pacific  Railway  Co.,  the  power, 
and  created  it  as  its  agent,  to  build  the  railroad  from  Sacramento  to 


Great  Salt  Lake;  and  as  the  Congress  did  not  deal  with  the  question 
of  taxation  there,  the  court  said  that  that  was  a  Federal  nower.  To 
use  the  exact  language  of  Justice  Bradley  in  that  case.  Congress  en- 
dowed the  State  corporation  with  these  powers  and  utilized  it  as  an 
agent,  as  it  had  a  right  to  do,  and  those  powers  are  not  subject  to 
taxation  by  the  State  without  the  consent  of  Congress. 

Mr.  BuRTNESS.  To  be  specific,  if  I  understand  you  correctly,  you 
feel  that  the  power  to  regulate  on  the  part  of  Congress,  if  Congress 
sees  fit  to  exercise  it,  goes  so  far  as  to  increase  the  charter  powers  of 
A  corporation  created  by  the  State,  so  that  an  act  that  might  be  pei- 
formed  by  that  State  corporation  later,  even  though  ultra  vires  under 
its  State  charter,  would  not  be  held  to  be  ultra  vires  after  Congress 
exercises  the  regulation  ? 

Mr.  LovETT.  I  go  even  further  than  that.  I  say  that  Congress  in 
the  exercise  of  its  powei-s  under  the  CDramerce  clause  can  take  over  all 
of  these  corporations,  and  can  say  that  hereafter  they  shall  not  be 
State  corporations,  but  that  they  shall  be  Federal  corporations,  just 
as  they  did  in  the  case  of  the  banks. 

Mr.  BuRTNESs.  Of  course,  as  a  practical  proposition,  I  think  that 
possibly  even  under  this  bill  we  might  get  away  from  these  theoretical 
objections  by  assuming  that  the  procedure  used  would  be  that  of 
creating,  in  the  case  of  consolidations,  a  new  corporation  rather  than 
giving  to  some  State  corporation  additional  powers  to  those  granted 
by  the  State  charter. 

Mr.  I^VETT.  All  these  State  corporations  were  created  with  the 
knowledge,  or  it  may  be  conclusively  presumed  with  the  knowledge 
of  the  State  and  the  people  that  created  them  that  they  were  going  to 
be  subject  to  Congress  and  to  the  full  exercise  of  all  the  powers  that 
Congress  has  under  the  commerce  clause ;  they  launchea  into  inter- 
state business,  and  they  areengaged  in  it  to-day.  That  subjected  them 
to  the  power  of  Congress;  and  even  if  they  had  not  engaged  in  inter- 
state commerce,  if  they  had  carefully  refrained  from  engaging  in 
interstate  commerce,  my  judgment  is  that  Congress  could  utilize 
them  and  make  them  engage  in  it,  because  they  are  existing  agencies. 

Mr.  BuRTNESS.  I  do  not  think  there  is  any  question  about  their 
utilization,  and  things  of  that  sort;  but  the  tiling  that  bothers  me  is 
the  extension  of  their  powers  by  legislation. 

Just  one  question  and  I  am  throtigh ;  and  that  is  with  reference  to 
these  matters  of  valuation  of  the  weak  lines.  You  have  emphasized 
time  and  again  that  these  weak  lines  might  be  absorbed  by  the  larger 
roads  if  they  would  come  in  on  a  fair  valuation.  But,  after  all,  the 
fact  is  that  many  of  these  weak  lines  on  that  basis  have  no  valuation 
at  all,  I  take  it.  What,  for  instance,  would  be  the  value  of  this  line 
that  your  company  ran  for  three  years  and  lost  $10,000  each  year? 
Has  it  any  value? 

Mr.  LovETT.  It  has  no  value,  but  the  taking  over  of  it  might 
be  justified  at  the  price,  perhaps,  of  the  material  in  it,  as  a  con- 
cession or  as  a  recognition  by  the  railroad  of  a  necessity  for  a  rail- 
road there.  It  has  Been  the  pohcy — I  presume  it  is  the  policy  of  all 
railroad  companies,  but  it  has  certainly  been  the  policy  of  the  Union 
Pacific  for  a  number  of  years  to  tr}'-  to  supply  the  territory  which  it 
serves  with  all  the  railroad  facilities  needed.  We  have  built  many 
branches  that  are  not  of  themselves  profitable.  It  might  be — this 
may  sound  a  little  inconsistent — but  if  this  raili-oad  were  not  already 
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there,  and  there  was  a  reasonable  request  and  a  necessity  for  trans- 
portation down  there,  we  might,  as  the  only  large  line  in  the  locality, 
undertake  to  provide  some  branch  line  there.  But  as  the  railroad  i& 
already  there  we  do  not  feel  obliged  to  have  it  unloaded  on  us. 

Mr.  BuRTNEss.  But  if  these  shorter  lines  are  taken  over  at  their 
fair  value,  then  I  take  it  that  it  would  be  unreasonable  to  fix  rates  for 
the  consolidated  company  or  for  the  acquiring  company  on  a  basis 
that  would  give  the  company  a  fair  return  upon  the  original  cost,, 
or  anything  of  that  sort,  of  the  company  taken  over? 

Mr.  LovETT.  Well,  that  depends  on  what  is  finally  settled  as  the 
law  on  that  subject.  If  it  is  nnally  settled — and  I  cio  not  believe  it 
will  be — that  replacement  value  is  the  sole  test  of  value,  I  think  it  is 
very  likelv  that  we  would  take  over  such  line,  because  it  would  absorb 
some  of  tne  excess  earnings  that  would  be  added  to  our  property.  If, 
however,  its  real  value  is  the  test,  then  it  would  not  be  verv  attractive 
to  us,  though  we  would  probably  take  it  over  at  its  real  value. 

Mr.  Nelson.  Judge,  is  not  the  situation  that  you  have  been  de- 
scribing as  regards  the  relation  between  the  Federal  Government  and 
the  States  exactly  analogous  to  the  relation  between  the  States  and 
municipalities?  That  is,  a  municipality  may  enter  into  a  contract 
with  some  public  service  corporation,  which,  outside  of  the  exercise 
of  the  powers  of  the  State,  is  a  perfectl;y^  valid  contract  and  a  vested 
right,  but  the  State,  in  the  exercise  of  its  police  power,  through  its 
public  service  commission,  can  absolutely  set  that  contract  aside. 
Now,  is  not  that  analogous  to  the  inherent  right  of  the  Federal 
Government  to  regulate  commerce?  The  Federal  Government,  so' 
to  speak,  delegates  it  to  the  State  until  it  is  necessary  for  the  Federal 
Government  to  assert  that  right,  and  then,  instead  of  taking  away  a 
vested  right,  as  in  the  case  of  the  State  and  the  municipality,  it  simply 
asserts  it? 

Mr.  LovETT.  It  is  not  exactly  analogous,  because  the  State  has 
complete  power  over  the  municipaUties.  It  may  abohsh  them  or  do 
whatever  it  chooses  with  them. 

Mr.  Nelson.  But  the  Federal  Government  has  the  power  to  regu- 
late commerce. 

Mr.  LovETT.  The  Federal  Government  has  power  only  over  a 
limited  number  of  subjects.  One  of  those  suDJects  is  interstate 
commerce,  and  that  power  is  unlimited. 

Mr.  Nelson.  As  to  that  one,  it  has  the  same  power. 

Mr.  LovETT.  These  decisions  of  the  Supreme  Court  on  that  par- 
ticular point  have  not  always  been  entirely  consistent,  if  I  may  be 
allowed  to  sav  so.  Many  decisions  have  held  that  that  power  could 
be  exercised  by  the  States  until  exercised  by  Congress,  when  it  was 
superseded.  In  other  cases  they  hold  that  any  State  regulation 
that  amounts  to  regulation  oi  intei-state  commerce  is  invalid. 
But  it  is  clear  that  the  State's  power  over  its  own  corporations  is 
complete  within  the  constitutional  limits  until  Congress  acts  with 
respect  to  interstate  commerce,  and  then  it  supersedes  those  regula- 
tions. 

I  am  really  sorry  that  I  did  not  anticipate  this  discussion,  or  I 
would  have  tried  to  be  better  prepared  with  some  decisions  to  cite. 
I  hope  that  Colonel  Thom  will,  as  I  know  he  can,  satisfy  the  com- 
mittee when  he  comes  to  be  heard. 


Mr.  BuKTNESs.  I  suggest,  Mr.  Chairman,  that  wheii  the  judge 
revises  his  remarks  he  then  be  permitted  to  file  such  references,  with 
brief  comments  thereon,  as  he  desires,  in  order  to  clarify  the  situation. 

The  Chairman.  Surely.  He  can  supplement  his  statement  in  any 
way  he  sees  fit. 

Mr.  Grosser.  One  more  question  along  the  line  that  I  pursued 
l)efore.  Following  your  reasoning  on  the  proposition  that  the 
National  Government  has  the  right  to  add,  so  to  speak,  to  the  life 
^ven  a  corporation  by  the  State,  on  the  theory  that  it  is  essential  to 
interstate  commerce,  you  say  also,  of  course,  that  an  individual 
Authorized  by  a  State  can  be  protected  in  the  same  way  by  the 
National  Government,  or,  rather,  may  have  his  powers  increased. 
What  w^ould  you  say  as  to  this  rather  amusing  illustration :  that  some 
person  should  be  regarded  as  very  important  to  the  successful  opera- 
tion of  a  railroad  system,  because  of  his  ability  and  so  on,  and  yet  he 
had  been  condemned  to  death  by  the  State  for  murder  or  something 
of  that  kind.     You  say  that  you  could  not  kill  him? 

Mr.  LovETT.  Would  that  be  a  regulation  of  interstate  commerce? 

Mr.  Grosser.  That  is  what  brings  up  the  whole  question.  It  is 
rather  an  extreme  illustration,  but  does  not  that  draw  the  distinction  ? 
After  all,  is  it  not  the  instrumentalities  that  govern? 

Mr.  LovETT.  It  all  comes  to  that;  is  it  a  regulation  of  commerce? 

Mr.  Grosser.  Well,  I  would  like  to  get  your  answer  to  that 
question. 

Mr.  Lovett.  I  should  not  think  it  would  be. 

Mr.  Grosser.  He  might  be  much  more  valuable  as  an  operating 
Agency  than  any  corporation  that  could  be  created. 

Mr.  Lovett.  I  think,  if  Congress  should  determine  that  he  was 
-essential  to  interstate  commerce,  and  that  therefore  he  should  not  be 
•executed,  you  might  stir  a  great  question,  if  you  could  imagine 
Congress  taking  action  of  that  sort. 

Mt.  Grosser.  Then  the  police  power  of  the  State  is  a  rather 
questionable  proposition  ? 

Mr.  Lovett.  The  poUce  power  of  a  State  is  subject  to  the  power 
of  Congress  with  respect  to  interstate  commerce.  That  has  been 
settled  by  many  decisions. 

Mr.  Shallenberger.  I  think  that  we  can  understand,  that  the 
railroads  and  the  railroad  attorneys  and  those  who  speak  for  the 
carriers  are  in  favor  of  this  bill  and  in  favor  of  the  general  policy  of 
consolidation.  But  through  the  bill  run  terms  which  indicate  that 
the  public  welfare,  or  the  public  interest,  is  to  be  considered  also. 
The  public  haying  no  representative  here  to  speak  for  it,  what  do 
you  say  to  the  idea  that  States  having  in  their  constitutions  declared 
against  consolidations,  and  many  of  them  having  declared  in  State 
laws  against  consolidations,  that  public  opinion  apparently  so  far 
has  been  against  this  policy?  Are  we  right  in  assuming  that  position 
as  Congressmen,  with  no  other  advice  from  the  public? 

Mr.  Lovett.  I  can  not  answer  as  to  how  a  Congressman  should 
perform  his  duty;  but  I  should  say  that  the  fact  that  these  provisions 
exist  in  constitutions,  many  of  them  very  old,  is  of  no  more  signifi- 
cance than  the  fact  that  up  to  February  28,  1920,  Congress  had 
laws  on  its  books  expressly  prohibiting  what  it  is  now  trying  to 
compel.  So  I  take  it  that  that  act  reflected  public  sentiment;  and 
this  proposed  legislation,  in  this  bill  and  in  the  Senate,  is  designed, 
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so  far  as  I  can  understand,  to  make  effective  and  carry  out  to  a  p'eater 
extent  than  is  now  possible  the  very  purposes  of  the  existing  law. 

Mr.  Shallenberger.  The  point  that  I  wanted  to  ask  your  opinion 
about  was  whether  or  not  the  pressure  for  this  bill  has  come  from 
the  carriers  or  from  the  people?     Whose  interests  are  being  served? 

Mr.  LovETT.  I  think  in  promoting  the  welfare  of  the  carriei"s  you 
are  promoting  a  very  great  public  interest. 

Mr.  Shallenberger.  I  think  Doctor  Duncan  testified  hero,  in 
his  interesting  speech,  that  the  Pennsylvania  Railroad  and  the 
New  York  Central  had  been  consolidatecl  out  of  many  hundreds  of 
separate,  independent  corporations  in  the  process  of  their  evolution. 
Does  not  that  indicate  that  there  is  very  great  freedom  of  action 
now,  under  the  present  law,  and  when  tlie  public  welfare  and  the 
public  interest  warrant  it? 

Mr.  IjOVETT.  I  tried  to  indicate  yesterday  that  under  the  existing 
law  I  do  not  think  there  is  the  freedom  that  is  necessary;  because, 
while  designed  to  bring  about  consolidations,  it  has  been  impossible 
to  effect  them  until  the  conmiission  completes  the  task  that  was 
assigned  to  it. 

Mr.  Shallenberger.  The  bill  declares  as  to  public  policy,  that 
the  principal  idea  is  to  enable  weak  lines  to  b^  ansorbea  bv  strong 
lines.  Do  you  think  that  is  the  real  principle  or  policy  behind  this 
bill?  Is  it  not  rather  to  permit  strong  lines,  if  necessary,  to  be  con- 
solidated into  larger  and  more  concentrated  groups  than  at  present? 
Is  not  that  the  real  purpose  of  the  bill? 

Mr.  Lovett.  As  to  the  purpose  of  the  bill,  the  author  can  speak 
better  than  I  can;  but  I  should  say,  speaking  for  the  railroad  interests 
as  far  as  I  am  aware  of  their  views,  but  specifically  only  for  that  which 
I  represent,  I  beheve  the  purpose  of  the  Dill,  and  of  similar  legislation, 
is  to  strengthen  the  position  of  the  railroads  of  the  country  by 
affording  means  of  combining  the  weak  roads  with  the  strong.  I 
think  that  is  the  primary  purpose  of  the  bill ;  and  also  to  revive  rail- 
road consolidations  which  were  practically  suspended  when  the  anti- 
trust act  was  passed  in  1890;  because  there  are  many  consolidations 
that  ought  to  De  effected,  in  the  pubhc  interest,  that  do  not  involve 
weak  lines.  It  would  be  to  the  interest  of  the  public  to  have  that 
done;  but  it  has  not  been  possible  since  1890  because  it  was  prohibited 
by  the  antitrust  law. 

Mr.  Shallenberger.  Would  the  Van  Sweringen  consolidation  be 
possible  under  this  bill,  though  it  was  refused  under  the  present  law  ? 

Mr..  Lovett.  I  never  read  either  the  application  or  the  opinion  of 
the  commission  in  that  case.     I  really  do  not  know  anything  about  it. 

Mr.  Shallenberger.  I  have  here  a  clipping  taken  from  the  finan- 
cial statement  in  the  Washington  Post  of  this  morning.  In  speaking 
of  railroad  securities,  it  uses  this  language : 

Many  observers  express  preference  for  the  rails,  and  have  given  among  the 
various  reasons  the  facts  that  operating  ratios  are  declining,  that  crop  prospects 
are  excellent,  that  management  of  railroads  is  more  efficient,  that  most  of  the 
railroad  stocks  are  in  the  hands  of  strong  banking  groups,  and,  furthermore, 
that  a  number  of  very  important  railroad  mergers  are  in  prospect. 

Is  that  a  fair  statement?    Are  there  a  lot  of  mergers  of  large^ 
groups  waiting  for  the  passage  of  this  bill  ? 
Mr.  Lovett.  Not  so  far  as  I  know. 
Mr.  Shallenberger.  Not  as  far  as  you  know? 


Lovett.  No. 

Mr.  Shallenberger.  If  that  were  the  fact,  the  passage  of  this 
act  to  facilitate  the  absorption  of  weak  lines,  would  operate  about  as 
the  present  act  does  as  to  rates.  Is  it  not  a  fact  that  our  endeavors 
to  make  these  weak  lines  earn  a  reasonable  return  have  resulted  to 
the  advantage  of  lines  such  as  the  one  of  which  you  are  the  manager; 
that  you  have  received  larger  earnings  than  you  would  otherwise, 
because  of  the  fact  that  the  law  and  the  Interstate  Commerce  Com- 
mission attempted  to  make  these  weaker  lines  pay? 

Mr.  Lovett.  I  do  not  understand  that  to  be  the  situation.  I  da 
not  think  that  the  Union  Pacific  is  receiving,  under  the  existing  laWj^ 
as  much  as  it  is  entitled  to  for  the  transportation  service  that  it 
performs.  I  take  it  that  the  Interstate  Commerce  Commission, 
whatever  the  law  is,  is  not  going  to  make  rates  that  will  ruin  the  rail- 
road interests  of  the  country  simply  to  reach  the  strong  roads.  I 
think,  however,  that  there  are  many  of  the  strong  roads  that  could 
live  under  rates  that  would  ruin  the  majority  of  uie  railroads  of  the 
country.  I  do  not  beheve  that  the  commission  would  ever  make 
such  rates,  because  it  seems  to  me  that  it  would  be  much  like  burning 
down  the  bam  to  kill  a  few  rats.  I  do  not  think  there  would  be 
such  legislation.     I  do  not  think  we  are  menaced  by  that. 

To  go  a  step  further,  I  suppose  it  would  be  possible  to  amend  the 
Constitution  of  the  United  States  so  as  to  confiscate  all  the  railroads 
of  the  country;  and  yet  I  do  not  believe  that  will  ever  be  done. 
I  do  not  believe  the  people  would  be  so  unwise  as  to  do  that.  For 
the  same  reason  I  do  not  believe  the  commission  is  going  to  make 
rates  that  will  ruin  the  railroad  interests  of  the  coimtry  simply 
because  a  few  railroads  are  earning  more  than  some  people  think  they 
should. 

Now,  speaking  for  a  moment  about  the  Union  Pacific,  to  which  you 
have  referred,  it  pays  a  10  per  cent  dividend,  which  makes  it  very  con- 
spicuous; but  much  of  that — about  $16,000,000  of  its  net  earnings 
used  in  paying  dividends ;  practically  almost  one-half  of  its  net  earn- 
ings— comes  n*om  investments  that  were  made  during  Mr.  Harri- 
man's  administration  and  which  have  been  conserved,  if  I  may  say  so, 
since;  and  from  its  railroad  properties,  taking  its  system  as  a  whole, 
its  earnings  are  not,  I  think,  excessive  upon  any  fair  value  of  its 
property. 

Mr.  Shallenberger.  Would  you  admit  that  these  weak  and 
poorly  managed  lines  of  railroad  which  are  attempted  to  be  benefited 
under  the  increased  rates  granted  under  section  15-a  are,  in  a  certain 
sense,  a  weight  or  a  millstone  upon  the  railroad  system  as  a  whole  ? 
In  other  words,  if  all  these  railroad  lines  were  managed  with  the  effi- 
ciency and  the  honesty  and  the  economy  with  which  your  great 
system  has  been  managed,  or  the  C.  B.  &  Q.,  or  the  Santa  Fe,  or 
other  lines  that  have  made,  through  all  these  periods,  reasonable  and 
good  returns  to  their  investors,  do  you  not  think  that  if  we  had  had 
that  sort  of  management  throughout  the  whole  system  we  might  have 
had  a  better  rate  lor  the  public  than  we  are  getting  now? 

Mr.  Lovett.  I  do  not  think  so.  The  weak  lines  have,  so  far  as  I 
know,  been  very  well  managed.  I  do  not  know  of  any  weak  line  that 
has  been  mismanaged. 

Mr.  Shallenberger.  Then  we  will  say  that  the  building  of  them 
was  uneconomical;  is  that  correct? 
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Mr.  LovETT.  The  building  of  them  was  a  mistake  in  many  in- 
stances; or  they  have  served  the  purpose  for  which  they  were  built. 

Mr.  Shallenberger:  The  attempt  that  we  made  through  sec- 
tion 15a  and  the  recapture  clause  has  apparently  failed  to  remedy  this 
situation,  which  I  believe  exists,  whetner  you  will  admit  it  or  not; 
and  now  we  are  attempting  under  this  consolidation  bill,  as  I  under- 
stand  it,  to  reach  it  in  another  way;  to  have  your  strong  lines,  which 
you  say  do  not  pay  an  excessive  return,  absorb  these  other  lines  as  a 
matter  of  duty  or  obligation  to  maintain  an  adequate  transportation 
system.  So  this  bill  is  ostensibly  an  attempt  to  accomplish  the  same 
tning. 

Mr.  LovETT.  Governor,  if  I  may  say  so,  I  think  you  have  misread 
the  pending  bill.  I  think  you  have  not  correctly  understood  it.  I 
do  not  understand  that  the  purpose  of  it  is  anything  except  to  make 
effective  what  was  intended  by  the  former  and  the  existing  law. 

Mr.  Shallenberger.  To  make  something  lawful  that  is  unlawful 
now? 

Mr.  LovETT.  No,  it  is  not  unlawful;  but  to  confer  authority  that 
does  not  otherwise  exist  in  many  of  the  corporations. 

Mr.  Shallenberger.  It  is  unlawful  for  them  to  exercise  that 
authority  at  present. 

Mr.  LovETT.  Well,  in  the  sense  that  it  would  be  ultra  vires.  It 
is  a  debatable  question  whether  it  is  unlawful ;  but  they  have  not  the 
corporate  power.  Now,  the  purpose  of  this  bill  is  to  make  effective 
the  policy  that  was  declared  oy  the  existing  law,  and  to  provide  for 
the  unification  of  railroads  by  other  methods,  and  a  permanent  and 
final  unification,  without  holding  to  the  strict  method  of  consolida- 
tion which  will  not  be  effective  until  the  Interstate  Commerce  Com- 
mission performs  a  task  that  is  well-nigh  impossible.  That  is  the 
whole  substance  and  effect  of  this  bill,  as  I  understand  it. 

Now,  if  I  mav  go  back  a  moment  to  your  statement  about  the  atti- 
tude of  the  railroads  with  reference  to  this  measure,  so  far  as  I  am 
personally  concerned,  and  the  railroads  that  I  represent,  I  do  not 
care  whether  Congress  passes  the  law  or  not. 

Mr.  Shallenberger.  I  gathered  that.  I  think  your  statement 
has  been  very  fair,  and  I  am  not  criticizing  it  at  all.  I  am  just  trying 
to  get  your  point  of  view  in  regard  to  the  matter. 

Mr.  LovETT.  Yes;  I  understand  that.  But  what  I  do  mean  to  say 
is  that  if  it  is  the  policy  of  Congress,  as  heretofore  declared  under  the 
existing  law,  to  oring  about  these  consolidations,  legislation,  to 
the  effect  of  this  bill,  or  the  bill  in  the  Senate,  is  necessary;  otherwise 
the  corporations  are  without  power  to  do  it. 

Mr.  Shallenberger.  Let  me  touch  on  just  one  other  subject, 
and  then  I  shall  be  through.  I  call  your  attention  to  the  fact  that  the 
words  ''economical"  and  ''honest"  do  not  appear  in  the  section 
declaring  the  policy  of  Congress  in  this  bill,  but  that  in  the  present 
act  the  language  is  that  the  administration  of  the  railroads  must  be 
efficient,  honest  and  economical,  and  that  they  must  maintain  an 
adequate  transportation  system.  Now,  the  word  "economical,"  as 
interpreted  by  the  dictionary,  has  a  very  definite  meaning,  and  it  is 
different  from  "efficient."     I  will  not  raise  the  question  of  honesty. 

Mr.  LovETT.  I  hope  you  will,  if  there  is  any  basis  for  it,  so  far  as 
our  property  is  concerned. 


Mr.  Shallenberger.  No;  I  am  not  raising  it;  but  it  might  be 
raised.  But  the  word  "  economical "  implies  fair,  prudent,  provident 
management;  not  wasteful  or  extravagant;  frugal;  saving;  and 
those  things  are  essential  in  order  that  the  public  may  have  the 
lowest  rate  possible  consistent  with  allowing  you  a  fair  return,  which 
you  have  stated,  as  I  understood  it,  you  thought  was  a  fair  statement 
of  the  public's  interest  in  the  railroads. 

I  have  before  me  a  statement  just  published  by  your  railroad  com- 
pany, which  shows  that  this  year  your  company  is  eammg  more  money 
than  it  earned  last  year,  and  that  your  expenditures  for  maintenance 
of  way  and  maintenance  of  equipment  for  March  and  April  are 
practically  a  million  dollars  more  than  they  were  a  year  ago,  and 
not  withstanding  that  additional  reduction  from  your  net  earnings, 
still  you  show  a  very  creditable  and  favorable  increase  in  your  net 
operating  income.  Now,  that  money  is  spent  out  of  your  earnings, 
of  course,  to  keep  up  that  very  wonderful  roadbed  which  you 
have;  and  I  can  see  why  it  would  be  important,  perhaps,  to  the 
railroad  to  make  it  even  more  wonderful  than  it  is,  because  I  know 
that  it  is  the  model  for  the  world.  But  whether  or  not  it  is  economical 
is  another  question;  and  the  rates  which  the  Interstate  Commerce 
Commission,  under  direction  of  Congress,  authorizes  you  to  charge 
the  people  are  to  allow  you  a  fair  net  return  upon  capital  investment. 
Now,  if  you  are  permitted  to  spend  $12,000,000  more  this  year  than 
you  spent  last  year— not  for  the  improvement  or  the  economy  of 
the  railroad  so  far  as  the  public  is  concerned— that  is,  as  I  figure 
it,  5  per  cent  interest  on  $240,000,000,  and  it  becomes  a  very 
serious  question  whether  or  not  the  Interstate  Commerce  Commis- 
sion, under  the  law,  might  permit  it.     Is  not  that  true? 

Mr.  LovETT.  But,  Governor,  did  you  happen  to  notice  m  that 
statement  the  further  statement  that  the  total  expenditures  for 
maintenance  of  way  during  the  year  would  not  exceed  those  of  last 

Mr.  Shallenberger.  I  saw  that;  but  I  am  asking  you  this:  Is  it 
not  true  that  if  you  can  spend  a  million  dollars  you  can  spend  two 
million?  You  are  making  it.  Your  railroad  is  operating  very  suc- 
cessfully and  very  profitably.  The  point  that  I  am  raising  is  that  if 
we  eliminate  this  question  of  economy  we  have  taken  away  from  the 
Interstate  Commerce  Commission  a  very  direct  mandate  that  we  gave 
them  before,  so  far  as  such  operations  as  that  are  concerned. 

Mr.  Lovett.  The  very  circumstance  to  which  you  call  attention, 
this  additional  expenditure,  was  in  the  interest  of  economy,  for  this 
reason:  Last  year,  on  account  of  the  low  earnings  in  the  beginning  of 
the  year,  to  some  extent,  the  managers  of  the  property  did  not  do 
the  work  in  the  spring  and  early  summer,  when  business  was  hght, 
and  on  a  consideration  of  that  situation  it  was  decided  that  they  should 
do  the  work  when  it  could  be  done  most  economically.  We  can  do 
maintenance  on  the  Union  Pacific  in  the  spring  months,  when  the 
business  is  very  light,  and  are  doing  it  this  year,  because  there  are 
not  so  many  trains,  and  the  men  can  work  on  the  track,  whereas  if 
we  wait  until  the  earnings  begin  to  increase,  in  August,  September, 
and  October,  as  we  did  last  year,  the  men,  instead  of  working  on  the 
track,  are  standing  by  more  of  the  time,  watching  the  trains  go  by. 

Now,  in  the  interest  of  economy  we  have  undertaken  this  year  to  do 
our  principal  maintenance  work  in  the  first  half  of  the  year,  and  then 
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shut  down  when  the  business  gets  heavy  on  the  line.  That  is  purely 
in  the  interest  of  economy.  If  anybody  can  suggest  any  wise  economy 
on  the  Union  Pacific,  I  would  be  very  glad  to  have  it. 

Mr.  Shallenberger.  Judge,  I  thoroughly  agree  with  everything 
you  have  said.  I  do  not  dispute  it  at  all.  But  I  am  raising  this 
(question:  As  I  understand  the  Interstate  Commerce  Commission, 
it  is  an  arm  of  Congress,  and  they  consider  very  definitely  what 
we  say.  Now,  I  understood  you  to  say  that  out  of  those  excess 
earnings  which  are  supposed  to  be  regulated,  or  attempted  to  be 
regulated,  under  the  recapture  clause,  railroads  such  as  yours,  for 
exaniple — railroads  with  a  good  big  surplus  earning — might  elect  to 
spend,  more  money  on  their  right  of  way,  improvements,  etc.,  where 
they  would  never  get  it  back,  or  they  might  take  over  one  of  these 
cheap  lines  and  operate  it  with  that  money  that  they  would  otherwise 
have  to  pay  to  the  Interstate  Commerce  Commission  fund.  Does 
not  that  raise  the  question  right  away  whether  or  not,  if  we  remove 
this  question  of  economy  do  you  hold  that  you  have  a  right  to 
spend  an  unlimited  amount,  under  the  law  at  present,  for  betterments 
or  maintenance  or  the  absorption  of  one  of  these  other  roads? 

Mr.  LovETT.  Not  at  all.     I  also  stated.  Governor,  in  the  statement 
to  which  you  refer  that  the  commission  had  been  given  by  Congress 
very  complete  and  ample  power  with  respect  to  the  supervision  of 
these  expenditures  in  connection  with  the  recapture  clause.     Now,  the 
commission,  before  it  determines  as  to  the  excess  earnings  of  any 
railroad,  will  scan  very  closely  all  of  the  expenditures  for  maintenance, 
which  are  reported  to  the  commission  unaer  oath,  on  the  forms  that 
they  prescribe,  and  which  they  can  verify  upon  examination   of  the 
books,  and  if  they  find  that  those  expenditures  have  been  excessive 
or  have  been  unreasonable  in  any  way,  they  will  charge  them  back. 
They  have  that  power.     They  exercised  it,  I  think,  in  a  number  of 
instances  under  the  act  that  gave  them  the  right  to  determine  the  net 
earnings  dming  the  guaranty  period  of  six  months  following  the  war. 
Now,  if  the  expenditures  are  needed  on  a  railroad  that  has  tha 
money;  if  it  is  necessary  to  spend  that  money  in  the  interest  of  safety 
or  of  greater  efficiency,  and  the  manager  has  it,  he  will  spend  it,  taking- 
his  chances  on  the  commission  chargingit  back  to  him,  and  fight  that 
Question  out  before  the  commission.     But  it  is  either  that  or  to  say 
that  the  commission  shall  determine  in  advance  what  shall  be  spent  for 
maintenance.     If  we  were  not  interested  in  our  road,  we  would  be 
quite  willing  for  the  commission  to  assume  that  responsibihty.     I 
fancy  no  commission  would  like  to  undertake  it.     I  think  it  would  be 
verv  dangerous  to  try  to  determine,  in  Washington,  how  much  ought 
to  be  spent  on  some  other  railroad  that  is  far  away,  as  against  the 
judgment  of  experienced  railroad  men.     They  can,  after  the  expend- 
itures are  made,  say  whether  or  not  they  shall  be  deducted  from  net 
earnings  or  charged  back. 

Mr.  Shallenberger.  Has  the  Interstate  Commerce  Conmiission 
practiced  any  general  charging  back  or  refusing  to  accept  the  returns 
of  the  railroads? 

Mr.  LovETT.  I  think  they  did  so  in  some  instances  under  the 
guaranty  clause  that  existed  for  six  months,  but  I  would  not  like  to 
speak  definitely  about  that. 

Mr.  Shallenberger.  The  reason  I  ask  that  is  that  I  understood 
one  of  the  commissioners  here  to  say  that  they  had  not  been  able  to 


inform  themselves  sufficiently  to  exercise  that  right,  ^^^.^^^^y  .^^^.^f' 
I  understood  one  of  the  commissioners  to  say,  m  connection  with  this 
Hoch-Smith  resolution  when  the  point  was  raised,  \^^^  .^^  ,^^^^^^ 
railroads  were  doing  this  th  ng  that  I  pointed  out— I  listended  very 
attent^^^^^^^^  a  note  o!  it-that  he  thought,  as  you  said,  that 

?he  commLion  could  not  take  the  time,  etc.   to  g^^nto  <.^^^^^^ ^^^ 
ments;  in  other  words,  that  they  accepted  the  railroad  reports 

Mr   LovETT.   I  do  not  know  what  the  commission  has  done  ac- 
tually; but  I  know  they  have  the  power  under  the  law  with  respect 
to  t¥e' guaranty  periodf  and  they  also  have  the  power  jHider  t^^^^^^ 
capture  clause.     To  what  extent  they  have  exercised  that  power  I 

^"rhe  (^AmM^N^We  are  verv  much  obliged  to  you  indeed.  Judge. 
The   commTttee   stands    adjourned   until    10   o'clock   to-morrow 
morning. 

NoTF  —At  the  conclusion  of  mv  testimony  the  chairman  and  several  members 
of  the  committee  remie^ted  that  1  add  to  the  record  of  my  testimony  references 
?o  c^es  S^he  SupT^^^^  which  I  regarded  as  supporting  the  views  I  had 

exp^ssed  resp^^^^  powers  of  Congress,  and  I  accordingly  append  the 

following:  ^jij      g^j^te  corporations  and  endow  them  with 

corDomte  power^tn  a  to  those  granted  by  the  State  is  shown  by  Cahforma 

coroorate  powers  in  au  /^o?  U   S   1)      That  case  concerned  the  right  of  the 

St^TtotKclL^  to  a  State  corporation.     The  Central 

Pacific  Railroad  C^^^^  been  organized  under  the  laws  of  California 

to  constrSctTnd^^^^^  a  railroad  from  Sacramento  to  the  e^^te^"  gtat  IsQ) 
♦Ho  «if«fp  Thereafter  bv  the  first  of  the  Pacific  Railroad  acts  (12  btats  4»y; 
Con^esl'-autho^^^^^^^  of  a  line  of  railroad  from  ^  he  Misso^^^^ 

RkP?^ to  the  Pacific  Ocean,  and  bv  section  9  thereof  provided  that  The  Central 
P^cffic  Rluroad  Com^an^  of  California,  a  corporation  existing  under  the  laws 
racinc  i^yroau  ^^^^    J  herebv  authorized  to  construct  a  railroad  and 

teleXIn  ne  /rom  th^^  San  Francisco   or  the  navigable 

waS  of  the  Sacramento  River,  to  the  eastern  boundary  of  Calrforma    upon 

rratS.e«?oSueMSar'a^|^^ 

with  thP  Union  Pacific  Railroad.  The  Supreme  Court  said  (127  U.  t>.  at  page  6y) . 
"Tt  ran  not  at  the  present  day  be  doubted  that  Congress,  under  the  power  to 
re^ulatT  commerce  amonTthe  Lveral  States,  as  well  as  to  provide  for  postal 
SmodaTi^nsTnd  military  exigencies,  had  authority  to  pa^^^^^^^ 
T^nwpr  to  construct  or  to  authorize  individuals  or  corporations  to  consiruci,, 
Sat":nal\rgh"wa7s"U'bridges  from  State  to  Stafj  is,essenUal  to  be  compete 
rontrolandreeulation  of  interstate  commerce.  *  *  *  Of  course,  tne  auinoniy 
of  Coneres^^^^^^  Territories  of  the  United  States,  and  its  power  to  grant 

?rancwLs  exercisable  therein,  are,  and  ever  have  been,  undoubted.  But  the 
wfder  power  waJv^^^^^^  exercised,  and  much  to  the  general  satisfaction  in  the 

Treatio^n  of  tl^e  Vast^ystem  of  railroads  connecting  the  East  with  the  Pacific 
travershie  States  as  well  as  Territories,  and  employing  the  agency  of  State  as 
wPirirFedeVal  corporations.''     The  opinion  in  United  States  t;.  Stanford  (161 
U    S    at   D    433r  com^^^^^  on   California  v.   Pacific   Raib-oad   Co.,    said: 

-The  relations  betWeenthI  California  corporation  and  the  State  were  of  no  con- 
cern trthrNatS  Government  at  the  time  the  purpose  was  formed  to  estabhsh 
a  Seat  hiKhwaVacross  the  continent  for  governmental  and  pubhc  use.  ^Congress 
chos^this  existing  artificial  being  as  an  instrumentality  to  accomplish  national 
^ndf  ar^d  the  relations  between  the  United  States  and  that  corporation  ought  to 
b^  dVermined  bv  t^^^^^  which  established  those  relations/'     In  Oregon 

Ltt'Li"e".'sk6ttU'^^         U.  S.  at  p..  494)  it  was  said :'C^^^^^^^ 
conferred  UDon  railway  companies,  existing  under  Territorial  or  State  'aw^,  auui 
ttonalcorpXte  franchises,  rights,  and  privileges  and  its  right  to  do  so  can  not  be 

^"X';o^rr':e%Ti!rcon&?o"n*aeS-complete  power  in  the  regula- 
tion of  inte?s"S^  commerce,  limited  only  by  other  provisions  of  the  Constitution 
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^o!    iqP  I'  Chief  Justice  Marshall,  in  Gibbons  v.  Ogden  (d  Wheat.).  64id  at 
K?^    J96  referring  to  the  power  to  regulate  interstate  commerce:  -This  power 

^^l^ll  ^^^'t  ^^^a""^  J"  ^r?"^^^'  is  complete  in  itself,  may  be  exercised  to  its 
utmost  extent  and  acknowledges  no  limitations  other  than  are  prescribed  in  the 
Constitution."  Again,  in  Brown  ..  Maryland  (12  Wheat.),  Chief  Justice  Mar- 
shall, considering  the  extent  of  the  power  to  regulate  commerce,  said  at  page  446- 
This  question  was  considered  in  the  case  of  Gibbons  v.  Ogden  (9  Wheat  1)  in 
which  it  was  declared  to  be  complete  in  itself  and  to  acknowledge  no  limitations 
thP^'nhwl  *'^  Pf?scnbed  by  the  Constitution.  The  power  is  ?oextenshe  wU^^^ 
1  litVo^  K  \'"'  ^I^^c^it  acts  and  can  not  be  stopped  at  the  external  boundary  of 
a  btate,  but  must  enter  its  interior."  ^ 

3.  The  power  to  regulate  interstate  commerce  extends  not  merely  to  the 
commerce  itself  but  to  all  the  agencies  and  instrumentalities  employed  in  or 

Fp^rTpn  «  v^^  '?  '"^^  /^,^T'?r^a^-  ^^'  ^'''^''^  ^'^^^  ^^'^'  ^^  Gloucester 
^^TFY  Vp-  "■  Pennsylvania  (114  U.  S.  at  p.  204):  "The  power  also  embraces 
withm  Its  control  all  the  instrumentalities*^  by  which  t^rcommerce  may  l2 
carried  on  and  the  means  by  which  it  may  be  aided  and  encouraged.  The  sub- 
jects therefore  upon  which  the  power  may  be  exerted  are  of  infinite  variety  " 
And  m  Wilson  v.  New  (the  Adamson  Act  case,  243  U.  S.).  Chief  Justice  Whifp 
said  at  page  349:  ''  That  the  power  to  regulate  also  extends  to  nmnyphaLes  of  the 
business  of  carriage  and  embraces  the  right  to  control  the  contract  power  of  a 
carrier  in  so  far  as  the  public  interest  requires  such  limitation  has  also  been 
manifested  by  repeated  acts  of  legislation  as  to  bills  of  lading,  tariffs,  and  many 
other  things  too  numerous  to  mention.  Equally  certain  is  it  that  the  power 
has  been  exercised  so  as  to  deal  not  only  with  the  carrier,  but  with  its  servants 
and  to  regulate  the  relation  of  such  servants  not  only  with  their  employers  but 
between  themselves.     Illustrations  of  the  latter  are  afforded  by  the  hours  of 

??nTff^  ^,\  ^^^^^  *?]Pli?';?^o*'^*'  ^"^  ^^®  employers'  liability  act."  See  also 
United  States  v.  Ferger  (250  U.  S.  at  p.  203). 

4.  In  the  exercise  of  its  power  to  regulate  interstate  commerce  Congress  is 
free  to  choose  such  methods  and  select  such  agencies  as  it  deems  best  adapted 
to  the  purpose.  This  is  illustrated  by  the  cases  above  cited  concerning  Federal 
grants  of  power  and  authority  to  State  corporations.  The  foUowing  references 
state  the  proposition  in  its  broadest  aspect:  Chief  Justice  Marshall  in  M'CuUoch 
V.  Maryland  (4  Wheat,  at  p.  421)  said:  "We  think  the  sound  construction  of  the 
Constitution  must  allow  to  the  National  Legislature  that  discretion,  with  respect 
to  the  n?fans  by  which  the  powers  it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high  duties  assigned  to  it  in  the  manner 
most  beneficial  to  the  people      Let  the  end  be  legitimate,  let  it  be  within  the  scope 

A  ^  y^f "^u^'J**^^'  ^1^.  *"  ^^^^^  "^^^^^  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited,  but  consist  with  the  letter  and 
spirit  of  the  Constitution,  are  constitutional."  See  also  Interstate  Commerce 
Commission  v.  Brimson  (154  U.  S.  447,  472);  Ruddy  v.  Rossi  (248  U.  S.  104, 

5.  The  power  to  regulate  interstate  commerce  is  paramount  to  any  power 
possessed  by  the  States  and  any  State  interference  is  invalid  whether  by  legis- 
lative  act  municipal  ordinance,  executive  order,  or  constitutional  pr6yision. 
It  was  said  m  the  Minnesota  Rate  Case  (230  U.  S.  at  p.  399):  "This  reservation 
(as  to  internal  commerce)  to  the  States  manifestly  is  only  of  that  authority  which 
IS  consistent  with  and  not  opposed  to  the  grant  to  Congress.  There  is  no  room 
in  our  scheme  of  government  for  the  assertion  of  State  power  in  hostility  to 
the  authorized  exercise  of  Federal  power.  The  authority  of  Congress  extends 
to  every  part  of  interstate  commerce  and  to  every  instrumentality  or  agency  by 
which  It  IS  carried  on;  and  the  full  control  by  Congress  of  the  subjects  committed 
to  Its  regulation  is  not  to  be  denied  or  thwarted  by  the  commingling  of  interstate 
and  intrastate  operations.  This  is  not  to  say  that  the  Nation  may  deal  with  the 
internal  concerns  of  the  State  as  such,  but  that  the  execution  by  Congress  of 
its  constitutional  power  to  regulate  interstate  commerce  is  not  limited  by  the 
lact  that  intrastate  transactions  may  have  become  so  interwoven  therewith  that 
the  etfective  government  of  the  former  incidentally  controls  the  latter  This 
conclusion  necessarily  results  from  the  supremacy  of  the  national  power  witliin 
its  appointed  sphere. " 

In  Wisconsin  Railroad  Commission  v.  C,  B.  &  Q.  R.  R.  Co.  (257  U.  S.),  Chief 
Justice  Taft  said  at  page  590:  "Congress  as  the  dominant  controller  of  inter- 
state commerce  may,  therefore,  restrain  undue  limitation  of  the  earning  power 
of  the  interstate  commerce  system  in  doing  State  work.  The  affirmative  power  of 
^.^ongress   in   developing  interstate  commerce   agencies  is   clear.     *     *     *     In 


such  development  it  can  impose  any  reasonable  condition  on  a  State  s  use  of 
interstate   carriers  for  intrastate  commerce  it  deems   necessary   or  desirable. 
This  is  because  of  the  supremacy  of  the  national  power  in  this  field."    In  Leisy  v. 
Hardin  (135  U.  S.  at  p.  108),  it  was  said:  "  And  while,  by  virtue  of  its  jurisdiction 
over  persons  and  property  within  its  limits,  a  State  may  provide  for  the  security 
of  the  lives,  limbs,  health,  and  comfort  of  persons  and  the  protection  of  property 
so  situated,  vet  a  subject  matter  which  has  been  confided  exclusively  to  Congress 
by  the  Constitution  is  not  within  the  jurisdiction  of  the  police  power  of  the 
State,   unless  placed  there  by  congressional   action."     In  Oregon- Washington 
Railroad  &   Navigation   Co.   v.   Washington,   decided   March   1,   1926,  not  yet 
reported,  an  embargo  of  the  director  of  agriculture  of  the  State  of  Washington, 
acting  under  the  authority  of  a  State  statute,  against  the  transportation  into- 
Washington  of  alfalfa  hay  from  certain  sections  of  other  States  believed  to  be 
infected  with  alfalfa  weevil,  was  held  invalid  on  the  ground  that  the  Federal 
Secretary  of  Agriculture  is  invested  by  Federal  statute  with  power  as  to  quaran- 
tine in  interstate  commerce  and  that  Congress  has,  therefore,  assumed  control 
of  the  whole  subject  matter.     Chief  Justice  Taft  said:  "In  the  relation  of  the 
States  to  the  regulation  of  interstate  commerce  by  Congress  there  are  two  fields. 
There  is  one  in  which  the  State  can  not  interfere  at  all,  even  in  the  silence  of 
Congress.     In  the  other,  and  this  is  the  one  in  which  the  legitimate  exercise  of 
the  State's  police  power  brings  it  into  contact  with  interstate  commerce  so  as  to 
affect  that  commerce,  the  State  may  exercise  its  police  power  until  Congress 
has  by  affirmative  legislation  occupied  the  field  by  regulating  interstate  commerce 
and  so  necessarily  has  excluded  State  action." 

In  Colorado  ik  U.  S.,  decided  May  3,  1926,  and  not  yet  reported,  the  State 
complained  of  an  order  of  the  Interstate  Commerce  Commission  authorizing  the 
abandonment  of  a  branch  line  of  the  Colorado  &  Southern,  a  corporation  of  that 
State,  arguing  that  the  charter  of  that  corporation  was  a  contract  with  the  State 
by  which  the  company  assumed  the  obligation  of  providing  intrastate  service, 
that  the  extent  and  character  of  the  intrastate  service  was  the  subject  of  regula- 
tion by  the  State  and  that  the  Interstate  Commerce  Commission  could  not 
relieve  the  corporation  of  its  primary  duty  to  furnish  intrastate  service.  This 
argument  was  rejected  by  the  Supreme  Co\irt,  which  held  that  the  performance 
of  unprofitable  intrastate  transportation  service  might  deplete  the  resources  of 
the  corporation  to  the  prejudice  of  interstate  commerce  and  that  Congress  has 
the  power  to  control  intrastate  commerce  as  a  necessary  incident  of  freeing 
interstate  commerce  from  unnecessary  burdens,  obstructions,  or  unjust  dis- 
crimination. The  court  said:  "Because  the  same  instrumentalities  serve  both, 
Congress  has  power  to  assume  not  only  some  control  but  paramount  control  in 
80  far  as  interstate  commerce  is  involved.  It  may  determine  to  what  extent  and 
in  what  manner  intrastate  service  must  be  subordinated  in  order  that  the  inter- 
state service  may  be  adequately  rendered."  See  also  the  recent  decisions  holding 
invalid  as  a  burden  upon  interstate  commerce  the  State  laws  permitting  suits 
against  foreign  railroad  corporations  not  owning  or  operating  railroads  within 
the  State  by  plaintiffs  not  residing  therein  upon  causes  of  action  arising  else- 
where. (Davis,  Director  General  v.  Farmers  Cooperative  Equity  Co.,  262  U.  S. 
312;  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Wells,  265  U.  S.  101.)  A  provision 
in  the  constitution  of  a  State  which  conflicts  with  the  Federal  Constitution  is 
invalid  equally  with  an  act  of  the  legislature  of  the  State  so  conflicting.  (R.  R. 
Co.  V.  McClure,  10  Wall,  at  p.  515;  White  v.  Hart,  13  Wall,  at  p.  652;  Cooley's 
Constitutional  Limitations,  7th  Ed.,  at  p.  62.) 

6.  A  railroad  is  private  property.     (I.  C.  C.  v.  Chicago  Great  Western,   209 
U.  S.  at  p.  118;  Northern  Pacific  Ry.  v.  North  Dakota,  236  U.  S. 


Northern  Ry.  v.  Minnesota,  238  U.  S.  at  p.  346.) 


at  p.  595;  Great 

R.    S.    LOVETT. 


(Thereupon,  at    12.30   o'clock  p.   m.,  the  committee   adjourned 
until  to-morrow,  Thursday,  May  27,  1926,  at  10  o'clock  a.  m.) 
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House  of  Representatives, 
CoMMirrEE  ON  Interstate  and  Fok-gn^Commerce,  ^^^ 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 

^' ThrcSli^RrA?"lhe  committee  wUl  please  come  to  order.     Com- 
missioner  Hall. 

STATEMEKT  OF  HEUET  C.  HAII.  COMMISSIONEE.  IKTEESTATE 

COMMEECE  COMMISSIOH 

Mr.  Hall.  Mr.  Chairman  and  gentlemen  of  the  committee  for 
thfrecord  I  should  perhaps  state  tlat  I  am  a  member  of  the  Inter- 
state Commerce  Commission  and  have  been  smce  1914. 

Some  weeks  ago  the  commission  received  ^^'''ll^ ^-^^-l};:^: 
known  as  the  Parker  bill,  to  promote  the  "'I'fi^^tf  ^°^  ^^^l^'^y^^t 
gaged  in  interstate  commerce  and  for  o*er  purposes,  with  the  re^u^^^ 
from  the  chairman  of  the  committee  for  the  views  of  the  commission 

"''Xhot" vi^ews  were  put  into  the  form  of  a  report  addressed  to  the 
chSman  under  date  of  Mav  11.  They  were  formulatec^^by  our  kgis- 
lative  committee,  of  which  former  Congressman  Esch  is  the  chairman, 
but  they  were  submitted  to  the  commission  in  conference  The  views 
therefore  as  embodied  in  that  report,  having  received  the  approval  ol 
the  com^ssfon,  represent  the  views  of  the  entire  commission  and  not 

merely  of  the  legislative  committee.  rhuirman   if  I 

Perhaps  it  would  be  appropriate  at  this  tune,  Mr.  Chairman,  a  i 
should  present  those  views  as  thus  formulated. 

The  Chairman.  Was  the  report  unanimous  ( 

Mr.  Hall.  Unanimous;  yes,  sir. 

The  Chairman.  That  report  was  circulated.  ,  j 

Mr  Hall.  That  has  been  circulated,  Mr.  Chairman,  but  as  i 
underetand  it  it  is  not  in  the  record  of  this  proceeding.  I  said 
"unantoous?  I  hink  that  Mr.  Commissioner  Campbell  w^  m  the 
WestT  the  time  of  this  conference,  but  it  reachecf  his  office  and 
there  has  been  no  expression  of  a  different  view  f rom  hun. 

Mr.  Huddleston.  May  I  suggest,  as  the  committee  has  had  that 
for  10  days  already,  would  it  notT>e  ]ust  as  well,  instead  of  rereading 
it  now,  to  devote  the  time  to  a  further  discussion  of  the  bill  i 

The  Chairman.  I  think  that  we  can  insert  that  in  the  record  and 
save  your  reading  it,  because  that  report  was  distributed  to  the 
committee  and  every  member  of  the  comnuttee  has  a  copy  ol  it. 
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Mr.  Hall.  Very  well.     Then  this  report  signed  br  John  J  Esrh 
SLee  '3k*'"?  committee  addressedlo  the^chaiiZn  of  this  com^ 
The'c^AmMA^r°S^*'  "^  ^*^  "'i'  here  offered  for  the  record 

the^vie^S'rthrcommiss'r^'  ""'  "'"  '^  P""*^  '"^  *•>«  ^'^  - 
(The  report  referred  to  is  as  follows:) 

Hon.  James  S.  Parker,  ^^^  ^1»  1926. 

Chairman  Committee  on  Interstate  and  Foreign  Commerce, 
M^  T\.^^T.  Tijr^   r^  r^  ^^^^^  of  Representatives. 

chairman  of  the  Senate  Committee  on  InteJa^^^^  *°  *-^^ 

amendment  to  section  5  transmitted  therewith      TW^?'    "^  '"  "  proposed 

ol  i.SidS'.'"  ■»'»°"»°  "»»  ""  P"«»<  d«t,  of  MopUn,  .  ,»„p|.,.p|„ 

ertls^hftt  ^Pf,^«,*h«,  door  to  all  consolidations  or  unifications  of  railroad  prop- 
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holders  of  voting  securities  consented  thereto,  notify  such  carrier  in  writing  that 
he  does  not  assent,  and  further  provides  that  any  such  holder  who  does  not  so 
notify  the  carrier  within  that  time  shall  be  held  to  have  consented  to  the  order. 
This  does  not  adequately  provide  for  the  case  of  a  holder  who  is  legally  incapaci- 
tated from  acting  for  himself  and  has  no  legal  representatives.  The  courts  would 
doubtless  hold  that  such  a  holder  can  not  effectually  consent,  or  refuse  assent, 
or  notifv  the  carrier  within  the  time  limited.  We  suggest  a  provision  to  the 
€flFect  that  such  legally  incapacitated  holder  may  give  the  notice  within  90  days 
after  removal  of  his  incapacity  by  the  appointment  of  a  legal  representative  or 
otherwise  and  therebv  become  entitled  to  the  relief  provided  for  nonassenting 
holders.  This  suggestion  is  drawn  from  a  statute  of  Massachusetts  providing 
for  the  consolidation  of  the  Boston  Elevated  and  West  End  Street  Railway 
Companies,  extract  from  which  is  attached.  Exhibit  A. 

This  statute  also  provides  that  for  the  purposes  of  valuation,  purchase  or 
condemnation  of  nonassenting  shares  the  value  of  the  shares  shall  neither  be 
increased  nor  diminished  bv  reason  of  the  provisions  of  the  act  or  by  the  con- 
solidation therein  provided*  for.  It  may  fairly  be  said  that  the  securities  of  a 
nonassenting  holder  should  not  be  enhanced  or  depreciated  in  value  by  reason  of 
a  consolidation  to  which  he  objects,  but  since  valuation  is  a  judicial,  and  not  a 
legislative,  function  it  may  be  that  neither  court  nor  appraiser  could  be  bound 
by  such  a  statutory  provision.  .       ,  ^        .     •  4. 

In  section  213  the  mode  of  exercise  of  the  right  of  eminent  domain  in  respect 
of  such  securities,  or  of  property  other  than  securities  held  or  enjoyed  without 
power  of  assignment  or  transfer,  is  prescribed.  In  paragraphs  (1)  and  (3)  of 
that  section  the  corporation  is  authorized  to  petition  the  court  designated  for 
appointment  of  the  Interstate  Commerce  Commission  as  a  board  of  appriasers, 
but  is  not  in  terms  authorized  to  petition  for  condemnation  of  the  securities  or 
other  property.  In  subdivision  (4)  it  is  made  the  duty  of  the  commission  or  a 
division  thereof"  upon  anv  such  appointment  to  act  as  a  board  of  appraisers. 
It  would  seem  that  the  words  ''or  a  division  thereof"  should  also  appear  in  para- 
graphs (1)  and  (3)  if  they  are  to  be  retained  in  paragraph  (4).  Paragraph  (4) 
further  provides  that  while  acting  as  a  board  of  appraisers  the  commission  shall 
have  the  powers  and  duties  of  a  master  in  chancery.  If  this  provision  is  to  be  re- 
tained, the  words  "or  division"  might  well  follow  the  word  "commission. 

These  provisions  raise  the  question  whether  the  legislative  intent  is  that  the 
individuals  constituting  for  the  time  being  the  commission  or  division  thereof 
are  themselves  to  perform  all  the  duties  of  the  board  of  appraisers  and  exercise 
all  the  functions  of  a  master  in  chancery,  or  whether  all  the  provisions  of  litle  1, 
being  the  existing  interstate  commerce  act,  apply  and  the  commission  or  division 
may  perform  its  duties  under  this  section  213  by  and  with  the  aid  of  its  organized 
forces  of  examiners,  engineers,  accountants,  and  analysts,  especially  those  at- 
tached to  our  bureau  of  valuation  and  bureau  of  finance,  to  the  extent  that  those 
forces  are  utilized  in  performance  of  our  other  duties  under  the  interstate  com- 
merce act.  It  is  hardly  necessary  to  say  that  performance  by  the  persons  con- 
stituting the  commission  or  a  division  thereof  of  all  the  duties  which  would  fall 
to  such  a  board  of  appraisers  would  constitute  such  an  addition  to  their  duties 
under  existing  law  as  to  be  practically  impossible  of  fulfillment.  We  suggest 
express  incorporation  bv  reference  of  the  provisions  of  Title  I,  the  substitution 
of  the  designation  "commissioners"  for  that  of  board  of  appraisers,  and  the 
elimination  of  the  provision  that  they  shall  serve  as  a  master  in  chancery. 

Further  reason  for  this  elimination  is  to  be  found  in  the  query  which  we  now 
raise  as  to  the  provision  of  this  bill  that  condemnation  shall  be  by  a  suit  in  equity. 
Without  assuming  in  this  report  to  express  an  opinion  on  a  matter  of  law  it  is 
not  inappropriate  to  refer  to  the  prevailing  view  that  proceedings  in  condemnation 
are  proceedings  at  law  rather  than  in  equity,  usually  governed  by  statute,  or  at 
least  special  proceedings  in  which  the  right  to  trial  by  jury  is  not  disregarded. 
The  Supreme  Court  has  expressed  the  view  that  condemnation  proceedings  are 
proceeding  at  law  and  not  in  equitv,  a  doctrine  which  has  been  repeatedly  ad- 
hered to  by  other  Federal  courts,  and  it  may  be  that  the  Supreme  Court  would 
not  be  controlled  in  its  view  of  such  a  proceeding  by  what  is  here  enacted.  Omis- 
sion of  the  words  "in  equity"  in  line  13  of  paragraph  (4)  and  lines  2  and  J  of 
paragraph  (5)  would  thus  seem  to  us  desirable  and  omission  of  the  word  other 
in  lines  4  and  8  before  the  words  "suits  in  equity."  It  will  be  observed  that  m 
Exhibit  A  provision  is  made  for  trial  by  jury  if  claimed.  Sunilar  provision  is 
made  in  section  17  of  a  Massachusetts  statute  approved  June  1,  1915,  providing 
for  consolidation  of  the  railroad  companies  constituting  the  Boston  &  Maine 
system  (Exhibit  B  attached),  and  in  section  52  of  Part  III  of  the  Massachusetts 
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General  Railroad  and  Railway  Law  of  1906  (Exhibit  C  attached).  It  may  be 
noted  that  in  each  of  these  statutes  special  provision  is  made  for  a  holder  of 
shares  who  is  incapacitated  from  acting  and  has  no  representative. 

We  appreciate  the  gieat  advantage  of  having  practice,  pleadings,  forms,  and 
modes  of  proceedings  prescribed  by  the  Supreme  Court,  as  are  equity  rules, 
with  resulting  relief  from  obligation  to  acquaint  ourselves  with  the  practice, 
pleadings,  forms,  and  modes  of  proceedings  obtaining  in  the  several  States  of  the 
United  States  and  the  District  of  Columbia,  and  trust  that  this  provision  can  be 
retained  if  the  commission  or  its  divisions  are  to  take  on  the  added  burden  of 
serving  as  officers  of  a  court. 

The  duties  laid  by  the  bill  upon  the  commission  in  respect  of  plans  for  unifica- 
tion which  may  be  submitted  by  carriers  would  constitute  in  and  of  themselves 
a  heavy  but  necessary  burden  in  addition  to  the  duties  already  laid  upon  us  by 
law.  From  the  point  of  view  of  men  who  must  endeavor  to  perform  all  their 
duties  we  can  not  but  deprecate  the  further  addition  of  the  work  of  appraisers, 
whether  the  work  be  done  by  our  forces  under  our  direction  or  by  commissioners 
individually.  Even  with  the  aid  of  our  forces,  if  expressly  authorized  in  the 
bill,  it  is  not  possible  at  this  time  to  estimate  in  terms  of  time,  men,  and  money 
what  this  addition  would  mean.  We  urge  that  if  consistent  with  the  legislative 
purpose  these  functions  of  appraisers  or  commissioners  in  condemnation  pro- 
ceedings be  left,  as  in  the  Massachusetts  statutes  cited,  to  commissioners  to  be 
designated  by  the  respective  courts.  If  this  is  not  done  or  can  not  be  done, 
Congress  should  have  in  mind  that  discharge  of  these  functions  will  necessitate 
additional  appropriations  for  our  use  in  amounts  riot  yet  to  be  estimated  and 
naay  interfere  with  or  seriously  retard  our  other  work.  Further,  if  the  func- 
tions of  appraisers  in  condemnation  proceedings  are  to  devolve  upon  us,  whether 
with  or  without  the  aid  of  our  forces,  it  is  desirable  that,  in  so  far  as  possible  and 
consistent  with  the  jurisdiction  of  the  Federal  district  courts,  the  practice,  forms, 
and  modes  of  proceedings  in  arriving  at  values  shall  accord  with  our  existing 
practice,  forms,  and  modes  of  proceedings,  especially  those  devoloped  in  connec- 
tion with  the  work  of  our  bureaus  of  valuation  and  finance. 

Subject  to  these  comments  and  some  detailed  suggestions  noted  in  the  accom- 
panying list  the  legislative  committee  is  unanimous  in  reporting  approval  of  the 
bill  and  expressing  the  earnest  hope  that  it  may  speedily  pass  and  thereby  relieve 
the  commission  from  the  existing  mandate  of  law  that  it  put  out  as  soon  as  may 
be  a  complete  plan  of  consolidation. 

This  report  has  been  considered  by  the  commission  and  has  its  approvals 

Respectfully  submitted. 

John  J.  Esch, 
For  Legislative  Committee. 


List  of  Modifications  of  H.  R.  11212  Suggested  by  the  Legislative  Com- 
mittee OF  the  Interstate  Commerce  Commission 

Sheet  1.  In  the  title  insert  the  words  "or  foreign"  after  "interstate." 

Sheet  2,  line  16.  Omit  the  words  "including  sleeping-car  companies  and  ex- 
press companies."  It  is  not  apparent  why  provision  should  be  made  for  con- 
solidation of  such  companies  with  one  or  more  railroad  companies. 

Sheet  5,  line  15.  Substitute  "boards"  for  "board." 

Sheet  7,  line  13.  Omit  comma  after  the  word  "declared." 

Sheet  8,  lines  22-25.  Insert  express  authority  to  holders  of  voting  securities 
to  vote  on  adoption  of  the  plan.  Voting  securities  as  defined  on  sheet  2,  lines 
22  to  24,  include  all  outstanding  shares  of  stock  whether  or  not  such  shares 
have  voting  privileges.  That  power  may  be  implied  in  the  provisions  of  para- 
graph (3)  of  section  208  but  as  in  the  case  of  shares  without  voting  privileges  it 
does  not  inhere  in  such  a  holder  under  the  corporate  organization,  any  doubt 
might  well  be  resolved  by  express  grant  in  this  bill.  Also  specify  number  of 
votes  in  respect  of  each  security,  e.  g.,  one  vote  for  each  $50  share  or  $1,000 
bond. 

Sheet  9,  line  2.  Omit  "stockholders'."  The  meeting  at  which  adoption  of 
such  a  plan  is  voted  on  will  not  be  confined  to  stockholders. 

Sheet  10,  line  17.  After  "necessary"  insert  "or  appropriate,"  as  in  line  12  on 
sheet  11. 

Lines  19-22.  Substitute  for  these  lines  the  words  "such  plan  or  acquisition  in 
accordance  with  such  order  or  any  supplemental  order  of  the  commission." 


Exhibit  A 

extract  from  MASSACHUSETTS  STATUTE  PROVIDING  FOR  THE  CONSOLIDATION  Of 
THE    BOSTON    ELEVATED    AND    WEST    END    STREET    RAILWAY    COMPANIES 

Sec.  6.  Any  stockholder  of  the  West  End  Street  Railway  Company  who  owns 
any  share  or  shares  of  its  stock,  the  certificates  evidencing  which  are  stamped 
"nonassenting,"  as  above  provided,  may  at  any  time  between  January  one, 
nineteen  hundred  and  twenty-two,  and  April  one,  nineteen  hundred  and  twenty- 
two,  request  that  his  said  shares  be  valued  as  hereinafter  provided,  and  the  value 
thereof  shall  in  such  case  be  paid,  tendered,  or  deposited  to  or  for  the  account  of 
such  holder  in  the  manner  following: 

The  stockholder  may  file  a  petition  in  the  supreme  judicial  court  within  and 
for  the  county  of  Suffolk  setting  forth  the  material  facts,  and  asking  that  the 
value  of  his  shares  may  be  determined.  Thereupon,  and  upon  such  notice  to  all 
parties  concerned  as  it  may  deem  proper,  the  court  shall  pass  an  order  requiring 
the  certificate  or  certificates  evidencing  such  shares,  and  duly  endorsed,  to  be 
deposited  with  the  clerk  of  the  court,  and  shall  appoint  three  commissioners  to 
ascertain  and  report  the  value  of  the  shares.  The  report  shall  be  made  to  the 
court  as  soon  as  is  practicable,  and  after  due  notice  to  the  parties  in  interest, 
shall  be  confirmed  by  the  court  unless  some  error  of  law  be  made  to  appear  upon 
the  face  of  the  report  in  which  event  it  shall  be  recommitted  to  the  commis- 
sioners with  such  order  as  the  court  may  make,  or  unless  either  of  the  parties  to 
said  proceedings  shall  claim  a  trial  by  jury,  in  which  latter  event  the  court  shall 
order  the  question  of  the  value  of  the  shares  to  be  tried  and  determined  by  a 
jury  in  the  superior  court  in  the  same  manner  in  which  other  civil  cases  are 
tried  in  that  court.  Any  stockholder  who  holds  shares  the  certificates  evidencing 
which  are  stamped  "nonassenting,"  and  who,  during  said  period  between  the 
first  day  of  January,  nineteen  hundred  and  twenty-two,  and  the  first  day  of 
April,  nineteen  hundred  and  twenty-two,  is  legally  incapacitated  from  acting 
for  himself  and  has  no  legal  representative,  may  file  the  said  petition  in  the 
supreme  judicial  court  within  ninety  days  after  the  removal  of  such  incapacity 
by  the  appointment  of  a  legal  representative  or  otherwise. 

The  Boston  Elevated  Railway  Company  shall  be  liable  for,  and  shall  pay  all 
sums  found  due  and  payable  to  all  holders  of  shares  in  the  proceedings  aforesaid, 
including  such  interest,  cost,  and  expenses  as  the  court  may  order  and  shall 
likewise  furnish  such  security  for  the  said  payment  as  the  court  may  order. 
For  the  purpose  of  the  foregoing  section,  the  value  of  the  shares  of  the  West  End 
Street  Railway  Company  shall  neither  be  increased  nor  diminished  by  reason  of 
the  provisions  of  this  act  or  by  the  consolidation  herein  provided  for. 


Exhibit  B 

Sec.  17.  In  case  of  any  purchase,  sale,  or  consolidation  under  the  provisions 
of  this  act,  unless  such  purchase  be  in  accordance  with  the  provisions  of  some 
order  of  court,  every  stockholder  of  the  selling  company  shall  be  deemed  to  assent 
to  the  terms  of  the  purchase  or  sale  or  consolidation,  unless  at  the  meeting 
called  to  consider  such  purchase  or  sale  or  consolidation  such  stockholder  votes 
against  such  sale  or  consolidation  and  unless  within  thirty  days  after  the  date 
of  the  vote  for  such  purchase,  sale,  or  consolidation  he  shall  file  with  the  clerk 
of  the  board  of  directors  of  such  corporation  a  writing  declaring  his  vote  against 
and  dissent  from  such  terms  and  stating  the  number  of  shares  held  by  him  and 
the  number  or  numbers  of  the  certificate  or  certificates  evidencing  the  same: 
Provided,  however,  That  as  against  any  stockholder  who  is  under  legal  incapacity 
to  act  for  himself  and  having  no  legal  guardian,  such  original  dissenting  vote 
shall  not  be  required,  and  said  period  of  thirty  days  shall  not  begin  to  run  until 
the  removal  of  such  incapacity  by  the  appointment  of  a  legal  guardian  or  other- 
wise. Within  sixty  days,  but  not  thereafter,  after  the  filing  of  his  dissent  from 
the  terms  of  such  sale  or  consolidation,  such  dissenting  stockholder,  or  at  its 
option  such  purchasing  or  consolidation  company,  may  file  a  petition  with  the 
supreme  judicial  court  for  the  county  of  Suffolk,  setting  forth  the  material  facts 
and  asking  that  the  value  of  his  shares  may  be  determined.  Failure  of  such 
dissenting  stockholder  to  file  such  petition  within  said  period  of  sixty  days  shall 
be  taken  as  conclusive  evidence  of  his  assent  to  such  vote:  Provided,  however, 
That  any  dissenting  stockholder  who,  during  said  period  of  sixty  days  is  legally 
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incapacitated  from  acting  for  himself  and  has  no  legal  representative,  may  file 
such  petition  within  sixty  days  after  the  removal  of  such  incapacity  by  the 
appointment  of  a  legal  representative  or  otherwise.  Upon  the  filing  of  such 
petition,  and  upon  such  notice  to  all  parties  concerned  as  the  court  may  deem 
proper,  the  court  shall  pass  an  order  requiring  the  certificate  or  certificates 
evidencing  such  shares,  duly  indorsed,  to  be  deposited  with  the  clerk  of  the  court, 
and  shall  appoint  a  commissioner  to  ascertain  and  report  the  value  of  the  shares. 
Report  shall  be  made  to  the  court  as  soon  as  is  practicable,  and,  after  due  notice 
to  the  parties  in  interest,  shall  be  confirmed  by  the  court  unless  some  error  of 
law  be  made  to  appear  upon  the  face  of  the  report,  in  which  event  it  shall  be 
recommitted  to  the  commissioner  with  such  order  as  the  court  may  make,  or 
unless  either  of  the  parties  to  said  proceedings  shall  claim  a  trial  by  jury,  in 
which  latter  event  the  court  shall  order  the  question  of  the  value  of  the  shares 
to  be  tried  and  determined  as  speedily  as  may  be  in  the  superior  court  in  the 
same  manner  in  which  other  cases  are  tried  in  that  court. 

The  purchasing  or  consolidating  corporation  shall  be  liable  for  and  shall  pay 
all  sums  due  and  payable  to  all  holders  of  shares  in  the  proceedings  aforesaid, 
including  such  interest,  cost,  and  expenses  as  the  court  may  order;  and  shall  like- 
wise furnish  such  security  for  the  said  payment  as  the  coiirt  may  order.  Upon 
payment,  or  tender  or  deposit  with  the  clerk  of  the  court  of  the  value  of  such 
shares  fixed  as  aforesaid,  such  shares,  and  the  certificate  or  certificates  thereof, 
shall  become  the  property  of  and  be  delivered  to  the  purchasing  or  consolidating 
company,  whose  right  and  title  to  receive  the  same  and  to  hold  possession  thereof 
may  be  enforced  by  the  court  by  any  appropriate  process.  The  said  purchasing 
or  consolidating  company  shall  be  entitled  to  the  redelivery  to  it  of  the  stock, 
bonds,  or  money  which  would  have  been  deliverable  to  such  non-assenting  share- 
holders; and  such  purchasing  or  consolidating  company  may  sell  the  same  for 
cash  at  such  price  as  may  be  available.  Any  deficit  arising  from  a  difiference  be- 
tween the  proceeds  of  such  sales  and  the  amounts  paid  such  dissenting  stock- 
holders under  the  foregoing  provisions  shall  be  debts  properly  capitalizable  under 
the  provisions  of  the  general  law,  and  in  order  to  provide  means  for  the  payment 
of  the  same  either  the  old  or  the  new  corporation  may  issue  stock  or  bonds 
subject  to  the  limitations  contained  in  the  foregoing  provisions  of  this  act. 


Exhibit  C 

Sec.  52.  A  street  railway  company  incorporated  under  the  laws  of  this  Com- 
monwealth may  sell  and  convey  the  whole  or  a  part  of  its  franchise  and  property 
to,  or  may  consolidate  with,  any  other  such  street  railway  company  whose  rail- 
way connects  with,  intersects,  or  forms  a  continuous  line  with  its  own,  if  the 
facilities  for  travel  on  the  railway  of  each  of  said  companies  shall  not  be  thereby 
diminished  or  the  rates  of  fare  increased,  and  such  other  company  may  purchase 
of  or  consolidate  with  it  as  aforesaid;  but  such  purchase  and  sale  or  consolidation 
shall  not  be  valid  or  binding  until  its  terms  have  been  agreed  to  by  a  majority 
of  the  directors,  and  have  been  approved,  at  meetings  called  for  the  purpose, 
by  a  vote  of  two-thirds  in  interest  of  the  stockholders  of  each  of  the  contracting 
companies,  and  by  the  board  of  railroad  commissioners  as  required  by  section 
sixty-seven  of  Part  I.  Whenever  a  street  railway  company  sells  and  conveys 
the  whole  or  a  part  of  its  franchise  and  property  to,  or  consolidates  with,  any 
other  street  railway  company,  every  stockholder  of  both  the  purchasing  or  con- 
solidating company  and  of  the  selling  company  shall  be  deemed  to  assent  to  the 
terms  of  purchase  and  sale  or  of  consolidation,  when  approved  by  the  board  of 
railroad  commissioners  in  accordance  with  any  provisions  of  law  requiring  such 
approval,  unless,  within  thirty  days  after  the  date  of  such  approval,  he  shall 
file  with  the  clerk  of  said  board  a  wTiting,  declaring  his  dissent  from  said  terms 
and  stating  the  number  of  shares  held  by  him  and  the  number  of  the  certificate 
or  certificates  evidencing  the  same:  Provided,  however,  That,  as  against  any  stock- 
holder under  any  legal  incapacity  to  act  for  himself  and  having  no  legal  guardian, 
said  period  of  thirty  days  shalf  not  begin  to  run  until  the  removal  of  such  in- 
capacity by  the  appointment  of  a  legal  guardian,  or  otherwise.  The  shares  of 
any  stockholder  so  dissenting  shall  be  acquired  by  the  purchasing  or  consolidated 
company,  and  shall  be  valued,  and  the  value  thereof  be  paid  or  tendered  to,  or 
deposited  to  or  for  the  account  of,  such  stockholder  in  the  manner  following: 
Within  sixty  days  after  the  filing  as  aforesaid  of  his  dissent  from  the  terms  of  such 
sale  or  consolidation,  the  said  dissenting  stockholder  or  the  purchasing  or  con- 


solidated company  shall  file  a  petition  with  the  supreme  judicial  court,  sitting 
within  and  for  the  county  in  which  said  stockholder  resides  or  in  any  county  in 
which  said  company  operates  any  part  of  its  railway,  which  petition,  if  filed  by 
the  company  in  a  county  other  than  that  of  the  stockholder's  residence,  may 
upon  his  application  be  removed  to  the  county  in  which  the  said  stockholder 
resides,  setting  forth  the  material  facts  and  praying  that  the  value  of  such  dis- 
senting stockholder's  shares  may  be  determined.  Thereupon,  after  such  notice 
to  all  parties  concerned  as  it  may  deem  proper,  said  court  shall  make  an  order 
requiring  such  dissenting  stockholder's  certificate  or  certificates  of  stocks  to  be 
deposited  with  the  clerk  of  said  court,  and  shall  appoint  three  commissioners 
to  ascertain  and  report  the  value  of  such  dissenting  stockholder's  shares  on  the 
day  of  the  approval  by  the  board  of  railroad  commissioners  of  the  terms  of  the 
agreement  of  purchase  and  sale  or  consolidation.  Said  report  shall  be  made 
to  the  court  as  soon  as  is  practicable,  and,  after  due  notice  to  the  parties  in  in- 
terest, shall  be  accepted  by  the  court,  unless  before  such  acceptance  either  of  the 
parties  to  said  proceeding  shall  claim  a  trial  by  jury,  in  which  case  the  court 
shall  order  the  value  of  said  shares  to  be  tried  and  determined  by  a  jury  in  the 
same  manner  as  other  civil  cases  are  tried  in  said  court.  The  said  commissioners' 
report,  or  the  verdict,  when  accepted  by  the  court,  shall  be  final  and  conclusive 
as  to  the  value  of  such  dissenting  stockholder's  shares,  and  the  amount  so  ascer- 
tained as  such  value  shall  at  once  be  paid  or  tendered  to  such  stockholder;  or, 
i/  such  payment  or  tender  be  impracticable  for  any  cause,  shall  be  paid  into 
court.  Upon  such  payment  or  tender  or  deposit,  the  shares  of  such  dissenting 
stockholder  and  the  certificate  or  certificates  thereof  shall  become  the  property 
of  the  purchasing  or  consolidated  company,  whose  right  and  title  thereto  may  be 
enforced  by  the  court  by  any  appropriate  order  or  process.  Exceptions  may  be 
taken  to  any  ruling  or  order  of  said  court,  to  be  heard  and  determined  by  the 
full  court  as  in  other  civil  cases;  and  said  court  may  make  all  such  orders  for  the 
enforcement  of  the  rights  of  any  party  to  the  proceedings,  for  the  consolidation  of 
two  or  more  petitions  and  their  reference  to  the  same  commissioners,  for  the 
consolidation  of  claims  for  a  jury  trial  and  the  trial  of  two  or  more  cases  by  the 
same  jury,  and  for  the  payment  of  interest  upon  the  value  of  a  stockholder's 
share  as  determined,  and  the  payment  of  costs  by  one  party  to  the  other,  as 
justice  and  equity,  and  the  speedy  settlement  of  the  matters  in  controversy  may 
require. 

The  Chairman.  I  wish  you  would  make  a  general  statement  as  to 
yoiu*  personal  views  regarding  this  bill,  as  you  are  known  to  be  the 
expert  on  consolidation  in  the  commission. 

Mr.  Hall.  I  must  demur,  although  I  appreciate  the  compliment. 

My  connection  with  the  consolidation  work  has  simply  come 
through  this,  that  following  the  mandate  iaid  down  in  section  5  of 
the  interstate  commerce  act,  as  amended,  it  became  necessary  for  us 
to  open  a  proceeding  known  as  the  consolidation  of  railroads,  and  in 
the  distribution  of  our  work  that  fell  to  my  docket,  so  that  I  have 
had  charge  of  it  ever  since.  It  is  only  in  that  sense,  Mr.  Chair- 
man, that  I  may  be  regarded  as  an  expert.     I  make  no  such  claim. 

That  proceeding  on  our  docket  is  known  as  No.  12964,  consolidation 
of  railroads. 

As  you  already  have  before  you  the  views  collectively  expressed 
by  the  commission,  it  is  perhaps  not  necessary  for  me  to  more  than 
touch  upon  the  fact  that  in  our  last  annual  report  the  majority  of 
the  commission  expressed  views  not  wholly  in  accord  with  this  Parker 
bill,  and  that  some  members  of  the  commission.  Commissioner 
Esch  and  myself,  among  others,  did  not  fully  fall  in  with  the  views 
there  expressed  by  the  majority. 

The  nature  of  those  differences  of  view  was  explained  sufficiently, 
I  think,  in  a  hearing  had  before  the  Senate  committee  on  Senator 
Cummins's  bill  which  at  that  time  bore  the  number  S.  1870  and  has 
since  been  reported  out  as  S.  3840,  and  I  believe  has  passed  the 
Senate. 
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Mr.  Thom.  No;  it  has  not. 

Mr.  Hall.  It  has  not  passed  the  Senate  ? 

The  Chairman.  No;  it  is  on  the  Senate  calendar. 

Mr.  Hall.  I  was  not  informed.  I  have  been  absent  and  for  a 
period  of  a  month  or  six  weeks  have  not  been  following  things  as 
closely  as  I  had  heretofore. 

Perhaps  it  will  summarize,  as  well  as  in  any  other  way,  my  own 
view  if  1  say  that  the  Parker  bill  here  before  this  committee  at  the 

E resent  time  comes  nearer  to  reconciling  the  different  views  that  have 
een  expressed  by  different  students  of  this  problem,  comes  nearer  to 
harmonizing  into  one  legislative  effort  what  is  most  to  be  desired  in 
the  way  of  amendment  to  the  existing  statute,  of  any  bill  that  has 
yet  fallen  under  my  eye. 

I  suppose  that  everyone  who  has  had  occasion  to  go  into  the  mat- 
ter very  much  could  suggest  some  changes  in  this  bUl.  I  could,  and 
perhaps  everyone  could.  But  it  would  be  too  much  for  anyone  to 
expect  that  all  his  own  views  should  be  adopted  and  the  views  of 
others  not,  and  this  constitutes  so  pronounced  an  advance  upon  the 
existing  statute,  in  the  way  of  workability  at  least,  that  I  quite 
heartily  join  with  the  commission  in  advocating  not  only  its  passage, 
but  its  passage  at  the  earliest  possible  moment. 

The  objections  which  the  commission  has  seen  fit  to  note  with 
regard  to  this  bill  all  center  around  its  provisions  with  regard  to 
condemnation.  Those  are  expressed  in  the  report  of  May  11,  which 
has  already  been  made  a  part  of  the  record.  I  do  not' know  that 
there  is  occasion  for  me  to  enlarge  upon  those,  amplify,  or  discuss 
them,  unless  some  one  desires. 

Mr.  Huddleston.  I  should  like  to  ask  a  question. 

Mr.  Merritt  (in  the  chair).  Do  you  want  to  be  interrupted? 

Mr.  Hall.  Quite  agreeable  to  me. 

Mr.  Huddleston.  As  I  understand  the  commission's  report,  they 
find  fault  merelv  with  the  technical  provisions  of  the  conaemnation 
proceedings  and  not  with  condemnation  itself? 

Mr.  Hall.  That  is  correct,  Mr.  Huddleston. 

Mr.  Huddleston.  The  question  I  want  to  ask  is,  What  is  the  real 
necessity  for  the  condemnation  provisions?  Why  should  we  have  a 
provision  dealing  with  that  feature? 

Mr.  Hall.  Plainly  at  some  stage  of  consolidation  it  is  necessary  to 
take  care  in  some  way  of  those  who  are  alreadjr  holding  the  shares  of 
stock,  let  us  say,  or  bonds,  of  one  of  the  companies  whicTi  is  to  become 
a  factor  in  the  consolidation,  who  do  not  care  to  accept  for  their 
shares  or  bonds  other  securities  issued  by  the  consolidated  corpora- 
tion, and  elect  to  take  the  value  of  their  shares  or  other  securities  in 
money  rather  than  in  substituted  securities. 

If  the  Congress  has  in  contemplation  putting  out  working  and 
workable  machinery  for  bringing  about  unification  in  any  one  of  the 
different  modes  here  contemplated,  it  seems  appropriate,  if  not  neces- 
sary, to  provide  at  the  outset  just  how  the  shares  or  other  securities 
of  such  nonassenting  security  holders  may  be  dealt  with. 

The  Supreme  Court  of  the  United  States  years  ago  sustained  a 
statute  passed  by  the  State  of  Connecticut,  which  was  somewhat 
similar  in  its  provisions  to  what  is  foimd  here.  It  held  that  there 
was  an  element  of  public  interest  in  that  acquisition  by  one  private 


owner  of  shares,  the  private  property  of  another,  which  would 
justify  the  exercise  of  tne  power  of  condemnation,  and  the  reciprocal 
provisions  of  that  Connecticut  statute  I  find  incorporated  here  in 
this  bill.  That  is  to  say,  either  the  nonassenting  owners  of  those 
securities  may  apply  for  putting  into  motion  the  process  of  con- 
demnation, or  the  corporation,  on  the  other  hand,  may  take  the  same 
course.     It  is  reciprocal. 

Now,  if  there  is  not  some  provision  made  in  the  Federal  statute,  just 
how  will  the  rights  of  the  nonassenting  security  holders  be  cared  lor? 
The  existing  railroad  corporations  in  the  United  States  are  not  cor- 
porations o?  the  United  States.  They  are  corporations  of  States. 
The  laws  of  those  States  may  not,  as  in  the  case  of  Connecticut,  pro- 
vide for  such  a  situation. 

.  This  great  transportation  machine,  which  is  the  object  of  your 
solicitude  and  of  our  constant  care,  is  a  national  institution.  It  is  the 
declared  policy  of  Congress  that  adequacy  of  transportation  will  be 
furthered  by  provision  for  the  development  of  well-rounded  systems 
to  perform  that  transportation,  and  in  carrying  out  that  national 
policy  it  seems  to  me  appropriate  that  the  Congress  should  provide 
now  those  incidents  of  consolidation  should  be  taken  care  of. 

All  men  are  not  of  one  mind,  and  while  one  man  may  very  gladly 
exchange  his  securities  in  one  of  the  constituent  companies  for  those 
of  the  consolidated  company,  another  man  may  not,  and  each  may  be 
justified  in  taking  his  own  view. 

It  seems  to  me  eminently  desirable  that  provision  should  be  made 
for  that,  if  the  power  rests  in  Congress  to  do  it,  and  the  Supreme 
Court,  as  I  read  the  decision,  has  held  that  there  is  such  an  element 
of  public  interest  in  a  case  of  that  kind;  although  it  is  the  acquisition 
of  private  property  by  a  private  corporation,  that  property,  never- 
theless, is  properly  the  suoject  of  such  a  condemnation  statute  as 
is  incorporatea  in  this  bill  and  as  is  illustrated  by  the  Connecticut 
statute  to  which  I  referred.  I  can  cite  that  to  you,  Mr.  Huddleston, 
if  you  desire. 

Mr.  Huddleston.  What  would  be  the  effect  of  the  operation  of 
this  bill;  how  would  it  operate  if  there  were  no  provisions  for  conr 
demnation?     What  would  be  the  result? 

Mr.  Hall.  I  should  think  it  would  be  left  afloat  to  be  deter- 
mined by  the  laws  of  the  different  States  and  the  procedure  of  the 
courts  in  those  States. 

Mr.  Huddleston.  Just  wherein  would  that  be  undesirable  ? 

Mr.  Hall.  I  should  think  it  would  inject  an  element  of  a  good 
deal  of  uncertainty.  For  example,  there  may  be  States — there 
doubtless  are — which  have  no  provision  analogous  to  that  of  the  laws 
of  Connecticut. 

Mr.  Huddleston.  What  would  happen  in  that  kind  of  a  situation? 

Mr.  Hall.  I  do  not  kRow.  If  you  have  ever  had  occasion,  Mr. 
Huddleston,  to  study  the  question  of  the  rights  of  minority  stock- 
holders, you  know  that  it  has  many  ramifications  and  it  is  very 
difficult  to  express  an  opinion  about  it. 

Mr.  Huddleston.  I  have  the  thought  about  the  right  of  these 
stockholders 

Mr.  Rayburn.  Pardon  me  for  interrupting.  May  we  have  that 
decision  of  the  Supreme  Court  in  the  Connecticut  statute  cited,  just 
for  the  record?  You  may  do  it  in  your  revised  statement,  if  you 
haven't  it  here  now. 
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Mr.  Hall.  I  can  do  it  now,  if  it  is  any  convenience  to  you. 

The  decision  of  the  Supreme  Court  to  which  I  have  referred  is 
Offield  V.  New  York,  New  Haven  &  Hartford  Railroad  Co.,  203 
U.  S.  372,  decided  December  3,  1906,  and  the  Connecticut  statute 
there  construed  is  found  in  sections  3694  and  3695  of  the  Public  Laws 
of  Connecticut. 

Mr.  HuDDLESTON.  I  was  about  to  express  the  thought  that  the 
rights  of  these  stockholders  having  ansen  under  the  State  laws 
and  being  dependent  upon  them  they  should  be  left  to  the  assertion 
of  those  rights  in  the  State  laws. 

Mr.  Hall.  That  view  can  be  entertained.  The  question  is,  how 
far  may  the  Congress,  with  propriety,  go  in  carrving  out,  in  making 
workable,  a  Federal  program  ?  * 

Mr.  HuDDLESTON.  My  reaction  to  the  terms  of  the  condemna- 
tion is  that  it  is  not  sufficiently  protective  of  the  rights  of  the  minority 
stockholders.  It  is  iron-clad.  It  gives  them  just  one  recourse. 
There  is  no  alternative.  It  puts  extraordinary  power  in  the  hands 
of  the  majority.  For  instance,  I  take  it  that  the  commission's  only 
concern,  when  asked  to  approve  a  consolidation,  is  whether  it  is  in. 
the  public  interest.  In  other  words,  they  have  no  right  to  reject 
consolidation  because  it  is  not  in  the  interest  of  the  minority  stock- 
holders. They  have  the  right,  perhaps,  in  their  broad  discretion  to 
do  that,  but  it  would  not  be  within  the  proper  exercise  of  their  dis- 
cretion to  go  into  that  matter,  as  it  seems  to  me. 

A  majority  of  one  share,  under  the  provisions  of  this  bill,  has  the 
right  to  consolidate  and  if  the  other  fellows  do  not  like  it,  if  the 
mmority  do  not  like  it,  all  they  can  do  is  to  sell  their  stock,  without 
knowmg  what  they  are  going  to  get  for  it.  They  have  the  election 
not  to  enter  into  consolidation  which  leaves  them  as  their  only 
remedv  the  reaping  of  the  fruits  of  this  condemnation  proceeding. 

In  short,  I  suggest  this,  that  there  is  always  a  certain  amount  of 
election  given  those  who  are  having  their  propertv  condemned  as  to. 
what  they  will  do.  The  only  election  here  is,  will  thev  go  into  the 
consohdation  or  will  they  stay  out?  If  they  stav  out  it  will  be  con- 
demned and  they  will  have  to  be  satisfied  with  whatever  the  con- 
demnation proceedings  may  show  their  stock  is  worth,  and  they  have 
no  subsequent  alternative  to  enter  into  the  consolidation  if  they  are 
dissatisfied  with  the  condemnation  award. 

Mr.  Hall.  I  do  not  construe  the  statute  quite  as  narrowly  as  that,. 
Mr.  Huddleston.  Stockholders  or  holders  of  other  securities  of  a 
corporation  as  to  which  it  is  proposed  that  it  shall  enter  with 
others  into  a  unification  of  some  kind,  are  interested  parties  and  en- 
titled to  be  heard  before  the  commission,  if  any  approval  of  the  com- 
mission is  sought  upon  that  particular  form  of  unification,  and  that 
they  not  only  can  do  so,  but  will  do  so  is  evidenced  by  the  proceed- 
ings recently  had  before  the  commission  in  what  is  known  as  the 
Nickel  Plate  unification  or  merger,  where  minority  stockholders  of 
the  Chesapeake  &  Ohio  took  a  very  active  part  in  the  discussion 
before  the  commission,  in  the  putting  in  of  evidence  before  the  com- 
mission, as  to  whether  or  not  this  form  of  acquisition  of  control  by 
lease  and  stock  ownership  was  a  desirable  thing. 

Without  attempting  to  state  with  precision  the  conclusion  which 
the  commission  reached  in  that  proceeding,  which  is  under  paragraph 
(2)  of  section  5,  it  may  be  sunmied  up  in  a  general  way  by  saying  that 
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the  project  of  unifying  those  various  lines  into  one  system  was  gen- 
erally approved,  but  that  the  financial  structure  and  the  way  in  which 
it  was  brought  about  was  disapproved. 

In  that  case  minority  stockholders  may  be  said  to  have  very  effec- 
tually urged  and  enforced  their  rights;  certainly,  their  rights  to  a 
hearing  and  consideration. 

As  I  understand  this  bill,  there  would  be  provision  for  minority 
stockholders  when  the  project  about  unification  came  to  the  commis- 
sion, to  urge  everything  that  had  a  valid  bearing  upon  the  propriety  of 
that  unification. 

Mr.  Huddleston.  I  call  your  attention  to  section  207.  It  pro- 
vides: 

If  the  commission  finds  that  the  provisions  of  this  title  have  been  complied  with, 
and  is  of  the  opinion,  after  such  hearing,  that  the  public  interest  in  adequate  and 
eflScient  transportation  service  and  the  policy  of  Congress  herein  declared,  will 
be  promoted  thereby,  the  commission  shall  enter  an  order — 

That  seems  to  be  the  only  condition  to  the  entering  of  an  order,  that 
the  commission  shall  make  that  finding,  which  does  not  appear  in  any 
way  to  authorize  the  commission  to  enter  into  the  consideration  of 
whether  the  rights  of  minority  stockholders  are  sufficiently  protected. 

Mr.  Hall.  Mr.  Huddleston,  you  have  read  the  words  ''after  such 
hearing"  in  section  207.  Section  206  provides  for  the  hearing. 
Subdivision  1  of  that  section  reads : 

Such  carriers  and  any  governor  so  notified,  or  any  representative  of  the  State 
designated  by  him,  and  any  other  person  having  an  interest,  shall  be  afforded  a, 
reasonable  opportunity  to  be  heard. 

That  certainly  would  seem  to  include  minority  stockholders  in  one 
of  the  proposed  constituent  companies. 

Mr.  Huddleston.  They  have  an  undoubted  right  to  be  heard. 

Mr.  Hall.  Very  well.  It  is  upon  that  hearing  that  the  commission 
is  to  reach  a  conclusion.  You  stopped  with  the  words  ''the  com- 
mission shall  enter  an  order."     But  those  words  go  on — 

approving  the  plan,  on  the  terms  and  conditions  and  by  the  methods  set  forth  in 
the  petition,  or  with  such  modifications  thereof,  orfftpon  such  terms,  conditions,, 
and  methods,  as  it  may  prescribe  as  necessary  in  the  public  interest. 

Mr.  Huddleston.  Not  in  the  minority  stockholders'  interests? 

Mr.  Hall.  Not  in  the  private  interests.  It  is  not  my  conception 
that  this  bill  is  framed  in  any  private  interest  at  all,  whether  that 
be  a  short  line,  or  a  weak  line  or  a  strong  line  or  a  big  fine  or  a  bank 
or  a  body  of  stockholders  or  anybody  else. 

My  conception  of  it  is  that  in  order  to  promote  adequacy  of  trans- 
portation, which  is  the  most  important  thing  for  the  industries  of 
this  country,  we  shall  have  as  eflficient  and  well  equipped  agencies  of 
transportation  as  can  be  devised.  And  this  affords  a  method  by 
which  those  who  have  not  yet  grown  to  the  proportions,  let  us  say, 
of  the  New  York  Central  or  the  Pennsylvania,  or  the  Santa  Fe  or 
the  Union  Pacific,  may  have  an  opportunity  to  so  grow  and  may 
be  able  to  compete  as  among  equals  with  those  which  have  already 
grown. 

Carriers  with  well-balanced  traflfic  and  a  variety  of  traffic — ^not 
seasonal — certainly  can  compete  better  with  other  carriers  which  al- 
ready have  those  advantages  than  can  carriers  which  are  now  ex- 
periencing whatever  disadvantages  may  come  from  a  traffic  that  is 
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not  well  balanced  and  from  a  traffic  that,  in  its  large  revenue,  is 
mainly  seasonal. 

Without  discussing  at  this  stage  the  advantages  that  might  come 
from  consolidation,  I  merely  stress  this  at  the  moment :  That  if  the 
object  be  to  serve  the  public  interest  by  setting  up  efficient  public 
servants  in  the  way  of  transportation  agencies,  that  certainly  should 
be  done  and  with  justice  to  all  that  are  concerned,  but  the  prime 
consideration  will  be  to  supply  the  public  with  adequate  transporta- 
tion agencies. 

Mr.  HuDDLESTON.  Suppose  the  owners  of  a  certain  railroad  should 
acquire  the  majority  of  the  stock  of  another  line  and  then  devise  a 
plan  of  consolidation  which  would  be  imfair  to  the  latter  line.  It 
would  be  undulv  advantageous  to  the  first  line.  What  has  the  com- 
mission imder  tnis  bill  got  to  do  with  that? 

Mr.  Hall.  I  think  that  it  has  a  good  deal  to  do  with  it,  Mr. 
Huddles  ton. 

Mr.  HuDDLESTON.  And  if  the  conmiission  finds  that  the  consoli- 
dation is  in  the  public  interest  and  the  public  interest  is  protected, 
how  can  the  commission  reject  that  consolidation,  because  the  mi- 
nority stockholders  of  the  second  line  are  not  adequately  compen- 
sated ? 

Mr.  Hall.  It  is  not  in  the  public  interest,  as  I  see  it,  that  those  who 
have  moneys  to  invest  shall  be  discouraged  from  putting  them  into 
railroad  properties.  There  is  a  large  amount  of  new  capital  required 
every  year  to  serve  this  growing  country  and  its  growing  industries. 

That  new  capital  should  come  from  investors  out  of  their  savings, 
and  not  out  of  the  earnings  that  the  railroad  has  made. 

Now,  any  action  which  tends  to  give  investors  the  impression  that 
if  they  put  their  money  into  the  shares  or  other  securities  of  a  rail- 
road they  are  exposing  themselves  to  some  unfair  treatment  which 
the  commission  would  be  powerless  to  prevent  would  result  in  some- 
thing that  is  distinctly  detrimental  to  the  public  interest. 

Therefore  I  should  say  that  the  commission  would  regard  it  as  an 
element  of  public  interest  that  the  security  holders  in  the  existing 
corporation  should  be  fairly  treated,  and  we  have  so  regarded  in  the 
case  to  which  I  have  referred. 

Mr.  HuDDLESTON.  Your  interpretation  of  this  section,  then, 
would  be  that  it  includes  the  finaing  on  the  part  of  the  commission 
that  the  mmority  stockholders  have  been  fairly  dealt  with? 

Mr.  Hall.  If  that  issue  is  presented  in  the  course  of  the  hearings. 
I  do  not  think  the  commission  would  be  called  upon  to  travel  outside 
the  record. 

Mr.  HuDDLESTON.  Nothing  that  is  not  presented  could  be  con- 
sidered. The  thought  I  had  was  that  it  was  actually  presented. 
We  had  just  as  well  write  that  in  here,  then,  if  that  is  what  this 
already  means.  If  tbat  is  a  true  interpretation  of  this  statute,  then 
we  will  not  be  doing  it  any  harm  by  saying  that  the  commission, 
in  addition  to  the  things  found  here,  shall  find  that  the  minority 
stockholders  of  the  consolidating  corporations  have  been  fairly  dealt 
with. 

Mr.  Hall.  You  mean  that  in  each  instance  the  commission  shall 
.make  a  specific  finding  to  that  effect? 


Mr.  HuDDLESTON.  If  that  is  already  implied  by  this  language,  it 
would  not  change  the  legal  effect  of  it  to  write  in  such  a  clause. 

Mr.  Hall.  It  would,  it  you  put  in  that  the  commission  must  make 
a  specific  finding  to  that  effect,  because  it  could  not  make  that  find- 
ing if  there  were  no  issue  regarding  it  and  no  evidence  put  in  bearing 
upon  that. 

Mr.  HuDDLESTON.  Accepting  that  thought  about  it,  if  it  is  in  the 
public  interest  that  the  minority  stockholders  shall  be  fairly  dealt 
with,  should  not  the  commission  make  a  finding  on  the  subject? 

Mr.  Hall.  If  the  record  will  enable  it  to  do  so. 

Mr.  HuDDLESTON.  It  is  up  to  them,  just  the  same  as  any  other 
thing  they  have  got  to  find ;  if  that  is  in  the  public  interest,  it  occurs 
to  me  the  record  ought  to  be  required  to  satisfy  the  commission  on 
the  subject.  I  think  I  should  be  perfectly  frank,  if  I  have  not  already 
been  so,  by  saying  that  I  do  not  think  that  that  is  the  proper  interpre- 
tation of  this  bill.  I  do  not  think  it  means  that  the  commission 
must  find,  or  that  an  issue  of  that  kind  can  be  presented  to  the  com- 
mission. I  think  the  whole  bill  must  be  read  together,  which  impHes 
that  the  public  interest  must  be  furthered  by  the  consolidation,  in  a 
more  direct  way  than  merely  that  some  minority  stockholders  shall 
be  relieved  of  cause  for  dissatisfaction.  I  think  that  is  too  remote 
to  write  in  the  bill. 

Mr.  Hall.  I  did  not  have  it  in  mind  that  the  commission,  in  pass- 
ing upon  the  public  interest,  would  necessarily  be  passing  on  the 
question  as  to  whether  every  holder  of  a  security  in  one  of  these 
constituent  companies  niay  not  have  reason  to  feel  that  he  is  being 
inadequately  cared  for.  What  I  did  mean  was  that  every  minority 
security  holder  would  have  an  opportunity  to  be  heard,  and  that  if 
in  the  course  of  that  hearing  there  were  matters  presented  which 
caused  the  commission  to  doubt  the  wisdom,  in  the  public  interest, 
of  allowing  this  consolidation  or  unification,  or  whatever  form  it 
takes,  to  go  through,  without  taking  care  of  the  feature  complained 
of,  it  seems  to  me  that  imder  the  wording  of  this  bill  the  commission 
would  be  fully  warranted  in  attaching  such  conditions  or  qualifications 
as  would  take  care  of  that  situation,  and  would  do  so  in  the  public 
interest. 

Mr.  Newton.  Mr.  Commissioner,  is  it  your  opinion  that  the  pro- 
visions of  section  20-a  of  the  interstate  commerce  act,  that  being 
the  section  pertaining  to  the  regulatory  power  of  the  commission  in 
reference  to  the  issuance  of  securities,  protects  the  public  in  reference 
to  the  issuance  by  these  consolidated  carrier  companies  of  the  new 
securities  that  would  be  issued  ? 

Mr.  Hall.  I  think  so,  sir. 

Mr.  Newton.  You  do  not  think  there  is  any  occasion,  then,  for 
any  reference  to  that  in  the  consolidation  act? 

Mr.  Hall.  I  think  that  there  is  reference  to  it. 

Mr.  Newton.  It  is  my  understanding  that  the  idea  of  the  bill  as 
now  drawn  is  to  rely  upon  the  provisions  of  section  20a. 

Mr.  Hall.  Page  6,  section  206,  subdivision  2. 

Mr.  Newton.  That  refers  to  the  provisions  of  20a. 

Mr.  Hall.  Yes;  it  says  that  without  a  separate  hearing  the  com- 
mission in  this  proceeding  may  take  any  action  which  it  is  authorized 
to  take  under  section  20a. 
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Mr.  Newton.  You  have  no  doubt  in  your  own  mind  that  the 
public  is  amply  protected,  then,  with  the  additional  provisions  in 
that  respect? 

Mr.  Hall.  That  is  my  impression,  Mr.  Newton. 

Mr.  Newton.  The  bill  makes  provision  for  the  commission  to 
act  as  appraisers  in  the  event  of  condemnation  proceedings.  In  your 
report  on  the  measure  to  the  committee,  you  ask  to  be  relieved  from 
that,  and  to  have  it  rest  upon  commissioners  appointed  by  the 
court.  The  ground  of  your  objection  is  that  the  commission  is  now 
overburdened. 

I  can  apprecaite  the  reason  for  that  objection,  yet  it  seems  to  me 
if  this  plan  is  to  be  carried  out  successfuUv  that  the  commission  is  in 
a  far  better  position  to  act  as  appraisers  than  would  be  the  court  act- 
ing through  special  appraisers  to  be  appointed  by  it. 

Mr.  Hall.  Of  course,  that  is  very  complimentary,  Mr.  Newton. 
We  have  developed  a  body  of  men  in  our  valuation  work,  and  accumu- 
lated a  body  of  experience  in  connection  with  it,  I  think,  that  is  not  to 
be  found  in  connection  with  other  regulatory  bodies  to  anythinoj  like 
the  same  extent,  but  our  work  has  been  chiefly  devoted,  as  you  know, 
to  arriving  at  what  may  be,  for  lack  of  a  better  term,  called  a  rate  base. 

The  last  principal  amendment  to  the  statute  that  was  made  in  1920 
made  it  plam  that  this  was  for  rate-making  purposes.  Now,  the  value 
so  arrived  at,  which  is  confined  to  property  devoted  to  public  use, 
might  be  quite  a  different  value  from  tliat  arrived  at  when  you  are 
considering  not  only  property  devoted  topublic  use,  but  also  property 
not  devoted  to  public  use,  constituting  assets  of  the  corporation,  as 
bearing  upon  the  value  of  its  shares  of  capital  stock  or  other  securities 
held  by  a  nonassenting  holder. 

The  provisions  here  for  condemnation  under  this  statute  seem  to  be 
confined  to  two  cases,  one  where  the  securities  are  issued  by  one  of  the 
component  companies,  voting  securities,  they  are  called,  which  are 
held  by  a  nonassenting  holder,  and  the  other  is  the  case  where 
property  other  than  securities  is  held  under  laws  which  do  not  give 
the  holder  the  right  to  assign  or  transfer  property. 

I  assume  that  an  illustration  of  the  latter  would  bo  a  case  where 
railroads  were  chartered  and  empowered  to  acquire  rights  of  way, 
and  the  hke  of  that,  without  power  to  transfer  the  real  estate  so 
acquired  to  other  corporations. 

The  value  of  the  securities  held  by  a  nonassenting  holder  might 
be  quite  readily  determined  from  stocK  quotations  if  it  was  an  active 
stock.  At  least,  you  could  get  some  notion  with  regard  to  it.  So 
also  with  bonds  which  were  traded  in  on  the  principal  exchanges. 
Their  value  would  rest  in  part  upon  earning  capacity,  in  the  last 
analysis,  and  of  course  would  also  rest  in  the  case  of  many  railroads, 
not  only  on  the  value  of  the  property  devoted  to  public  use,  which 
is  all  that  we  consider  when  we  arrive  at  a  rate  base,  but  also  very 
largely  on  holdings  of  property  not  devoted  to  public  use. 

If  1  recall  rightly,  trie  New  York  Central  System  throughout  the 
period  of  Federal  control  was  receiving  an  income  of  some  ten  millions 
or  more  which  did  not  go  to  the  Director  General  at  all.  It  was  not 
from  property  that  was  taken  over  and  under  Federal  control,  but  it 
was  a  part  of  the  revenues  of  the  Ne>^  York  Central  and  reflected, 
of  course,  in  the  value  of  the  New  York  Central's  securities. 


Tbose  are  the  elements  which  have  to  be  taken  into  account  when 
you  arrive  at  the  value  of  the  securities  of  a  nonassenting  holder. 

Are  we  especially  equipped  for  that?  It  is  not  clear  to  me  that 
we  are.  It  may  be  that  we  are.  I  do  not  wish  to  deny  too  much  on 
behalf  of  the  commission. 

Mr.  Newton.  You  have  a  division  of  finance  with  a  very  com- 
petent director,  Mr.  Mahaffey. 

Mr.  Hall.  Yes. 

Mr.  Newton.  You  have  already  mentioned  the  valuation  work 
that  is  going  on  in  another  division  of  the  commission,  and  it  oc- 
curred to  me  that  with  the  machinery  that  you  now  have  and  with 
such  additions  as  may  be  necessary  to  make,  the  commission  would 
be  much  better  qualified  to  do  this  than  would  be  the  courts,  de- 
pendent as  they  are  upon  the  appointment  of  an  appraiser  here  and 
an  appraiser  there. 

I  find,  in  talking  to  judges  both  in  State  and  Federal  courts,  that 
they  feel  that  more  and  more  of  these  matters  that  have  gone  to  the 
•courts,  ought  to  be  handled  by  commissions. 

Mr.  Hall.  Does  that  mean  additional  commissions  or  the  existing 
-commission  ? 

Mr.  Newton.  Just  speaking  broadly,  they  feel  that  those  things 
involve  questions  that  a  court  can  hardly  approach  and  handle  with 
any  degree  of  satisfaction  to  itself  or  to  the  public.  A  judge  can  not 
appraise  this  property  himself.  He  has  got  to  rely  upon  some  one 
he  will  appoint  for  that  purpose,  and  it  does  seem  to  me,  taking 
everything  into  consideration,  that  the  pubHc  interest  will  be  better 
served  by  letting  this  work  be  done  by  the  commission  rather  than 
by  the  courts 

Mr.  Hall.  Well,  there  are  two  things  to  be  said  in  connection 
with  that — that  is,  there  are  many  more,  but  there  are  two  things 
ivhich  I  might  say  now  in  connection  with  it. 

If,  under  this  bill,  it  were  committed  to  us  to  find  value,  and  I 
suppose  that  means  the  exchange  value  of  the  securities  held  by  a 
nonassenting  holder,  to  do  it  in  our  own  way  and  by  our  own 
methods  with  our  own  forces,  utilizing  what  information  we  have, 
inventory  and  other,  of  the  property  of  the  carrier,  its  annual 
reports,  and  all  the  rest  of  it,  and  come  back  with  a  figure  to  the 
<jourt  in  which  the  condemnation  proceeding  is  pending  and  say, 
'^We  report  that  in  our  judgment  the  value  of  these  shares  on  such 
and  sucn  a  date  was  so  and  so,"  giving  our  reasons  for  it,  and  leave 
it  to  the  court  to  accept  or  reject — that  valuation  would  be  one 
thing,  and  it  would  be  quite  another  thing  for  the  members  of  the 
commission  to  be  constituted  as  officers  of  the  court,  sitting  perhaps 
in  California,  the  next  proceeding  coming  up  in  the  Dakotas  and  tne 
next  in  Louisiana  and  the  next,  perhaps,  in  New  Jersey,  or  in  Georgia, 
wherever  it  might  be,  the  members  of  the  commission  or  a  division 
thereof  being  called  upon  to  function  as  officers  of  that  court  under 
the  rules  prescribed  by  that  court,  or  prescribed  for  that  court  by 
the  Supreme  Court,  as  in  the  case  of  equity  jurisprudence,  possibly 
constrained  to  go  before  that  court  to  take  oath  before  we  could  act, 
and  further  stamped  with  the  quality  of  masters  in  chancery,  that 
seems  to  be  quite  a  different  thing. 
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In  the  course  of  years  and  with  our  experience  we  have  huilt  up  a 
method  of  dealing  with  the  kind  of  value  we  are  after,  the  rate  base^ 
and  I  presume  that  in  the  same  way  we  can  go  after  this  other  valued 
the  exchange  value. 

I  take  it  nere  that  value  would  be  the  consideration  which  a  man 
not  obliged  to  buy  would  pay  to  a  man  not  obliged  to  sell.  If  we* 
were  charged  with  the  duty  of  doing  that  and  reporting  that  to  the> 
court  and  then  letting  the  court  do  with  that  value  what  it  saw  fit, 
that,  as  I  say,  would  be  one  thing;  and  for  us  individually  or  col- 
lectively to  become  officers  of  the  court  and  have  to  pursue  whatever 
methods  the  court  saw  fit  to  apply,  that  might  involve  a  very  great 
interruption  of  our  constantly  growing  work. 

I  presume  that  the  members  of  this  committee  realize  that  under- 
lying all  these  things  which  are  talked  about  as  additional  work  for 
the  commission,  there  is  a  steadily  increasing  mass  of  Utigation,  so 
that  we  have  now  on  our  formal  docket  something  over  2,000  litigated 
cases  where  some  years  ago  the  number  would  have  been  verv  much 
less,  and  I  do  not  touch  upon  those  that  are  on  the  informal  docket. 

Those  cases  deal  with  the  rights  of  individuals,  and  like  any  other 
matters  in  litigation  they  should  be  promptly  considered  and  disposed 
of.  Everything  additional  that  is  committed  to  the  commission, 
especially  if  it  calls  upon  us  to  go  out  of  our  way  into  new  paths  and 
to  serve  m  new  quality,  is  bound  to  take  up  our^ime  and  our  energy 
and,  to  a  certain  extent,  our  money. 

I  think  it  was  mentioned  also  iii  the  report  that  the  bill  does  not 
leave  it  entirely  clear  whether  the  members  of  the  commission  are 
expected  to  perform  these  duties  themselves,  or  whether  they  can 
utdize  their  forces  for  the  purpose.  It  suggests  that  we  are  to  serve 
as  masters  in  chancery,  which  seems  to  imply  that  we  are  to  indi- 
vidually take  oaths,  and  I  do  not  recall  a  case'  where  two  or  three  or 
seven  or  eleven  masters  in  chancery  have  been  appointed  in  one 
given  case.  I  do  not  know  how  it  would  work.  One  master  in 
chancery,  of  course,  can  have  only  one  mind.  I  do  not  know  how 
many  minds  three  masters  in  chancery  might  have. 

Mr.  Newton.  Or  how  many  1 1  mio^ht  have. 

Mr.  Hall.  Or  how  many  *11  might  have,  and  how  that  would 
work  out,  whether  this  would  be  a  majority  rule,  or  what  it  would 
be.     It  is  all  in  the  vague. 

Mr.  Newton.  It  seems  somewhat  that  way  to  me,  although 
I  construed  that  clause  on  page  16,  ''while  acting  as  a  board  *of 
appraisers  the  commission  shall  have  the  power  and  duties  of  a 
master  in  chancery,"  I  did  not  construe  it  quite  as  technically  as 
you  did,  but  of  course  it  should  be  cleared  up. 

Mr.  Thom.  May  I  suggest  there,  Mr.  Newton,  that  it  does  not  say 
that  the  number  of  individual  commissioners  shall  act,  but  it  says 
that  the  commission  shall  act,  and  the  commission  has  but  one  mind. 

Mr.  Hall.  We  are  not  always  aware  of  it. 

Mr.  Newton.  After  some  of  us  read  the  Pullman  Surcharge  Kate 
decision  we  arrived  at  a  different  conclusion. 

I  think  vou  also  said  something  about  the  question  of  whether 
there  will  be  sufficient  moneys  at  your  command.  I  think  that  is 
also  one  of  the  reasons  given  why  you  felt  that  this  should  not  be- 


turned  over  to  the  commission.  I  may  say  in  that  connection  that 
during  the  last  two  years  the  cuts  on  the  funds  of  the  commission 
have  practically  ceased  so  far  as  Congress  is  concerned. 

Mr.  Hall.  Yes. 

Mr.  Newton.  And  Congress  has  taken  the  position  and  some  of 
the  members  of  this  committee  have  interested  themselves  in  that 

?[uestion,  because  the  commission  is  an  agency  of  Congress  and  there- 
ore  the  jurisdiction  of  the  Director  of  the  Budget  over  it  is  somewhat 
different  in  a  way  than  as  to  some  of  the  executive  branches  of  the 
Government,  and  I  was  under  the  impression  that  that  theory  was 
getting  somewhere  and  you  were  getting  about  all  that  you  could 
use. 

Mr.  Hall.  We  appreciate  that  very  much  and  our  exigency  since 
this  action  by  the  committee  and  the  Congress  has  been  in  finding 
the  men  who  are  competent  to  do  the  work,  rather  than  in  finding  the 
money  with  which  to  pay  those  men.  We  have  not  been  able,  in 
some  Ibranches  of  our  work,  to  fill  up  the  quotas  which  had  been  author- 
ised by  the  appropriations  made,  because  of  our  difficulty  in  finding 
the  right  kind  of  men. 

Mr.  Newton.  At  the  salaries  prescribed? 

Mr.  Hall.  Yes.  The  commission  and  the  legislative  committee 
have  not  in  this  instance  been  very  definite  about  the  added  cost, 
because  we  do  not  know  how  much  it  would  involve.  We  do  not 
know  how  many  cases  of  nonassenting  security  holders  are  coming 
to  the  commission  for  determination  of  the  value  of  their  securities. 
We  do  not  know  how  many  cases  there  will  be  of  the  only  other  form 
of  condemnation  that  is  contemplated. 

Mr.  Newton.  Of  course,  those  things  can  not  be  figured  out  in 
advance,  but  don't  you  think,  so  far  as  that  particular  objection  is 
concerned,  that  that  will  be  amply  cared  for  by  Congress  through 
increased  appropriations  ? 

Mr.  Hall.  Judgin§j  by  experience,  we  are  warranted  in  that  hope. 

Mr.  Newton.  I  thmlc  so. 

Mr.  Hall.  But  it  would  only  be  fair,  I  think,  when  we  are  discuss- 
ing this  bill,  to  point  out  that  this  might  take  such  a  shape  that  we 
would  have  to  ask  for  more  men  or  more  money  or  both.  If  the 
bill  should  be  left  in  such  a  way  that  the  court  could  construe  it  as 
requiring  the  individual  service  of  the  members  of  the  division  of 
members  of  the  commission,  sitting  as  masters  in  chancery  and  con- 
ducting hearings  and  the  like,  that  might  constitute  so  formidable 
an  interruption  to  our  work  as  to  be  very  serious,  and  I  trust 
that  the  Congress  will  see  its  way  to  provide  that  if  we  are  to  serve 
as  commissioners  or  as  appraisers,  whatever  it  may  be,  we  may  do  so 
in  accordance  with  our  methods  and  usages  and  through  the  use 
of  our  forces  which  are  now  fairly  well-trained  forces. 

Mr.  Newton.  May  I  not  suggest,  Mr.  Chairman,  that  the  com- 
missioner and  his  associates  give  some  thought  to  an  amendment 
along  that  line,  so  as  to  make  that  clear,  so  that  we  may  have  that 
to  consider  when  we  take  up  the  bill  section  by  section  ? 

The  Chairman.  If  you  will  do  that,  Mr.  Commissioner,  please. 

Mr.  Rayburn.  Mr.  Commissioner,  I  was  interested  in  one  phase 
of  this  whole  question  of  consolidation.  Of  course,  I  think  it  is  in 
the  mind  of  everybody  and  was  when  the  transportation  act  of  1920 
was  under  consideration  and  when  it  was  passed,  that  one  of  the 
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things  to  be  considered  in  this  matter  and  one  of  the  impelling 
reasons  why  a  section  was  put  in  the  bill  with  reference  to  consoli- 
xiation  was  the  question  of  weak  lines. 

What  do  you  think  about  this  measure  as  a  measure  of  economy 
or  as  a  measure  to  effect  economies  in  operation  in  the  long  run,  if  a 
consolidation  along  the  lines  suggested  in  this  bill  could  be  effected? 
Would  there  be  any  or  could  there  be  any  economies,  or  what  is  the 
probability  along  that  line  ? 

Mr.  Hall.  I  think  that  there  would  be  some  economy  in  money. 
There  would  be  more  economy  in  the  time  taken  in  the  movement  of 
freight  which  is  for  the  advantage,  of  course,  of  the  shipper  and  a 
more  dependable  supply  of  power  and  of  cars  which,  again,  represent 
economies  to  be  anticipated  from  the  consolidation  of  diverse  lines 
into  one  system. 

I  think  the  economies  that  might  be  realized  in  money  have  been 
very  greatly  exaggerated.  I  think  the  most  conservative  and  to 
my  mind  the  most  thoughtful  consideration  of  what  might  be  ex- 
pected from  consolidation  is  to  be  found  in  that  memorandum  of 
Mr.  Chambers's  which  I  put  into  the  record  before  the  Senate  com- 
mittee, and  I  see  it  has  been  incorporated  in  the  hearings  here. 

Mr.  Rayburn.  Who  is  Mr.  Chambers? 

Mr.  Hall.  Mr.  Chambers  is  a  vice  president  of  the  Santa  Fe 
system. 

Mr.  Newton.  He  was  an  official  also  of  the  Railroad  Adminis- 
tration, was  he  not? 

Mr.  Hall.  Yes;  he  was  director  of  traffic. 

Could  I  supplement  that  a  little? 

Mr.  Rayburn.  I  trust  you  will. 

Mr.  Hall.  This  commission  is  charged  with  the  exercise  of  regu- 
latory functions  over  the  carriers  engaged  in  interstate  and  foreign 
coinmerce,  and  also,  since  1920,  it  has  been  charged  with  certain 
duties  which  might  include  initiation  of  rate  structures,  but,  at  all 
events,  adaptation  of  rate  structures  to  certain  purposes. 

That  task  can  be  accomplished  far  more  satisfactorily  to  the  coun- 
try and  I  think  with  a  much  greater  degree  of  certainty  and  confidence 
as  to  reaching  right  results  on  the  part  of  the  commission,  if,  instead 
of  having  to  deal  with  all  kind  of  railroads,  big  and  little,  weak  and 
strong,  we  are  dealing  with  a  set  of  competitors  that  are  fairly  well 
matched  and  can  take  about  the  same  medicine,  because  their  traffic 
on  the  whole  is  very  similar. 

It  would  greatly  simplify  the  problem  of  regulation,  and  it  ought 
to  bring  forward  more  rapidly  tne  day  when  rate  reduction  can  be 
something  more  than  a  hope  or  a  dream. 

Now,  I  am  speaking  pernaps  rather  generally  here,  but  as  we  look 
at  it,  that  is  a  very  important  consideration. 

Within  a  given  region  of  the  United  States,  the  rate  structure  has 
to  be  about  the  same.  You  can  not  help  a  weak  railroad  by  allow- 
ing it  to  charge  higher  rates.  They  have  all  got  to  have  about 
the  same  rates.  Many  of  these  weak  railroads  are  weak  simply 
because  they  have  not  the  traffic.  You  must  multiply  the  rate  by 
the  ton  in  order  to  make  revenues.  It  is  an  expense  which  is 
continually  borne  by  the  country  if  property  in  bemg  transported 
from  one  part  of  the  country  to  another  has  to  unnecessarily 
leave  one  line  and  go  onto  another  line.     There  is  always  expense 


incidental  to  the  surrender  of  possession  to  somebody  else  who 
takes  on  that  possession,  and  consolidation  properly  carried  out 
ought  to  result  in  systems  which  can  serve  the  bulk  of  the  United 
States  without  necessitating  more  than  one  transfer;  that  is,  without 
necessitating  more  than  a  two-line  haul.  I  speak  of  the  bulk,  of 
course. 

I  am  not  sure  whether  I  responded  to  your  question  or  not,  Mr, 
Rayburn. 

Mr.  Rayburn.  Exactly  what  I  meant  was  this :  When  I  speak  of 
economies,  I  mean  such  economies  put  into  effect  by  the  railroads  as 
will  cheapen  transportation. 

Mr.  Hall.  Those  economies  come  very  largely  from  the  investment 
of  new  capital.  The  reason  why  the  railroads  of  this  country  have 
come  back  since  1920  is  because  of  the  immense  amount  of  money 
they  ploughed  into  their  plant  and  their  equipment,  that  enables 
them  to  function  at  less  expense. 

To  the  extent  that  a  consolidated  system  has  a  better  balanced 
traffic,  a  better  assurance  of  steady  earnings  and  a  better  credit,  to 
that  extent  it  can  get  the  new  money  needed  for  such  betterments 
more  certainly  and  at  less  cost,  less  hire  for  that  money.  That,  in 
in  turn,  tends  to  reduce  the  operating  ratio,  and  that,  in  turn,  tends 
to  bring  about  the  day  when  the  rates  can  be  reduced. 

Do  I  make  that  plain? 

Mr.  Rayburn.  Yes.  Of  course,  in  considering  transportation  as  a 
whole,  as  a  national  proposition,  the  commission  must  build  a  rate 
structure  that  will  take  into  consideration  what  are  the  so-called 
weak  lines.  Therefore  do  you  not  think  that  the  commission  has 
set  higher  rates  than  it  would  have  if  these  railroads  had  been  joined 
on  to  some  road  that  was  probably  making  an  excess  of  earnings? 

Mr.  Hall.  That  is  another  aspect — the  redistribution.  That 
would  have  its  bearing,  undoubtedly.  But,  Mr.  Rayburn,  let  me 
point  out  to  you  that  before  there  was  any  section  15-A,  before  the 
transportation  act  was  passed,  we  had  to  deal  in  essence  with  the 
same  kind  of  thing.  Take,  for  example,  the  two  main  roads  going 
west  to  Salt  Lake,  the  U.  P.  and  the  D.  &  R.  G.  The  traffic  moving 
from  Denver  could  move  by  either  of  those  roads.  In  order  to 
determine  what  was  a  fair  rate  from  Denver  to  Salt  Lake,  we  had 
to  fix  something  that  was  higher  than  the  Union  Pacific  would  abso- 
lutely need,  and  something  lower  than  the  D.  &  R.  G.,  which  is 
the  weaker  road,  could  fairly  earn.  We  had  to  find  the  happy  mean 
as  nearly  as  we  could,  so  that  the  traffic  might  move  one  way  or 
the  otner,  and  it  would  not  be  confiscatory  on  the  D.  &  R.  G.,  and, 
on  the  other  hand,  it  would  not  be  padding  the  Union  Pacific. 

Now,  that  is  inherent  in  any  rate  structure.  If  you  have  some 
roads  that  are  very  necessitous,  and  others  that  are  fairly  well-to-do, 
and  they  are  all  to  be  kept  alive,  you  have  got  to  consider  both 
kinds  if  you  are  going  to  have  a  rate  adjustment  which  will  promote 
adequacy  of  transportation. 

Mr.  Rayburn.  Of  course,  I  recognize  that  that  problem  is  to  be 
faced  whether  we  have  recapture  under  section  15a  or  not. 
Mr.  Hall.  Yes. 

Mr.  Rayburn.  But  I  must  say  that  I  am  disappointed— probably 
because  I  do  not  know  enough  about  the  question — whenever  a  wit- 
ness comes  here  and  says  that  we  are  not  very  likely  to  get  any  relief. 
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and  in  all  probability  will  not  get  any  relief,  out  of  an  honest,  sane 
consolidation  of  railroads  except  in  the  probability  that  some  lines 
will  be  attached  to  a  stronger  line  that  will  keep  them  going,  when 
they  would  otherwise  be  ripped  up,  and  that  we  may  have  a  little 
more  efficient  service.  It  has  been  my  hope  that  in  a  consolidation  of 
this  sort  we  might  have  a  more  efficient  transportation  system  or 
systems  and  yet  get  some  relief  in  the  way  of  paying  money  to  the 
railroads. 

Mr.  Hall.  Mr.  Rayburn,  I  have  intended  to  voice  what  you  were 
just  summarizing.  I  think  there  are  important  advantages  to  be 
derived  from  consolidation,  if  that  is  the  question,  and  that  there  are 
some  economies;  but  I  have  seen  many  statements  which  to  my  mind 
were  very  greatly  exaggerated  as  to  the  saving  to  be  made. 

Mr.  Rayburn.  Oh,  yes.  Those  statements  are  based  on  hope,  just 
as  a  lot  of  these  railroads  have  been  built,  with  nothing  to  sustain 
them. 

Mr.  Hall.  Yes,  sir;  and  there  is  no  use  fooling  ourselves  or  any- 
body else  as  to  what  is  to  be  anticipated. 

Mr.  Rayburn.  No.     I  want  to  get  what  you  think  about  it. 

Mr.  Hall.  I  think  there  does  result  a  tendency  toward  economy  on 
the  one  hand,  and  better  service  on  the  other  hand,  which  will 
ultimately  be  reflected  in  either  the  holding  down  of  rates  or  the 
reduction  of  rates.  But  just  as  long  as  it  is  true  that  the  railroads' 
cost  of  living  has  gone  up  higher  in  the  last  10  years  than  the  railroads' 
receipts  have  gone  up,  that  cost  of  living  will  have  to  be  taken  into 
account  whenever  we  consider  rate  reduction. 

Mr.  Rayburn.  There  is  no  question  about  that.     That  is  all. 

Mr.  Lea.  Suppose  that  consolidations  should  pretty  generally 
occur,  as  contemplated  in  this  bill,  what,  in  your  judgment,  would  be 
the  effect  upon  the  valuation  of  the  railroads  for  rate-making  pur- 
poses? In  other  words,  would  it  tend  to  increase  the  valuation  of 
the  railroads  for  rate-making  purposes,  or  what  effect  would  it  have, 
probably? 

Mr.  IIall.  I  should  have  to  think  about  that  a  moment.  You  see, 
we  have  taken  the  existing  railroads  of  the  United  States  and,  for 
rate-making  purposes,  have  fixed  upon  a  valuation  date — June  30, 
1914,  1915,  1916,  1917,  down  even  mto  the  twenties— as  our  work 
progressed.  Then,  if  and  when  we  try  to  bring  the  valuation  for 
rate-making  purposes  down  to  date,  we  have  got  to  take  account  of 
the  increment,  and  also  of  what  has  been  retired,  what  has  become 
obsolescent  and  gone  out.  Now,  a  change  in  ownership  of  a  given 
stretch  of  rails  ought  not  to  affect  that,  as  far  as  I  can  see. 

Mr.  Lea.  Wliat  I  had  in  mind  was  this,  for  one  thing:  We  have, 
for  example,  a  strong  railroad  company  that  is  expected  to  take  over 
a  weak  one,  a  road  that  is  comparatively  nonproductive.  The  stock- 
holders of  the  strong  road,  if  they  take  over  tne  weak  road,  are  going 
to  have  their  dividends  proportionately  decreased,  if  the  rates  remain 
the  same.  The  natural  tendency,  it  would  seem,  would  be  for  the 
strong  roads  to  oppose  taking  over  these  weak  roads  that  would 
lower  their  dividencS..  Now,  one  way  out  of  the  woods  is  to  increase 
the  valuation  of  those  two  roads,  when  consolidated,  above  their 
present  valuation,  to  give  the  same  return:  that  is,  ultimately  it 
would  work  out  that  way,  would  it  not?  That  is,  it  would  be  the 
tendency  of  the  railroads  to  want  to  do  that;  to  get  an  increased 


valuation  in  order  to  take  care  of  the  stockholders  of  the  profit- 
])roducing  road? 

Mr.  Hall.  Well,  they  might  want  to  do  it,  but  I  do  not  quite  see 
how  they  would  do  it. 

Mr.  Lea.  Has  not  the  general  history  of  consolidations  been  an 
increased  capitalization  accompanying  them? 

Mr.  Hall.  Capitalization  has  nothing  to  do  with  valuation. 

Mr.  Lea.  I  mean  valuation.  Have  not  consolidations  of  corpora- 
tions generally  meant  increased  valuations? 

Mr.  Hall.  Of  the  property? 

Mr.  Lea.  Yes. 

Mr.  Hall.  I  do  not  know  that  we  have  any  record  to  that  effect. 

Mr.  Lea.  That  is  the  rule,  is  it  not,  in  private  corporations  not 
•controlled  by  regulatory  bodies? 

Mr.  Hall.  I  do  not  know  that  we  know  anything  about  their  value. 
We  may  know  something  about  their  capitalization. 

Mr.  Lea.  I  have  only  a  general  impression  about  that,  as  a  member 
of  the  public;  but  it  seems  to  be  the  general  impression  that  consolida- 
tion of  corporations  leads  to  an  aggregate  capitalization  in  excess  of 
the  total  valuation  of  the  corporations  consolidated,  and  I  wanted  to 
get  vour  judgment  as  to  how  that  would  affect  rate  making. 

Mr.  Hall.  It  had  not  occurred  to  me  that  it  would  affect  it  one 
way  or  the  other,  and  therefore  I  paused  for  a  moment  before  replying. 
So  far  as  the  capitalization  is  concerned,  that  is  protected  by  the 
commission  at  present,  under  section  20-A,  and  it  is  not  likely  that 
the  commission  would  suffer  a  swollen  capitalization. 

Mr.  Lea.  I  suppose  we  would  have  to  depend  upon  the  commission 
to  protect  the  public  against  that  desire  to  take  care  of  railroad 
stockholders  in  that  way. 

Mr.  Hall.  As  a  practical  matter,  gentlemen,  is  not  that  necessary? 
If  the  commission  can  not  do  the  job,  then  you  ought  to  put  some- 
body in  the  commission's  place.  But  you  have  laid  upon  the  carriers 
certain  duties,  by  statute,  and  vou  have  given  us  the  power  to  deal 
with  alleged  infractions  or  failure  on  their  part  to  perform  their 
duties;  and  then,  in  addition,  you  have  conferred  upon  us  certain 
powers  and  duties  like  valuation,  passing  upon  new  security  issues, 
and  such  as  vou  propose  here  in  this  bill. 

Now,  if  those  functions  are  to  be  intelligently  and  adequately 
exercised,  it  seems  to  me  that  what  is  to  be  done  will  have  to  be 
determined  by  the  record  that  is  made,  and  that  if  you  try  to  limit, 
restrict,  or  control  what  is  done  without  knowing  what  that  record 
will  be,  something  artificial  is  coming  into  the  dealing  that  will  make 
it  unsatisfactory,  and  that  really  the  solution  is  for  the  Congress, 
if  It  has  not  an  agency  that  can  fulfill  its  will  and  do  what  the  statute 
calls  for,  to  get  rid  of  that  ^gency  and  get  another. 

Mr.  Lea.  I  presume  another  agency  would  have  to  perform  the 
same  function. 

Mr.  Hall.  Well,  of  course,  opinions  will  differ.  You  can  not 
put  1 1  men  on  a  commission  whose  views  will  not  differ.  I  suppose 
on  this  committee  and  on  the  Senate  committee  there  will  be  men 
whose  views  will  differ  from  those  of  the  majority  of  the  commission. 
They  may  accord  with  those  of  a  minority  of  the  commission.  We 
do  not  know;  and  all  we  can  know  is  that  reasonable  care  has  been 
taken  in  selecting  an  agency,  which  has  built  up  a  staff  that  is  now 
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informed  by  experience,  that  is  very  competent  and  well  versed— 
I  think  Mr.  Thorn  will  bear  me  out  in  that  statement — and  that  we 
have  since  1887  been  trying  to  handle  this  problem  of  regulation: 
chiefly,  until  1920,  rate  regulation,  but  since  1920  trying  to  deal 
with  these  other  questions,  too.  Now,  I  think  it  is  of  the  essence  of 
that  dealing  that,  with  certain  legislative  standards  laid  down  as  our 
guide,  the  agency,  whatever  it  may  be,  should  be  empowered  to 
apply  those  standards  to  the  facts  developed  upon  a  record,  without 
a  airection  as  to  what  it  is  to  do  in  the  way  of  that  applying. 

Do  I  make   that  plain? 

Mr.  Lea.  Yes.  Personally  I  have  the  idea  that  the  solution  of  our 
railroad  problem  depends  upon  the  commission.  I  think  that  our 
fate  on  tnat  question  is  linked  up  with  your  commission,  and  I  am 
hoping  for  its  success. 

On  this  question  raised  by  Mr.  Rayburn  about  the  problem  of 
taking  care  of  the  weak  road,  if  we  consolidate  and  give  the  weak 
road  to  the  strong  we  simply  pass  the  burden  over  to  the  strong 
road,  do  we  not,  in  effect? 

Mr.  Hall.  If  you  could  divide  railroads  or  mankind  into  the  weak 
and  the  strong,  financially  or  otherwise,  and  say, ''  Now,  permanently 
throughout  this  man's  lifetime  he  is  weak,  he  is  going  to  oe  poor,  and 
throughout  another  man's  lifetime  he  is  strong,  he  is  going  to  be 
rich,"  then  we  could  perhaps  attempt  something  of  that  kind.  But 
the  butcher  boy  of  to-day  may  be  the  head  of  a  great  packing  house 
20  years  hence,  and  if  you  take  the  railroads  that  were  classed  as 
weak  10,  20,  or  30  years  ago  and  match  them  up  with  those  classed 
as  weak  to-day  you  will  find  that  a  great  many  which  were  weak 
then  are  strong  now.  We  have  not,  therefore,  any  permanent 
element  in  that  problem. 

Now,  every  one  of  these  roads  that  may  be  classed  as  weak — and 
it  is  not  necessarily  weak  because  it  is  sliort,  or  short  because  it  is 
weak — may  have  in  it  the  possibilities  of  a  great  and  very  early 
prosperity.  At  all  events,  if  it  serves  communities  it  is  performing 
a  public  service  and,  to  the  extent  of  the  traffic  that  it  has,  is  of 
some  value  in  any  system;  something  above  its  scrap  value.  It 
seems  to  me  that  a  rational  plan  of  consolidation  would  involve 
taking  in  the  less  productive  properties  at  a  figure  that  somewhat 
resembled  their  contribution  to  the  whole:  something  representing 
their  present  value  and  not  their  value  as  based  upon  what  they 
might  be  in  years  to  come. 

So  I  think  it  comes  right  back  to  the  plain  common-sense  proposi- 
tion :  The  value  for  the  purposes  of  consolidation  is  to  represent  the 
compensation  which  a  man  not  forced  to  buy  would  pay  to  a  man 
not  forced  to  sell. 

Mr.  Lea.  Of  course,  the  fact  that  some  of  these  weak  roads  may 
work  out,  and  probably  will,  is  one  hopeful  feature  of  the  situation. 
But  fundamentally  we  deal  with  the  problem  on  the  theory  that  they 
are  poor  producers.  That  is  what  the  problem  is,  is  it  not;  dealing 
with  roads  which  are  poor  producers  ?  Now,  when  the  stockholders 
of  a  strong  railroad  want  to  consider  consolidation,  they  are  forced, 
as  business  men,  I  take  it,  to  try  to  make  a  consolidation  that  will 
make  the  best  return  to  the  company.  That  will  be  their  interest. 
The  public  interest,  as  we  take  it  here,  is  to  try  to  get  them  to  take 
the  burden  of  these  poor  roads,  which  means  a  financial  sacrifice  to 


them.  How  are  they  going  to  be  compensated  in  this  plan  of  con- 
solidation, without  any  change  in  the  rates,  for  taking  over  a  road 
that  unquestionably  is  not  a  productive  road? 

Mr.  Hall.  I  have  not  looked  at  this  bill,  or  any  other  consohdation 
bill,  as  an  orphan  asylum  for  the  weak  sisters.  It  seems  to  me  that 
what  you  call  a  weak  road  should  go  into  a  consohdation  at  a  figure 
that  represents  its  real  worth. 

Mr.  Lea.  Then  suppose  it  goes  in  at  its  real  worth.  It  may  be 
25  per  cent  of  its  replacement  value.  Then,  when  it  becomes  the 
property  of  a  prosperous  company,  for  rate-making  purposes  it 
wouJd  be  valued  at  least  at  replacement  value,  would  it  not « 

Mr.  Hall.  Well,  we  have  never  quite  done  that,  I  think 

Mr.  Lea.  Anyway,  it  would  have  a  greatly  different  valuation « 

Mr  Hall.  For  rate-making  purposes;  yes.  For  example,  here  is 
a  road  that  cost  5^50,000  a  mile  to  build.  It  is  so  located  that  it  does 
not  earn  its  operating  expenses.  You  might  go  further  and  say  that 
at  present  it  has  hardly  more  than  scrap  value.  And  yet  that  road 
under  the  existmg  rate  base  and  rate  adjustment  in  that  region,  may 
lack  nothing  in  the  world  except  traffic.  Now,  just  as  has  happened 
m  lexas,  oil  fields  or  something  else  may  give  it  that  traffic.  It 
would  not  be  just  to  say  that  this  road  should  be  debarred  from  earning 
out  of  that  traffic  a  fair  return  upon  the  real  value  of  the  road  for 
rate-making  purposes,  as  distinguished  from  what  miglft  be  its  scrap 
va  ue  to-day.  That  is  one  distinction  that  can  be  drawn  between 
value  for  rate-makmg  purposes  and  value  in  exchange. 

Mr.  Lea.  But  in  practice,  as  a  weak  road  was  taken  over,  this 
change  m  valuation  between  the  purchase  price  and  the  valuation 
for  rate-making  purposes  would  in  the  aggregate  be  a  compensa- 
T/T  larpr  road  to  a  degree,  would  it  not? 

Mr.  Hall.  It  would  have  a  more  valuable  property. 

Mr.  Lea.  For  rate-making  purposes? 

Mr.  Hall.  Yes. 

Mr.  Lea.  And  that,  in  turn,  would  tend  to  distribute  the  burden 
to  the  shippers  of  the  country,  of  course,  generally,  and  take  it  away 
from  the  stockholders  of  the  weak  road? 

Mr.  Hall.  Well,  I  do  not  know  that  the  valuation  for  rate-making 
purposes  of  this  weak  road  to  which  you  refer  would  be  any  greater 
or  any  less  after  it  went  into  the  consolidation  than  before.  I  have 
been  trying  to  draw  the  distinction  between  the  value  for  rate- 
making  purposes  and  the  value  in  exchange.  We  have  already  un- 
doubtedly, inventoried  this  weak  road  that  you  are  speaking  of-  we 
have  collected  the  information  with  regard  to  it  which  Congress  re- 
quires us  to  collect  under  section  19-A;  as  of  the  valuation  date  we 
have  gotten  together  costs,  prices,  and  so  on;  and  in  course  of  time 
that  will  be  brought  down  to  date  as  the  rate-making  base  the 
amount  upon  which  that  weak  road  will  be  entitled  to  earn  a  fair 
return  if  it  can,  under  a  rate  adjustment  that  has  been  approved 
and  IS  sound  for  the  part  of  the  country  where  it  is 

Now  if  that  road,  which  we  may  call  Road  A,  should  be  shifted 
into  and  become  a  competent  part  of  a  system,  I  do  not  see  why  its 
rate-makmg  value  would  be  changed  by  reason  of  that  incorporation. 
«},  lA  u.'x.  ^^  ^^^  aggregate  rate-making  value  of  the  two  roads 
snouid  be  the  same  after  a  consolidation  as  before,  theoretically  at 
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Mr  Hall.  Yes;  theoretically.  PracticaUy  I  do  not  know  what 
would  happen.  I  presume  that  if  such  a  weak  road  went  into  a 
system  lil^e  the  Santa  Fe,  they  probably  would  put  the  roadbed  into 
a  Santa  Fe  condition;  they  would  put  Santa  Fe  equipment  over  it; 
they  would  have  heavier  rail,  and  all  the  rest  of  it,  and  in  a  shott 
time  that  road  would  be  worth  more  for  rate-making  purposes. 

Mr  HocH.  I  would  like  to  pursue  just  a  httle  further  Mi.  Lea  s 
line  of  ouestionine.  Ho  suggests  that  if  the  weak  lines  are  put  with 
the  strong  lines  that  would  put  an  additional  burden  uoon  the_  strong 
lines  for  which  they  would  have  to  be  compensated,  and  that  the  only 
way  to  compensate  them  would  be  an  increase  of  rates.  Do  we  not 
have  to  bear  in  mind  the  present  situation  and  the  present  law.  under 
which  the  theory  is  that  the  weak  line  is  now  associated  with  a  strong 
strong  line  for  rate-making  purposes  in  this  group  system  as  contem- 
plated in  section  15-A,  ancf  that  it  is  now  receiving  a  rate  which  is 
{ligher  than  a  reasonable  rate  by  virtue  of  the  fact  that  the  weak  Ime 
is  included  with  it  for  rate-making  purposes:  so  that,  as  a  matter  ot 
fact,  there  would  be  no  necessity  for  increasing  the  rates  under  a 
consolidation  to  compensate  it,  because  it  is  already  getting  whatjve 
may  call  an  extra  hfgh  rate  by  virtue  of  this  group  system  of  rat* 
making  now  in  effect,  and  that  just  to  the  extejit  that  we  got  any 
economies  by  a  consolidation,  as  distinguished  from  an  as.sociation 
for  rate-makftg  purposes  only,  to  that  extent  we  would  make  possi- 
ble, under  consoUdation,  a  decrease  in  rates? 

Mr.  Hall.  Yes ;  I  agree  with  you.  ,  .1      *i 

Mr  HocH.  Is  not  the  comparison  with  the  present  law  rather  thuii 
with  the  situation  where  we  had  no  grou])  system  of  rate  making  i 

Mr.  Hall.  All  comparisons,  when  you  are  framing  legishitaon  it 
seems  to  me,  must  be  with  the  state  of  thmgs  that  exists  Taking  it 
bv  and  large,  consolidation  seems  to  me  mainly  to  make  for  adequacy 
of  transportation  service  at  the  lowest  cost  to  the  public  that  can  be 

'* S  HocH.  It  has  been  assumed  by  witnesses  beiore  this  committee 
that  the  policy  of  consolidation  is  already  estabhshwl  in  the  law. 
Do  you  interpi-et  the  present  law  as  directing,  m  an  affirmative  waj, 
the  Dromotion  of  consolidations  *  ....  •       1 

Ut  Hall.  I  construe  the  present  law  as  indicating  a  congressiona 
intent  that  consolidations  in  the  public  interest  shallLe  furthered  and 

"^^Mr  HocH.  It  provides  that  considerations,  under  certain  limita- 
tions, should  not  be  hindered.  I  do  not  see,  except  by  J"fe'-«"ce- 
which  is  perhaps  rather  strong-that  there  is  anything  in  the  present 
law  comparabfe  to  the  section  that  we  find  in  the  proposed  law  which 
sets  out  an  affirmative  declaration  of  pohcy  to  promote  consohda- 
tions;  but,  rather,  all  that  I  find  in  the  law  is  that  Congress  said: 

There  mav  be  some  consolidations  that  ought  not  to  l>c  prohibited.  We 
ouaht  to  iSv  the  antitrust  laws  to  the  extent  of  perniitting  some  consolidations 
thit  max  be  sought  in  the  natural  course  of  events  by  the  railroads,  but  in  per- 
mfttiM  those  departures  from  the  rule  against  consolidat  ons  we  think  they  sho  Ud 
SJily  be  Permitted  if  in  harmony  with  the  general  plan  which  we  direct  the 
commission  to  formulate. 

I  do  not  find  anything  in  the  present  law  that  says  that  it  is  the 
policy  to  bring  about  consohdations.  I  do  not  want  to  be  academic 
about  this,  but  I  think  the  question  of  the  pohcy  of  consohdation  is  a 


large  question  here,  and  it  seems  to  me  somewhat  of  a  mistake  to 
assume  that  that  large  question  has  already  been  settled  by  Congress 
1  want  to  get  your  idea  about  that.  ^ 

Mr.  Hall.  My  impression  is  that  what  was  there  incorporated 
really  represented  a  congressional  intent  that  consolidation,  unifica- 
tion, m  sonae  form,  should  be  furthered  rather  than  hindered;  that 
restraints  of  antitrust  and  other  laws  in  so  far  as  thev  conflicted  with 
that  should  be. removed,  and  that  the  country  was  really  looking  for- 
♦  w  •  ,u  P^^^T-  ""l  ^"^l^i^g  ^P  strong  competing  systems.  I  think 
}.ni  it^ ^'^"^  whicliis  taken  generally  by  those  wlio  have  to  consider 
such  matters  I  think  the  railroads  have  construed  it  as  representing 
an  attitude  of  Congress  toward  the  transportation  problem  or  prob- 
lems: and  I  confps.<?  tbnf   cr^  fo,.  ac  ^1.^  ^«„ J  .'l^xi  •  r  . 


lems;  and  I  confess  that,  so  far  as"one  mlVreg^rTa^y^^^^^      as  ^dng 

Congress  I  have  regarded  it  as  the  settled  policy  of 


a  settled  Ppl'^.V  of      •.^.        .  ..„.,  ..s^'ueu  .i,  as  me  seiiiea  policy  of 

Z^'u^'^^'ir^  •''^*  !*  ^*J'''"^  ™*'^«'-  than  opposed  conso"tidatfon. 
Mr  HocH.  Then  just  to  the  extent  that  consolMations  fail  to  come 

faibrer     ""         P''®^*'"*  l*^-  ^0"  would  consider  the  present  law  a 

T  *^'"'.  ^^&  ^^^'  }  "^h'"*^  ^^^  present  law  is  unnecessarUy  rigid. 
1  think  It  has  served  a  very  useful  purpose.  It  has  promoted  a  lot 
of  discu^ion  and  thought.  I  think  it  has  prepared  the  ground,  so  to 
speak:  it  has  paved  the  way.  I  think  it  is  unnecessarily  ririd  in 
several  things.  It  contemplates  only  one  form  of  consolidation,  the 
corporation   owning  what  it  operates  and  operating  what  it  owns 

in=f'I'n7**V*°i."''*  ®/P^*  *  ^^^t*""  '«>  J«aP  into  fu"  growth  in  an 
instant.     You  have,  for  example,  out  of  ten  or  fifteen  possible  com- 

^!^f  ?^  ?l  "  ^Y^^^l-^^r^OT  five  that  are  prepared  to  consolidate- 
but  not  the  whole  15— and  to  consolidate  in  the  form  contemplated 
by  the  existing  statute      They  might  consolidate,  but  there  are  still 

wmiKl  llf  '  *"  I  "l"'  °^-  *•"?  '■^'  "<''"«  "^^Sht  consolidate.  That 
r^ii  K.^.  a  reduction  in  the  number  of  corporations  outside  the 
t^n^^;  8tm  you  have  not  the  system;  and  then,  as  this  process 
went  on,  every  tune  there  was  a  closer  approach  to  consolidating  the 
structure  ^""^  '"  ^"^^  *  revamping  of  the  corporate 

All  that  is  clumsy,  if  I  may  say  so  with  aU  respect.  We  have  the 
experience  of  a  hundred  years  in  this  country  to  guide  us,  and  might 
avail  ourselves  of  the  other  methods  of  getting  together  until  we  Xi- 

TaZI "1  the  stage  where  each  system  does  own  what  it  operates 
and  operate  what  it  owns. 

Mr.  HocH.  The  bill  here  abandons  entirely  the  idea  of  the  for- 
^nnf  f "  J  "  general  Dlan  of  consolidation  for  all  the  railroads  of  the 
nff»™7;    \  **°  ^^'''y  understand  the  practical  objections  that  are 

of  ?htf  .^J^.^?'"""^"''""."-  *  ^*'?*"'*^  PJ»°  P""ing  all  the  railroads 
of  this  country  in  a  certain  number  of  systems,     f  can  see,  however, 

bef«r«  J-^.  •'""^J^e'-aWe  advantage  in  some  sort  of  general  scheme 
Detore  you  start  in  to  approve  any  particular  projects.  Do  you  think 
simnlJl!"^  possibdity,  by  proceeding  under  the  proposed  bill,  and 
nu^}^-  P  f  ."^  "P"*"  each  project  as  it  is  presented,  that  we  may  build 
%!r  S*  ^^  *  system  that  is  not  harmonious  at  all  ? 
Mr.  Hall.  What  is  possible,  of  course,  is  very  hard  to  speak  about. 

d^e  t.^  .*i'^P''?^^^^'  ^>'''°i'  ^}"^^  **»«  commission  ancTeverybody 
else  will  constantly  have  in  mind,  in  each  instance,  whether  what  ii 

posed  XXfe."  '""'  '"  ""^  ^'^'^  '"  ^'  '"  "^^^^  "•^'^*  "'"  •'^  P- 
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Mr.  HocH.  So,  as  a  matter  of  fact,  even  though  there  is  no  require- 
ment of  a  general  fixed  plan,  you  think  that  it  will  be  sufhcient  to 
have  within  the  minds  of  the  commission  the  whole  general,  ultimate 
situation  as  they  pass  upon  each  particular  project? 

Mr.  Hall.  Speaking  generally,  and  answering  as  to  the  whole- 
there  are  a  great  many  considerations  involved  m  that— but  speaking 
of  the  whole,  I  think  it  would  be  sufficient  to  try  it,  and  if  we  found 
after  a  few  years  of  experience  that  it  was  not  working  right  then  it 
ought  to  be  possible  to  come  back  to  the  Congress  and  explain  how 
and  why  it  was  that  it  was  not  working  right.  ,  ,  ^^^  .    ^, 

I  ought  to  say  that  when  the  transportation  act  of  1920  was  m  the 
framing,  and  the  commission  was  asked  to  express  its  views  on  this 
and  other  subjects,  it  did  not  have  in  mind  the  formulation  of  any 
complete  plan   of  consohdation,   but  pronosed   that   authority   be 
granted  to  this  commission  to  approve  applications  for  consolidation 
upon  such  terms  for  the  public  interest  as  the  commission  might 
approve.     It  was  a  very  simple  proposal,  and  it  was  incorporated  in 
the  House  bill  as  it  passed  the  House.     Later  it  was  modified  by  the 
conferees  in  the  conference  between  the  Senate  and  the  House,  and 
it  finally  emerged  in  its  present  form.     The  commission  has  ac- 
cepted the  mandate  given  under  that  act,  as  it  emerged  from  the 
work  of  the  conferees,  but  I  do  not  know  that  we  have  ever  been 
very  strongly  impressed  with  the  necessity  or  even  with  the  advan- 
tage, of  a  complete  plan.     However  that  may  be  we  have  had  that  m 
mind  for  six  years,  and  we  have  had  the  very  full  report  of  Professor 
Ripley.     We  regard  that  as  a  very  intelligent  and  thoughtful  report. 
We  have  had  something  like  two  years  of  hearings.     During  the 
succeeding  years  we  have  been  analyzmg  the  results  of  those  hearings 
as  contained  in  some  54  volumes  of  record.     We  have  reached  the 
conclusion  that  there  are  so  many  alternative  solutions  as  to  what 
would  make  the  best  system  in  the  public  mterest  that  it  would  be  a 
little  hazardous  to  undertake  to  plat  out  in  advance  one  of  them 
and  say,  ''this  is  the  system  in  which  these  carriers  may  l^m,  but 
they  may  not  cross  the  line  and  join  another  system.       it  is  true  that 
the  existing  statute  provides  that  the  plan  can  be  modified,  and, 
undoubtedly,  it  would  be  modified  upon  further  hearings.     1  am 
making  a  rather  long  answer  to  your  question,  but  1  think  that  what 
we  have  here,  as  a  result  of  that  investigation,  in  No.  12964  consolida- 
tion of  railroads,  and  the  little  experience  which  we  have  had  alreadv 
with  applications  for  authority  to  acquire  control  under  paragraph 
(2)  of  section  5,  and  the  processes  of  education  which  have  been  going 
on  throughout  the  country  and  among  the  earners,  will  suthce  to  keep 
that  aspect  of  the  question— whether  what  is  here  contemplated  will 
fit  in  with  the  rest— prominently  in  the  minds  of  those  who  apply 
to  us  or  oppose  applications,  and  of  those  of  us  who  have  to  sit  on 

the  bench  and  deciae.  .     .  i       ^i     ^ 

Mr.  HocH.  I  was  not  a  member  of  the  committee  when  the  trans- 
portation act  was  passed,  but  I  assume  that  those  who  framed  pa,ra- 
graph  (4)  of  section  5  framed  it  under  a  fear  that  if  the  commission 
were  simply  turned  loose  to  approve  any  particular  projects,  we 
might  not  have  a  harmonious  system  in  this  coimtry.  I  am  only 
asking  this  question  because  we  are  now  asked  to  abandon  that 

policy. 
The  Chairman.  It  was  not  done. 


Mr.  HocH.  The  bill  did  not,  but  I  assume  that  was  the  idea  of  the 
framers  of  paragraph  (4)  of  section  5.  I  see  the  objection  to  it,  bat  I 
think  it  should  be  made  pretty  clear,  because  we  are  plainly  abandon- 
ing thatpolicy  here  in  repealinjj  paragraph  (4). 

The  Chairman.  That  question  was  thoroughly  discussed  on  the 
floor  of  the  House,  and  it  was  thoroughly  discussed  in  this  committee. 

Mr.  HocH.  Of  course,  that  simply  argues  that  the  committee  was 
wiser  than  the  conferees,  because  we  are  now  reversing  the  conferees. 
I  am  willing  to  assume  that. 

Mr.  Thom.  You  admit  that. 

Mr.  HocH.  Yes,  I  admit  it! 

Mr.  Lea.  In  reference  to  your  answers  in  response  to  Mr.  Hoch's 
questions  as  to  the  valuation  for  rate-making  purposes  on  account 
of  the  consolidation  of  those  roads  which  are  weak  roads  operating 
on  an  uneconomical  basis,  we  have  this  question  as  to  where  the 
loss  is  going  to  be  placed.  If  we  permit  the  strong  roads  to  acquire 
those  weak  ones  at  a  fair  valuation,  that,  in  substance,  transfers  the 
loss  to  the  stockholders  of  the  weak  roads,  I  take  it.  That  is  sub- 
stantially true,  is  it  not? 

Mr.  Hall.  It  does  not  transfer  the  loss.     They  realize  their  own 

loss. 

Mr.  Lea.  It  is  placed  on  them  as  their  loss,  and  there  it  justly 
rests.    I  take  that  to  be  true. 

Mr.  Hall.  Yes,  sir. 

Mr.  Lea.  This  weak  road  has  a  rate-making  value  of  $6,000,000, 
and  it  has  a  turnover  value  or  a  take-up  value  of  $3,000,000:  Now' 
why  should  that  road  be  given  a  $6,000  000  valuation  for  rate-making 
purposes  when  taken  by  a  strong  road,  and  when  the  loss  has  been 
thrown  upon  the  stockholders  of  the  weak  road?  What  justification 
wouJd  there  be  in  giving  a  rate-making  value  of  $6,000,000  to  that 
road,  when  it  is  taken  over  or  when  it  is  acquired  for  $3,000,000? 

Mr.  Hall.  That  depends  upon  your  conception  of  the  meaning  of 
a  rate  base.  If  the  rate  base  represents  what  the  carrier  would, 
under  a  reasonable  adjustment  ol  rates,  be  authorized  to  earn  and 

u  ^ — ^^  ^^^^  ^^  ^^*^  ^^^  mean,  then  I  do  not  see  any  reason  why 
that  road  should  change  its  rate  base  because  it  passes  from  the 
hands  of  one  owner  to  the  hands  of  another. 

Mr.  Lea.  But  for  rate-making  purposes,  that  weak  road  would 
nave  a  valuation  in  excess  of  its  earning  capacity. 

Mr.  Hall.  Yes,  sir;  and  that  is  true  of  many  roads. 

Mr.  Lea.  That  is  with  the  idea  of  encouraging  the  stockholders  to 
maintain  the  weak  road. 

Mr.  Hall.  I  do  not  think  so  at  all. 

Mr.  Lea.  And  give  the  public  the  benefit  of  transportation. 

Mr.  Hall.  No,  sir.  This  weak  road  you  speak  of  may  not  be 
earning  anything  like  a  fair  return  upon  $6,000,000,  if  that  is  what 
you  name  as  the  rate  base.  It  may  not  be  earning  operating  ex- 
penses. The  meaning  of  the  rate  base  is  that  if  the  condition  of  that 
weak  road  so  changes  that  it  is  able  to  earn  a  return  of  more  than  6 
per  cent  on  the  $6,000,000,  it  is  entitled  to  keep  up  to  that  6  per  cent 
on  $6,000,000,  instead  of  computing  6  per  cent  on  $3,000,000  or 
♦1,000,000,  or  upon  its  scrap  value,  whatever  it  may  be,  or  even 
•100,000. 
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Mr.  Lea.  My  question  was  on  the  assumption  that  it  continues  to 
be  a  weak  road,  and  fails  to  make  a  return  on  $6,000,000.  We  will 
assume  that  it  is  still  weak,  and  a  comparatively  nonoroductive  road, 
after  it  is  taken  over  by  the  strong  road.  Why  should  that  old  rate- 
making  value,  when  it  is  taken  over  by  the  new  company,  be  con- 
tinued? Is  not  this  placing  a  burden  on  the  shippers  of  the  country 
by  the  transfer,  when  they  should  get  the  benefit  of  it?  Those 
stockholders  have  built  an  uneconomical  road,  and  they  have  suffered 
the  loss  when  they  transferred  it  for  less  than  it  cost  them;  but,  instead 
of  giving  the  shippers  of  the  country  the  benefit  of  the  reduced  price 
at  which  the  road  was  actually  acauired,  the  rate-making  value  in  the 
custody  of  the  strong  road  is  fixed  on  a  basis  in  excess  of  what  they 
actually  paid  for  it,  and  when  there  is  no  doubt  about  what  it  costs. 
What  justification  is  there  for  that? 

Mr.  Hall.  The  justification  seems  to  lie  in  the  distmction  between 
rate  value,  or  value  for  rate-making  purposes,  and  the  exchange  value. 
If  there  is  no  justification  for  that  distmction,  then  there  would  not 
be  any  justification  for  it  here.  ,        •       i 

Mr.  Lea.  I  think  there  is  a  justification  for  that  m  the  case  of 
the  weak  road,  but  where  the  road  has  no  fictitious  value  with  the 
strong  road,  and  there  is  no  doubt  about  what  it  cost,  whv  should  it 
be  given  a  rate-making  value  in  excess  of  the  known  cost?  There  is 
no  necessity  for  encouraging  the  protection  of  that  road  under  that 
general  provision  which  is  in  the  mterest  of  the  weak  road. 

Mr.  Hall.  I  do  not  look  upon  these  provisions  as  to  valuation  as 
relating  to  encouragement  or  the  reverse,  but  as  an  attempt  to 
ascertain  the  economic  value.  Our  work  in  the  bureau  of  valuation 
has  been  pursued  with  that  thought  in  mind,  as  I  understand  it,  in 
endeavoring  to  ascertain  what  is  the  rate-making  value  of  the  property 
of  a  carrier  devoted  to  public  use.  I  have  used  as  an  illustration  the 
case  of  a  weak  road,  where  its  value  in  exchange  might  be  very  much 
less  than  its  rate-making  value,  and  the  reverse  of  that  may  be  true. 
You  may  find  a  very  prosperous  and  very  profitable  road,  the  value 
in  exchange  of  which  will  greatly  exceed  its  rate-making  value.  We 
have  got  to  use  the  same  rule.  You  can  not  say,  "If  you  are  pros- 
perous we  will  applv  one  method  to  you,  and  if  you  are  not  prosperous, 
we  will  apply  another." 

Mr.  Lea.  Of  course,  a  general  purpose,  or  at  least  one  purpose, 
of  rate  making  is  protection  against  excessive  rates.  In  fixing  the 
rate-making  value,  of  course,  we  had  to  take  the  railroads  as  they 
were.  I  take  it  that,  as  a  matter  of  necessity,  the  roads  had  to  be 
given  a  rate-making  valuation  in  excess  of  their  earning  capacity. 

Mr.  Hall.  No. 

Mr.  Lea.  Or  a  valuation  for  rate-making  purposes  in  excess  of 
what  they  were  really  worth,  based  on  their  earning  capacity.  That 
is  to  say,  the  value  of  the  railroad  to  the  stockholders  was  one  thing, 
and  the  value  for  rate-making  purposes  was  another.  We  did  give, 
a  rate-making  value  in  many  instances  in  excess  of  the  stock  value. 

Mr.  Hall.  And  in  many  instances  it  was  lower. 

Mr.  Lea.  Possibly  that  is  true;  but,  at  the  same  time,  it  was  with 
the  idea  of  encouraging  and  maintaining  the  transportation  system. 
When  we  know  exactlv  what  the  road  costs,  I  do  not  see  that 
there  is  any  necessity  of  giving  that  road  a  rate-making  valuation  in 
excess  of  what  it  did  cost.     That  would  be  the  case  here.     The  taking 


over  of  a  weak  road  by  a  big  road  means  that  the  stockholders  of  the 
weak  road  must  bear  the  economic  loss.  When  it  is  transferred  to  a 
strong  road,  why  should  it  be  given  a  rate-making  value  greatly  in 
excess  of  what  it  actually  cost  ?  It  is  a  f ctitious  valuation  that  forces 
the  public  to  bear  the  expense  of  it.  That  may  be  necessary,  but  my 
question  is,  what  is  the  justification  for  it  ? 

Mr.  Hall.  It  is  a  rather  confusing  thing,  I  agree.  Still,  the  case 
is  not  one  of  value  in  the  hands  of  a  weak  road  as  contrasted  with 
value  in  the  hands  of  a  strong  road.  The  value,  whether  it  be  for 
rate-making  purposes  or  whether  it  be  for  exchange  purposes,  may  or 
may  not  approximate  the  cost.  It  may  be  very  different.  If  the 
rate-making  value  of  a  railroad  has  been  determined  by  us  to  be 
$6,000,000,  you  say  that  because  it  is  sold  to  a  new  owner  for  a  les& 
amount,  say  $3,000,000,  to  use  your  illustration,  its  value  for  rate- 
making  purposes  somehow  has  been  changed.  I  do  not  see  why. 
Wliy  has  it  been  changed?  The  owners  have  changed,  but  not  the 
property. 

Mr.  Lea.  In  the  hands  of  the  original  stockholders  the  valuation 
represented  an  actual  investment,  but  in  the  hands  of  the  new  com- 
pany it  does  not. 

Mr.  Merritt.  The  original  stockholders  may  have  changed. 

Mr.  Lea.  But  this  is  the  company.  The  original  valuation  repre- 
sents the  actual  investment,  anyway.  In  the  second  case  it  does 
not  represent  the  actual  investment,  but  the  public  has  to  pay  th& 
same  rate  in  either  case. 

Mr.  Hall.  Yes^  but  that  figure  of  $6,000,000  which  you  have  been, 
using  is  the  value  of  the  road  for  rate-making  purposes,  as  property 
of  the  carrier  devoted  to  public  use.  That  may  bear  some  relation 
to  the  original  cost,  or  it  may  bear  some  relation  to  the  cost  of  repro- 
duction new  or  less  depreciation,  or  it  may  or  may  not  bear  some 
relation  to  value  in  exchange.  What  those  relations  are  you  can  not 
determine  a  priori,  but  only  from  the  facts  established  of  record. 

Mr.  Lea.  I  take  it  for  granted  that  for  a  railroad  economically 
constructed,  the  commission  would  allow  a  rate-making  valuation 
sufficient  to  cover  the  cost  of  a  road  so  constructed. 

Mr.  Hall.  We  have  to  be  governed  by  the  record  in  those  cases. 
We  are  really  finding  the  value  of  the  property  and  not  the  value 
of  an  owner  s  interest  in  the  property.  1  do  not  quite  see  why 
the  value  of  that  property  for  rate-making  purposes  should  change 
because  it  changes  owners. 

Mr.  Lea.  Of  course,  the  idea  of  rate  making  is  to  compensate 
those  who  have  invested  their  money  in  transportation  utilities. 

Mr.  Hall.  Mr.  Justice  Brandeis  would  have  us  deal  with  it  on 
the  basis  of  prudent  investment,  but  until  now  the  Supreme  Court 
has  not  accepted  that  view,  which  leaves  Mr.  Justice  Brandeis  in 
the  position  of  being  a  dissenter. 

Mr.  Grosser.  As  a  practical  question,  what  do  you  think  would 
be  the  effect  of  allowing  the  consolidation  or  unification  of  the  larger 
or  more  powerful  railroads  with  what  I  would  call  the  weak  roads, 
so  far  as  the  ultimate  or  lasting  valuation  is  concerned,  for  the  pur- 
pose either  of  taking  them  over  by  the  Government  or  making^ 
rates  ?    Suppose  you  take  over  a  weak  road,  or  a  more  or  less  useless^ 
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road,  so  far  as  its  value  is  concerned,  would  not  the  action  of  the 
commission  have  a  very  practical  effect  in  giving  it  a  valuation  that 
really  would  not  be  there  at  all? 

Mr.  Hall.  It  might  give  the  road  an  exchange  value  which  would 
be  greater  because  of  the  greater  use.     Is  that  what  you  mean? 

Mr.  Grosser.  Not  exactly  that.  I  am  assuming,  for  instance, 
that  the  conmiission  might  make  a  mistake. 

Mr.  Hall.  You  may  assume  that.  i 

Mr.  Grosser.  It  might  give  a  valuation  that  I  could  not  agree  with, 
for  example.  Now  assume  that  the  Government  might  want  to  take 
it  over:  Have  you  not  by  your  action  given  that  part  of  the  system 
or  section  of  railroad  a  valuation  which  the  owners  could  prooably 
insist  upon  pretty  strenuously  in  a  condenmation  proceeding? 

Mr.  Hall.  That  would  be  a  far  cry  from  this,  and  I  have  not 
considered  that  question.  If  we  ever  get  around  to  the  point  where 
the  Government  proposes  to  take  over  and  own,  or  own  and  operate, 
the  railroads  of  tne  United  States,  the  basis  on  which  it  takes  that 
step  will  have  to  be  determined  at  that  time,  I  think. 

Mr.  Grosser.  Of  course,  I  know  that  question  would  have  to  be 
determined.  I  am  not  advocating  what  you  seem  to  think,  but  I 
am  trying  to  make  my  question  clear.  Assuming  that  the  Govern- 
ment for  some  reason  wanted  to  take  them  over,  of  course  it  would 
have  to  compensate  the  owners;  but  would  not  your  adjudication  of 
the  value  of  a  road  that  might  now  be  considered  as  more  or  less 
useless  have  a  very  decided  effect,  if  not  a  binding  effect,  upon  the 
institution  condemning  it? 

Mr.  Hall.  If  the  strip  taken  over  in  consolidation — we  will  say, 
for  convenience,  that  it  is  100  miles  of  road — remains  in  the  same 
condition  from  the  time  it  is  taken  over  until  the  Government  comes 
around  and  takes  it,  it  might  be  that  the  value  we  arrived  at, 
whether  for  rate-making  purposes,  in  one  case,  or  its  value  in  ox- 
change,  in  the  other  case,  would  be  treated  as  an  evidential  fact, 
but,  rf  it  went  into  the  hands  of  a  live  system,  the  chances  are  that 
the  100-mile  strip,  in  the  course  of  time,  would  be  very  materially 
changed,  in  its  equipment,  its  construction,  and  its  traffic.  New 
communities  woula  probably  spring  up  along  the  line,  and  it  would 
be  a  different  thing.  I  think  that  the  value  we  might  have  made 
for  it  at  that  first  stage  would  have  become  obsolete. 

The  Chairman.  We  will  now  adjourn  until  to-morrow  morning 
at  10  o'clock. 

(Thereupon,  at  12  o'clock  noon,  the  committee  adjourned  imtil 
to-morrow,  Friday,  June  4, 1926,  at  10  o'clock  a.  m.) 
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House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Friday,  June  4,  1926, 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 
(chairman)  presiding. 
The  Chairman.  The  committee  will  please  come  to  order. 

STATEMENT  OF  BEN  B.  CAIN,  VICE  PRESIDENT  AND  GEN- 
ERAL COUNSEL  OF  THE  AMERICAN  SHORT  LINE  RAILROAD 
ASSOCIATION,  WASHINGTON,  D.  C. 

Mr.  Cain.  For  the  record,  my  name  is  Ben  B.  Cain.  I  appear  as 
vice  president  and  general  counsel  of  the  American  Short  Lme  Rail- 
road Association,  and  I  shall  add  to  that  statement,  as  showing  my 
qualifications  to  speak  for  short-line  railroads,  that  from  1908  up  to 
1918  I  had  complete  control  of  the  management  of  a  short-line  rail- 
road which  was  built  in  the  State  of  Texas,  about  100  miles  long,  the 
Gulf,  Texas  &  Western,  and  from  1918  up  to  the  present  time  I  have 
been  in  Wahington  most  of  the  time  dealing  with  the  affairs  of  from 
450  to  500  short-line  railroads  varying  in  number  from  one  year  to 
another. 

At  present  there  are  464  of  those  short-line  railroads  that  I  repre- 
sent, or  rather  that  are  represented  by  the  organization  of  which  I 
am  general  counsel,  and  in  that  way  I  think  I  am  fairly  familiar  with 
the  short-line  railroads  as  they  are  affected  by  any  proposed  legis- 
lation. 

This  bill,  Mr.  Chairman,  proposes  to  make  important  and,  I  think, 
needed  changes  in  the  existmg  law.  I  have  before  me  a  list  of  inde- 
pendently owned  short  lines  of  the  United  States,  revised  to  June  1, 
1926. 

There  are  in  this  list  of  railroads  625  short  hues  and  there  are  short 
lines  in  every  State  of  the  Union  except  three — Delaware,  Nebraska, 
and  New  Hampshire. 

I  can  well  understand  that  a  citizen  living  in  a  State  or  in  a  com- 
munity served  by  strong  railroads  and  not  served  by  one  of  the  short 
and  weak  hnes  may  overlook  or  have  an  improper  understanding  of 
the  importance  of  that  road  to  people  who  are  solely  dependent 
upon  it.  p.,^ 

People  in  the  State  of  Nebraska,  for  instance,  have  no  concern 
except  that  which  every  citizen  has,  in  the  preservation  of  a  short 
and  weak  railroad,  whereas  in  my  own  State  of  Texas,  where  there 
are  43  of  these  short  and  weak  railroads,  it  is  a  matter  of  great  im- 
portance that  whatever  legislation  is  proposed  shall  take  that  charac- 
ter of  roads  into  consideration. 

We  are  prone  to  regard  a  short  and  weak  railroad  as  important  only 
to  the  people  that  live  along  that  line  and  that  are  dependent  upon 
it.  Of  course,  there  lies  the  greatest  interest,  but  there  is  a  broader 
interest  than  that,  which  I  desire  to  point  out  to  you  preliminary 
to  a  general  statement  which  I  am  going  to  make. 

Mr.  HuDDLESTON.  May  I  interrupt  for  a  question  ?  Just  what  do 
you  mean  by  short  lines  ? 
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Mr.  Cain.  For  the  purpose  of  this  discussion,  Mr.  Huddleston,  I 
would  suggest  that  we  consider  a  short  line  as  an  independently  owned 
railroad  not  exceedingSOO  miles  in  length. 

Mr.  Huddleston.  Five  hundred? 

Mr.  Cain.  Yes,  sir.  I  think  that  will  fairly  cover  what  we  com- 
monly refer  to  as  short-line  railroads.  Of  course,  there  are  weak 
railroads  that  are  not  included  in  the  class  of  roads  that  I  have  here. 

Mr.  Huddleston.  That  definition  might  explain  why  there  are 
none  in  Delaware  and  many  in  Texas. 

Mr.  Cain.  I  did  not  catch  the  question. 

Mr.  Hltddleston.  That  definition  might  explain  why  there  are 
none  in  Delaware  and  many  in  Texas. 

Mr.  Cain.  Well,  possibly  it  does.  It  might  run  out  into  the  ocean 
in  Delaware — I  do  not  know. 

Mr.  Mapes.  Do  not  the  earnings  of  the  road  have  something  to  do 
with  the  designation? 

Mr.  Cain.  No ;  not  in  so  far  as  their  length  is  concerned.  Of  course 
they  are  classified  under  the  Interstate  Commerce  Commission's 
•classification  as  class  1,  class  2,  and  class  3  railroads,  and  a  majority, 
a  great  majority  of  these  short-line  railroads  that  are  listed  here  are  m 
classes  2  and  3. 

Mr.  Mapes.  A  short  line  may  be  in  class  1  ? 

Mr.  Cain.  As  I  will  show  you  before  I  am  through,  there  are  a 
number  of  short-line  railroads  that  are  in  class  1  and  are  subject  to  the 
recapture. 

I  was  about  to  point  out  to  the  committee  the  importance  of  these 
short-line  railroads,  the  function  that  they  serve  in  tne  general  trans- 
portation system  of  the  country. 

I  do  not  think  that  a  community  or  an  industry  served  by  one  of 
these  short-line  railroads,  no  matter  how  shore  it  is,  and  no  matter 
how  obscure  it  may  be  in  the  general  transportation  system,  can 
afford  to  be  without  steam  railroad  transportation.  And  I  do 
not  think  that  Members  of  Congress  can  or  will  overlook  what 
would  happen  to  the  various  communities  that  are  served  bv  these 
625  short-line  railroads  listed  here  if  anything  should  be  done  in 
the  way  of  legislation  that  would  have  the  effect  of  destroying 
or  even  greatly  injuring  that  character  of  service. 

When  these  railroads  are  built,  of  course,  they  are  pioneers. 
Most  of  them  lie  out  in  the  thinly  populated  sections  of  the  country 
and  are  in  the  nature  of  tributaries  to  the  general  stream  of  trans- 
portation that  flows  to  the  great  markets  of  the  country. 

When  these  roads  were  built — and  a  number  of  them  were  built 
to  serve  industries,  it  is  true — a  great  many  of  them  were  built  by 
the  communities  that  they  served.  Prosperous  sections  of  the 
country  found  it  necessary,  in  order  to  gee  in  touch  with  the  trans- 
portation system  of  the  country,  to  build  their  own  railroads,  as 
was  done  in  Paris,  Tex.,  the  State  from  which  I  come,  and  as  was 
done  in  the  case  of  m}'^  own  railroad,  the  Gulf,  Texas  &  Western. 

There  is  that  class  of  commercial  carriers  built  by  the  people  and 
when  they  were  built,  built,  as  I  say,  in  the  more  remote  sections. 

As  soon  as  a  railroad  begins  construction,  or  began  construction,  so 
far  as  my  information  goes — and  I  have  considerable — the  people 
left  other  sections,  more  populous  sections  of  the  country,  and  went 
out  along  those  little  roads  that  were  projected  farther  away,  where 
land  was  cheap,  and  they  located  themselves. 


Communities  grew  up.  Industries  were  established.  Banks  and 
schools  and  churches  were  established  and  they  are  entirely  dependent 
upon  the  continuance  of  that  character  of  service,  if  they  are  to  be  able 
to  compete  commercially  with  other  sections  of  the  country. 

Of  course,  we  all  know  that  the  service  given  to  the  localities  m 
which  these  roads  lie  is  extremely  important,  but  we  overlook  another 
phase  of  it,  and  that  is  the  importance  of  these  several  hundred  short- 
hne  railroads  to  the  general  transportation  system  of  the  country. 

Let  me  illustrate:  Using  my  own  road,  which  is  a  hundred  mile 
road— I  say  ''my  own"  as  indicating  the  Gulf,  Texas  &  Western, 
in  which  I  am  substantially  interested— I  may  originate  a  carload 
of  cotton  on  that  road.  I'  can  not  haul  that  cotton  niore  than  a 
hundred  miles,  if  I  started  at  one  end  of  the  road  and  carried  it  to  the 
other.  I  may  haul  it  a  hundred  miles  or  I  may  haul  it  only  10  miles— 
certainly  not  over  a  hundred.  That  cotton  was  grown  by  the  man 
who  went  along  by  the  side  of  that  road  and  located  his  farm  and  it 
was  shipped  by  tne  people  who  do  business  on  that  line  of  road. 
All  the  haul  I  can  get  on  it  is  to  the  junction  of  one  of  the  trunk 
lines  with  which  that  road  connects.  I  take  it  to  that  junction. 
I  collect  it  and  carry  it  there  and  deliver  it  on  a  transfer  track  and  I 
have  done  all  of  the  duty  and  gone  to  all  of  the  expense  of  collecting 
it  and  loading  it  and  booking  it  and  preparing  it  for  its  trip  from  the 
field  to  the  consumer  or  rather  to  the  manufacturer. 

When  it  gets  to  the  junction,  the  trunk-line  railroad  with  which 
that  little  road  connects  takes  that  car  and  puts  it  in  its  train  and 
carries  it  to  another  break-up  point— say  St.  Lou^s— and  at  St.  Louis 
it  is  taken  over  by  another  trunk  line,  the  B.  &  O.  or  the  Pennsyl- 
vania, and  it  is  carried  up  to  New  England  and  turned  over  to  the 
New  Haven  or  some  road  there  and  carried  to  the  manufacturer. 

The  cost  of  transporting  that  traffic  from  the  field  to  the  factory 
has  been  divided  necessarily  with  the  carriers  who  performed  the 
service  in  taking  it  to  its  destination.  My  part  is  necessarily  small 
compared  with  the  whole  cost  of  the  movement  of  that  car.  Hence, 
you  see,  the  carriers  between  the  manufacturer  and  me  have  shared 
m  that  carload  traffic,  but  that  is  not  all.  The  manufacturer  takes  it 
and  weaves  it  into  cloth,  and  he  starts  it  out  from  his  factorv  at  New 
Haven  or  at  some  point  in  New  England,  I  will  say,  and  that  cloth 

foes  back  over  the  lines  of  the  B.  &  O.  and  the  New  Haven  and  the 
lissouri  Pacific  or  the  Santa  Fe  and  finds  its  wav  to  the  consumer. 
It  may  be  right  back  by  the  side  of  the  little  road  that  started  it  on 
its  way,  or  it  may  be  back  to  the  Hawaiian  Islands  before  it  finds  its 

consumer. 

From  the  beginning  to  the  consumer  freight  has  been  paid  upon  that 
carload  of  cotton  that  comes  from  the  side  of  that  little  road.  I 
assert  with  confidence,  gentlemen,  that  if  you  did  not  have  these  625 
feeder  lines  which,  like  the  little  stream  that  starts  in  the  mountain 
and  that,  added  to  another  little  stream  and  another  little  stream, 
makes  the  great  stream  that  carries  upon  its  bosom  the  burdens  of 
commerce,  you  would  not  have  any  transportation  system  in  this 
country  that  you  could  be  proud  of. 

These  are  gathering  lines  or  feeder  lines  that  do  their  part,  small  it 
may  be  singly,  but  large  collectively  in  furnishing  to  the  great  rail- 
roads of  the  country  the  volume  of  transportation  that  makes  it 
possible  for  them  to  function  and  prosper. 
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^ow,  With  that  statement,  I  think  you  will  appreciate,  gentlemen 
tnat  there  can  be  no  more  important  problem  as  it  affects  the  short- 
line  railroads  than  the  one  with  which  we  are  dealing.  There  is  no 
more  important  problem  of  our  national  life,  none  so  big  and  so 
complex  and  so  fraught  with  weal  or  woe  to  the  general  interest  as 
this  matter  of  adequate  transportation  service. 

In  order  that  I  might  save  time,  I  have  prepared  a  statement  which 
1  want  to  present  to  you  and  I  should  like,  if  I  may,  to  follow  it 
consecutively  before  the  committee  ask  me  questions,  if  that  can 
be  done. 

I  think,  Mr.  Chairman,  that  you  can  not  properly  and  fairly  con- 
sider this  kind  of  legislation  unless  you  go  back  and  make  a  survey 
of  the  existing  law  and  how  existing  law  has  been  interpreted  and 
applied  to  the  ra)lroads  of  the  country  under  present  conditions 

I  am  anxious  to  present  a  picture  and  I  want  to  show  in  that  picture 
the  location  of  these  short-line  railroads  so  that  you  may  determine 
the  effect  of  this  legislation  and  whether  or  not  the  suggestions  I 
make  have  any  merit  in  them. 

The  Chairman.  I  shall  ask  the  committee  to  respect  your  wishes 

Mr.  Cain.  Thank  you,  sir. 

In  the  report  by  the  Committee  on  Interstate  Commerce,  submitted 
to  accompany  S.  3840,  April  5,  1926,  that  committee,  amongst  other 
things,  said:  ^ 

In  the  continental  United  States  there  are   (using  round  numbers)  250.000 
miles  of  single  mam  track  railway.     There  are  40,000  miles  of  second,  third,  and 
fourth  mam  tracks;  116,000  miles  of  terminal,  switching,  side  and  nasLimr  trkcks 
aggregating  406  000  miles.     There  is  the  roadbed  upon  whfch  "LsHra^ks  res^^^ 
the  bridges    culverts,  and  tunnels  over  which  and  through  which  thev  pass 
There  are  70,000  locomotive  engines;  58,000  cars  used  in  passenger  trains,  exclu- 
sive of  sleeping   parlor,  dining,  and  privately  owned  cars.     There  are  2,500,000 
freight  cars,  not  including  freight  cars  owned  by  private  enterprises.     There  are 
almost  an  infinite  variety  and  number  of  station  houses,  round  houses,  machine 
shops    elevators,  warehouses,  and  office  and  other  buildings  that  can  not  be 
specifically  enumerated  but  can  be  easily  visualized.     These  tracks  and  their 
facilities  constitute  more  than  one-third— nearly  one-half— of  all  the  railway 
tracks  and  facilities  of  the  whole  world,  and  over  these  tracks  and  with  the^ 
facilities  there  IS  moved  every  year  more  than  half  of  the  raUway  freight  and 
almost  one-half  of  the  passenger  traffic  of  the  earth. 

*****♦♦ 
These  tracks  and  facilities  are  owned  by  about  fifteen  hundred  and  are  operated 
Dy  about  a  thousand  separate  and  independent  railwav  companies.  Of  these 
companies  about  190  (the  number  varying  from  year  t6  year)  are  classified  by 
the  Interstate  Commerce  Commission  as  roads  of  class  1.  This  means  a  road 
whose  annual  gross  operating  revenue  is  a  million  dollars  or  more.  These  roads 
represent  a  single-track  mileage  of  about  236,000  miles.     The  remaining  mileage 

«i  naa'^^^^"^  ^'"'"''^  *^®  '■'^^^^  ^^  ^**««  2  and  class  3  with  revenues  less  than 
«M,uuu,UOU  per  year. 

There  are  two  features  of  this  report  that  are  particularly  im- 
portant m  connection  with  the  situation  of  the  short  line  railways, 
to  which  I  call  your  attention.     The  committee  said: 

The  evidence  submitted  to  the  committee  showed  beyond  controversy  that 
no  considerable  part  of  our  railway  mileage  can  be  abandoned. 
Then  in  another  place : 

First  it  may  be  said  that  the  22,000  miles  of  class  2  and  class  3  roads,  as  a 
wnole,  barely  earned  operating  expenses  although  there  was  moved  a  greater 
tonnage  m  each  of  these  years  than  ever  before.  Specific  illustrations  of  the 
situation  wiU  be  confined  to  class  1  roads,  which  carry  about  96  per  cent  of  our 
entire  tramc. 

iQ?nQo^^^^^!!rYno?°lP^'®^  °^  ^^^^  ^'  operating  over  54,000  miles  for  the  years 
lyzz,  lyjd,  and  1924,  had  an  average  net  railway  operating  income  of  less  than 
6  per  cent  upon  their  property  investment  accounts.  We  used  the  property 
investment  account  because  the  Interstate  Commerce  Commission  has  not  yet 
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finished  its  valuation  of  all  these  properties.  Twenty-one  of  these  companies 
did  not  earn  the  cost  of  operation  and  maintenance.  It  is  obvious  that  a  railway 
company-  that  earns  less  than  the  expense  of  operation  and  maintenance  must 
very  quickly  cease  operations,  and  it  is  equally  obvious  that  a  railway  company 
which  docs  not  earn  3  per  cent  upon  its  value  can  not  furnish  adequate  and 
efficient  transportation  for  those  who  rely  upon  it  for  that  service.  A  table, 
showing  the  names,  mileage,  yearly  net  operating  incomes  for  the  three  years 
mentioned  is  attached  to  this  report. 

In  that  connection,  Mr.  Chairman,  I  presume  it  would  not  be 
necessary  to  this  committee  or  to  the  Congress  to  insert  that,  because 
you  will  perhaps  haye  ayailable  the  report  of  the  Senate  committee. 
If  it  is  not  ayailable,  howeyer,  I  think  it  would  be  enhghtening  if  the 
list  of  roads  to  which  the  Senate  committee  alludes  were  incorporated 
in  this  record.     I  leaye  that  for  you  gentlemen  to  determine. 

In  addition  to  the  list  of  roads  referred  to  in  the  report  of  the 
Senate  committee,  which  list  I  think  might  well  be  incorporated  in 
this  record,  which  are  all  class  1  roads,  I  haye  before  me  a  reyenue 
suryey  of  525  short-line  railroads,  compiled  from  reports  made  to 
the  commission  for  the  years  1921,  1922,  and  1923. 

I  should  explain  to  you  gentlemen  that  those  three  years  were  the 
only  years  that  we  found  ayailable  at  the  time  this  suryey  was  made, 
because  the  short  lines  do  not  make  prompt  reports  to  the  commis- 
sion, and  the  commission  does  not  set  out  a  tabulation  of  these 
reports  as  they  do  of  the  class  1  roads.  Hence,  we  had  to  go  into 
the  records  and  get  it  as  best  we  could.*  I  think  that  those  three 
years,  howeyer,  are  fairly  representatiye  of  any  three  years  that 
might  be  selected  for  the  study. 

In  this  compilation  the  term  ''short  line  railroad"  is  defined  to  be 
a  railroad  not  exceeding  500  miles  in  length,  not  owned  and/or 
operated  as  part  of  or  a  link  in  a  general  steam  railroad  system  of 
transportation.  For  conyenience,  the  list  of  roads  alluded  to  is 
diyided  into  three  classes:  Class  A,  roads  which  earn  more  than 
$10,000  per  mile  gross  reyenue  for  the  ayerage  of  the  three-year 
period;  class  B,  roads  which  for  the  three-year  period  earned  more  than 
15,000  and  less  than  $10,000  per  mile  of  operated  road;  and  class  C, 
roads  which  for  the  ayerage  of  the  three-year  period  earned  less  than 
$5,000  per  mile  of  operated  road.  The  total  number  of  roads  of  the 
seyeral  classes  mentioned  are  as  follows:  Class  A,  84  roads;  class  B, 
122  roads;  class  C,  319  roads.  A  study  of  the  84  class  A  short-line 
railroads  will  show  you  that  a  number  of  them  are  excess  earners, 
therefore  subject  to  the  recapture  proyisions  of  15-A. 

This  study  which  I  am  going  to  ask  to  haye  incorporated  in  the 
record  shows  what  each  short-line  railroad  earned  for  the  ayerage  of 
the  three-year  period,  and  an  examination  of  it  will  show  that  tiiere 
are  a  number  of  these  railroads  that  are  class  1  roads,  and  some  of 
them  earn  as  much  as  between  $25,000  and  $30,000  per  mile  ayerage 
for  the  three  years.  So  that  that  necessarily  means  participation  in 
any  distribution  of  the  excess  reyenues  either  by  diyisions  or  through 
the  recapture. 
I^^ay  I  haye  that  incorporated  in  the  record? 

The  Chairman.  Certainly. 

Mr.  Merritt.  Is  the  witness  speaking  of  short-line  roads  or  only 
those  in  the  association? 

Mr.  Cain.  All  short-line  roads. 

(The  statement  referred  to  is  as  follows :) 
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Mr.  Cain.  It  is  probably  true  that  some  of  the  weakest  roads  in 
this  Hst  of  class  C  roads  could  well  be  eliminated  from  the  transpor- 
tation system  of  the  country,  but  I  assert  with  confidence  that  the 
great  majority  of  these  roads  can  not  be  abandoned  without  such 
damage  to  the  public  interest  as  that  it  should  not  and  will  not  be 
permitted.  In  addition  to  the  conclusions  of  the  Senate  committee 
to  which  I  have  pointed,  which  conclusions  seem  irresistible  when  con- 
sidered in  connection  with  the  study  of  roads  I  am  submitting  for 
your  consideration,  I  call  your  attention  to  the  further  fact  that  the 
Interstate  Commerce  Commission,  which  has  been  considering  the 
railroad  problem  in  the  light  of  the  transportation  act  of  1 920  for  the 

East  six  years,  and  I  may  say  has  done  so  with  marked  intelligence  and 
delity  to  the  public  interest,  announced  its  views  in  regard  to  the 
short  lines  as  mvolved  in  the  weak  road  problem  in  the  following 
language  in  the  Nickel  Plate  decision: 

The  American  Short  Line  Railroad  Association  and  certain  individual  carriers 
intervened  for  the  purpose  of  securing  proper  recognition  of  the  interests  of  short 
lines  connecting  with  the  lines  of  the  lessor  companies  should  the  proposed  ac- 
quisitions be  approved.  In  view  of  our  denials  of  the  applications  it  will  be  un- 
necessary to  deal  with  those  intervenors  but  the  importance  of  the  problem  of  the 
short  lines  in  their  relation  to  this  subject  can  not  be  too  strongly  emphasized. 

One  of  the  chief  criticisms  of  unifications  which  have  been  proposed  or  sug- 
gested has  been  that  certain  of  them  do  not  embrace  related  weak  lines,  although 
the  union  of  the  weak  with  the  strong  lines  is  one  of  the  ends  which  Congress 
apparently  most  definitely  had  in  mind.  When  these  unifications  are  being 
considered  the  problem  of  the  short  lines  whose  property  in  the  public  interest 
should  be  included  in  the  systems  proposed  can  not  be  overlooked  if  it  is  possible 
to  include  them  upon  reasonable  terms. 

In  this  instance  little  or  no  consideration  was  given  to  the  short  line  connec- 
tions of  the  lessor  companies  in  the  preparation  of  the  plan,  but  on  the  contrary, 
as  has  been  pointed  out,  it  was  proposed  to  leave  out  some  of  the  weaker  units  of 
the  Erie.  It  is  apparent  that  such  a  policy  nullifies  one  of  the  intentions  of 
Congress  in  enacting  this  legislation.  Every  applicant  should  assume  the  burden 
of  making  reasonable  provision  in  its  plan  for  the  possible  incorporation  of  every 
connecting  short  line  now  in  operation  in  the  territory  covered  or  to  be  covered 
by  the  proposed  grouping  or  unification.  No  branch  line  or  short  line  now  in 
operation  within  the  territory  in  question  should  be  left  out  of  the  consideration 
unless  by  affirmative  testimony  the  abandonment  of  operation  of  such  Hue  or 
its  omission  from  the  plan  has  been  justified. 

It  thus  appears  that  the  problem  which  confronted  Congress  when 
the  transportation  act  was  being  constructed  is  the  same  problem 
that  confronts  you  gentlemen  to-day,  namely,  that  of  the  weak  rail- 
road.    This  brings  me  to  a  discussion  of  the  inquiry  as  to — 

WHY    CARRIERS   ARE    WEAK 

In  the  first  place,  as  has  been  repeatedly  asserted,  some  of  thi»se 
shorter  roads  were  not  constructed  as  common  carriers.  Tliey  were 
originally  constructed  as  the  servant  of  an  industry.  After  they 
were  thus  constructed  and  put  in  operation  lands  were  opened  up  to 
cultivation  and  community  centers  were  established,  which  have,  in 
some  instances,  grown  to  such  proportions  as  that  the  carrier  orig- 
inally built  to  serve  an  industry  has  become  more  important  to  the 
public  than  to  the  industry  itself.  Some  of  these  carriers  have  not 
developed  sufficient  traffic  with  decline  of  the  industry  they  serve  to 
make  them  self-sustaining,  and  still  they  serve  such  a  substantial 
present  and  prospective  public  need  as  that  they  ought  not  to  be 
abandoned. 


There  are  in  the  list  of  short  lines  to  which  I  have  alluded  more 
than  200  roads  that  do  a  competitive  business,  or,  in  other  words, 
roads  that  connect  with  two  or  more  larger  roads  and  compete  with 
such  roads,  and  there  are  about  300  roads  that  connect  with  only 
one  larger  road  and  are  conamonly  spoken  of  as  noncoinpetitive  or 
feeder  hues,  but  even  these  roads  are  necessarily  competitive  in  the 
sense  that  the  commerce  and  industry  local  to  every  railroad  must 
compete  with  the  commerce  and  industry  of  others,  hence  a  short- 
line  railroad  with  only  one  connection  can  hardly  hope  to  attract 
industries  and  institutions  to  be  established  upon  its  line  where  such 
industries  and  institutions  can  procure  better  service  or  better  rates 

elsewhere. 

Fundamentally,  every  road  that  is  weak  is  in  that  condition  be- 
cause of  the  lack  of  earning  power.  This  lack  of  earning  power  is 
attributable  in  some  instances  to  the  lack  of  traffic  and  in  other 
instances  to  operating  handicaps  such  as  excessive  grades,  curvature, 
poor  track,  light  equipment — all  impossible  to  remedy  without 
credit — while  still  other  roads  are  weak  because  they  are  imable  to 
meet  the  competition  of  strong  roads  or  are  unable  to  procure  from 
strong  lines  fair  divisions  of  the  revenues  received  from  traffic  jointly 
handled.  The  divisions  in  many,  probably  most,  cases  are  based 
upon  a  mileage  prorate.  That  means  a  prorate  of  the  revenues 
derived  from  the  joint  haul  proportioned  to  the  respective  mileage 
of  each  of  the  participating  carriers.  That  was  never  fair  and  is 
more  inequitable  and  unfair  to-day,  as  I  shall  explain  later  on. 

In  recent  years  the  short  lines  or  roads  that  can  only  engage  in  a 
limited  haul  have  suffered  tremendously  from  the  growth  of  auto- 
mobile competition.  It  is  a  matter  of  common  knowledge  that  the 
automobile  is  most  frequently  used  in  short  hauls  from  which  it 
logically  follows  that  the  short  haul  carrier  is  the  greatest  sufferer 
from  this  character  of  competition. 

In  order  that  you  may  visualize  the  ^xtent  to  which  the  short  and 
weak  lines  are  affected  by  automobile  transportation,  it  will  be  helpful 
to  see  just  what  that  arm  of  our  transportation  now  amounts  to.  In 
the  published  report  of  a  survey  of  data  accumulated  by  the  Bureau 
of  Industrial  Technology  through  the  National  Automobile  Chamber 
of  Commerce,  associations  of  motor  accessories  manufacturers,  asso- 
ciations of  tire  producers,  insurance  companies,  labor  organizations, 
and  gasoline  and  oil  distributers,  it  is  disclosed  that  the  automotive 
industry  is  now  the  largest  business  in  the  United  States — indeed,  the 
largest  business  in  the  world.  Assuming  this  report  to  be  correct  or 
even  approximately  so,  the  Nation's  initial  investment  in  automobiles 
alone  is  greater  than  the  total  value  of  our  farm  crops  and  is  more 
than  twice  as  great  as  our  total  annual  investment  in  the  construction 
of  new  buildings.  It  is  estimated  that  there  are  in  the  neighborhood 
of  20,000,000  automobiles  now  owned  and  operated  in  continental 
United  States.  I  pause  to  say  that  is  no  longer  an  estimate,  but 
a  fact.  The  average  retail  value  with  accessories  is  estimated  at 
$1,000  per  car,  hence  the  initial  cost  of  automobiles  in  this  country- 
aggregates  as  much  as  $20,000,000,000.  This  stupendous  sum  is 
augmented  by  annual  expenditures  set  forth  in  the  report  that  are 
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startling.  As  demonstrating  where  the  automobile  dollar  goes  an- 
nually the  bureau  made  public  a  table  representing  the  annual  national 
expenditure  on  investment  and  upkeep  which  is  as  follows: 

Cost  of  new  cars  and  accessories $3,  750,  000,  000 

Insurance 300,  000,'  000 

Upkeep,  repairs 2,  000,  000,  000 

Depreciation 2,500,000,000 

Tires 618,000,000 

Garaging 900,000,000 

Interest  on  investment 500,000,000 

Gasoline 1,200,000,000 

Drivers'  wages ___  1,600,000,000 

2*1 300,000,000 

Taxes 625,000,000 

Total _ 14^  293,  000,  000 

You  will  observe  that  these  figures  do  not  include  or  take  into 
account  the  cost  of  public  highways  constructed  by  State  and  Na- 
tional Governments,  nor  the  amount  annually  expended  in  the  up- 
keep of  such  highways.  The  Interstate  Commerce  Commission,  m 
arriving  at  the  ag^egate  value  of  all  the  railroads  of  the  tFnited 
States  in  1920,  estaWished  the  value  at  between  nineteen  and  twenty 
billions  of  dollars.  This  valuation  included  not  only  the  roadbed 
and  equipment  but  all  of  the  shops,  depots,  offices  and  facihties  of 
every  character  used  in  railroad  transportation. 

I  mention  these  facts  not  only  to  give  you  a  complete  visualization 
of  the  transportation  business  and  its  importance  to  the  social,  in- 
dustrial, and  commercial  life  of  our  country,  but  also  that  you  may 
see  how  difficult  and  delicate  the  task  of  adjusting  these  diflFerent 
methods  of  transporation  and  their  instrimientalities  to  each  other 
so  that  the  people  as  a  whole  may  have  adqeuate  transportation  serv- 
ice through  the  preservation  of  every  agency  available  and  at  the 
lowest  rates  consistent  with  efficient  service. 

Automobile  transportation  is  a  legitimate  and  indispensable  arm  of 
our  transportation  service.  It  must  and  will  be  protected  and  fostered 
as  a  matter  of  course.  Nevertheless  its  eflFect  upon  railroad  trans- 
portation should  not  and  can  not  be  ignored. 

Right  there  I  pause  to  state  to  you  that  the  most  obscure  com- 
munity in  oiu-  Nation  served  by  a  steam  railroad  can  hardly  afford  to 
dispense  with  the  service  of  that  railroad,  notwithstanding  it  has  the 
highway  and  automobile  transportation.  The  automobile  bus  and 
the  automobile  car,  I  think,  make  a  very  eflFective  substitute  for  rail- 
road transportation.  But  I  know  of  no  substitute  that  can  be  used 
for  steam-railroad  transportation  for  carload  movement. 

You  gentlemen  well  understand  that  if  a  community  is  deprived  of 
a  steam  railroad  and  it  has  to  ship  a  carload  of  stuff  to  the  nearest  rail- 
way station,  and  then  break,  bulk,  and  load  that  stuff  on  an  automo- 
bile truck  and  haul  it  over  to  the  little  community  that  has  had  to  give 
up  its  steam  railroad,  that  community  is  put  not  only  at  the  disadvan- 
tage of  not  getting  quick  service  and  adequate  service,  but  it  is  put  to 
the  additional  cost  of  adding  to  the  railroad  charge,  the  charge  for 
breaking  bulk  and  hauling  it  by  the  automobile  to  the  consignee. 

The  question  naturally  arises  as  to  whether  or  not  communities 
now  served  by  short-line  railroads  may  not  be  adequately  served 
through  the  automobile  bus  and  the  automobile  truck  operating  as 


common  carriers.  I  think  it  may  be  admitted  that  the  transportation 
of  passengers  and  express  now  carried  on  by  short-line  railroads  might 
be  substituted  in  many  instances  by  the  use  of  the  automobile,  bus, 
and  truck.  However,  the  passenger  business  is  not  nearly  so  im- 
portant to  any  community  as  the  expeditious  movement  of  freight.  I 
do  not  think  any  community  now  served  by  a  railroad  line,  which  is 
functioning  as  a  unit,  no  matter  how  small,  in  the  general  transporta- 
tion system,  can  aft'ord  to  lose  such  transportation.  The  farmer 
whose  crop  is  ready  to  move,  or  the  fruit  grower  or  the  stockman 
whose  product  is  ready  for  the  market,  or  the  merchant  or  the  miller 
or  the  manufacturers,  whose  business  is  dependent  upon  the  most 
obscure  and  inefficient  steam  railroad  would  oe  not  only  at  a  serious 
disadvantage  in  competing  with  other  localities,  but  would  be  sub- 
jected to  an  additional  cost  which  in  most  cases  would  be  ruinous  if 
deprived  of  the  facilities  of  carload  movement  to  or  from  the  markets 
of  the  country. 

To  be  sure,  an  automobile  truck  can  be  used  to  move  any  char- 
acter of  freight  to  and  from  a  railroad  station,  but  in  addition  to  the 
loss  of  time  occasioned  by  having  to  break  bulk  and  move  to  and 
from  the  railroad  by  truck  there  is  always  the  cost  of  the  truck 
movement  which  must  be  added  to  the  railroad  rate,  and  it  is  common 
knowledge  that  a  mill  or  a  factory  or  an  industry  of  any  character 
will  not  locate  and  can  not  successfully  be  operated  off  of  a  line  of 
railroad. 

I  have  already  stated  that  most  of  these  short-line  railroads  can 
not  be  abandoned,  viewed  from  the  standpoint  of  public  interest.  I 
have  shown  that  this  is  the  conclusion  of  the  Senate  Committee  in 
its  report  already  quoted  and  I  have  also  shown  you  that  the  impor- 
tance of  maintaining  these  short  lines  is  recognized  by  the  commis- 
sion in  its  report  in  the  Nickel  Plate  case.  In  addition  to  these 
statements,  wnich  are  most  convincing,  I  point  to  the  further  fact 
that  for  the  past  six  years  the  transportation  act  has  been  admin- 
istered by  the  commission,  which  act  gives  the  commission  power  to 
authorize  the  abandonment  of  every  road  which  does  not  serve  such 
a  substantial  public  need  as  that  it  ought  to  be  continued  in  the 
public  interest,  and  to  prohibit  the  construction  of  additional  rail- 
roads which,  viewed  from  the  standpoint  of  public  convenience  and 
necessity,  ought  not  to  be  built,  yet  the  several  hundred  short-line 
railroads  I  have  mention  ed  are  still  doing  business. 

The  annual  reports  of  the  commission  For  the  years  1924  and  1925 
s'  ow  that  in  1924  30  roads  were  authorized  to  be  abandoned,  a  total 
ot  453  miles;  in  1925,  46  roads  were  authorized  to  be  abandoned, 
a  total  of  651  miles. 

I  think  these  figures  tend  to  show  that  roads  which  have  survived 
the  period  following  the  war  and  are  still  functioning  as  a  part  of  the 
transportation  system,  have  pretty  well  proven  their  usefulness  to 
the  public  and  that  most  of  them  Van  not  be  abandoned  under  the 
provisions  of  the  law. 

This  brings  me  to  the  question  which  above  all  other  questions 
presents  itself  for  your  consideration.  If  these  short  line  railroads 
can  not  be  abandoned  but  must  be  continued  in  the  public  interest, 
how  then  is  this  to  be  accomplished? 
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HOW   ARE    ALL  THE   SHORT   AND   WEAK  ROADS   TO   BE   SAVED 

That  question  constantly  forces  itself  to  the  front  and  like  Banquo's 
ghost, ''will  not  down."  *      i   • 

The  transportation  act  was  constructed  with  the  hope  of  solving 
this  great  question.  Four  comer  posts  which  support  the  whole 
structure  are  involved  in  those  provisions  of  the  transportation  act 
which  give  power  to  the  commission: 

(1)  To  estahlish  through  routes  and  joint  rates.     (Sec.  15  (3).) 

(2)  To  prescribe  rates  so  that  carriers  as  a  whole  or  as  a  whole  in 
each  of  such  rate  groups  or  territories  as  the  commission  may  from 
time  to  time  designate,  will  earn  an  aggregate  annual  net  railway 
operating  income,  equal  as  nearly  as  may  be  to  a  fair  return  upon  the 
aggregate  value  of  the  railway  property  of  such  carriers  held  for  and 
used  in  the  service  of  transportation.     (Sec.  15-a.) 

(3)  To  make  an  equitable  distribution  of  the  revenues  denved  from 
the  rate  level  through  divisions  of  joint  rates  so  that  each  carrier 
will  receive  a  fair  return.     (Sec.  15  (6).)  ,    .,j  jj- 

(4)  To  issue  certificates  to  abandon  a  railroad  or  to  build  an  addi- 
tional railroad  where  the  present  or  future  public  convenience  and 
necessity  permit  of  such  abandonment  or  new  construction.     (Sec. 

1  (18).)  ^         J 

The  capstone  to  the  structure  is  consolidation  so  that  adequate 

transportation  service  may  be  procured  for  the  couatry  as  a  whole. 

Now,  I  want  to  present  for  your  consideration,  if  I  may  trespass 
upon  your  patience  a  little,  and  read  from  some  of  the  reports  of  the 
court  and  the  decisions,  in  order  that  you  gentlemen  may  see  just 
what  the  law  is  in  its  application  to  these  carriers  to-day,  and  so  that 
I  may  point  out,  as  I  believe  I  can  later  on,  what  I  think  you  must  do 
if  you  are  to  preserve  this  class  of  carriers  as  units  in  the  transporta- 
tion machine. 

While  no  one  in  this  hearing  has  expressed  a  doubt  as  to  the  pur- 

Eose  Congress  had  in  passing  the  transportation  act,  I  think  it  will  be 
oth  interestmg  and  helpful  to  refer  briefly  to  views  expressed  by 
both  the  commission  and  the  Supreme  Court  as  to  the  meaning  and 

purpose  of  that  act.  j  j-   •  • 

The  first  case  presented  to  the  commission  for  increased  divisions 
imder  the  new  law,  which  finally  was  appealed  to  the  Supreme  Court, 
was  the  Bangor  &  Aroostook  Railroad  Co.  et  al.  v.  Aberdeen  & 
Rockfish  Railroad  Co.  et  al.,  as  docketed  by  the  commission,  or 
Akron,  Canton  &  Youngstown  Railway  Co.  et  al.  v.  The  United  States 
of  America  et  al.,  as  docketed  by  the  Supreme  Court,  commonly 
referred  to  as  the  New  England  Divisions  case. 
The  commission  said: 

Paragraph  6,  section  15,  of  the  Interstate  commerce  act  was  a  part  of  the  trans- 
portation act,  1920.  Both  the  legislative  history  and  the  provisions  of  that  act 
make  it  clear  that  the  purpose  of  Congress  in  this  legislation  was  broader  than 
the  mere  regulation  of  individual  raih-oads.  Congress  was  endeavoring  to  assure 
an  effective  transportation  system  for  the  Nation.  The  principle  was  recognized 
that  the  various  carriers,  while  independently  owned,  are  nevertheless  to  a  large 
extent  interdependent,  and  that  they  owe  a  duty  to  one  another  in  the  pubhc 

interest 

The  Supreme  Court,  on  the  same  subject,  said: 

Transportation  act,  1920,  introduced  into  the  Federal  legislation  a  new  rail- 
road policv  (Railroad  Commission  of  Wisconsin  v.  Chicago,  Burlington  &  Quincy 
RaUroad  Co.,  257  U.  S.  563,  585).     Theretofore,  the  effort  of  Congress  had  been 


•directed  mainly  to  the  prevention  of  abuses,  particularly  those  arising  from 
excessive  or  discrirainatorv  rates.  The  1920  act  sought  to  insure,  also,  adequate 
transportation  service,  that  such  was  its  purpose,  Congress  did  not  leave  to 
inference.     The  new  purpose  was  expressed  in  unequivocal  language. 

*  «  ♦  ♦  ♦  *  * 

To  preserve  for  the  Nation  substantially  the  whole  transportation  system  was 
deemed  important.     *     *     * 

Moreover,  it  was  not  clear  that  the  people  would  tolerate  greatly  increased 
rates  (although  no  higher  than  necessary  to  produce  the  required  revenues  of 
weak  lines)  if  thereby  prosperous  competitors  earned  an  unreasonably  large 
return  upon  the  value  of  their  properties.  The  existence  of  the  varying  needs  of 
the  several  lines  and  of  their  widely  varying  earning  power  was  fully  realized. 
It  was  necessarv  to  avoid  unduly  burdensome  rate  increases  and  yet  secure 
revenues  adequate  to  satisfy  the  needs  of  the  weak  carriers.  To  accomplish  this 
two  new  devices  were  adopted — the  group  system  of  rate  making,  and  the  divi- 
sion of  joint  rates  in  the  public  interest. 

Through  the  former,  weak  roads  were  to  be  helped  by  recapture  from  pros- 
perous competitors  of  surplus  revenues.  Through  the  latter,  the  weak  were 
to  be  helped  by  preventing  needed  revenue  from  passing  to  prosperous  connec- 
tions. Thus,  bv  marshalling  the  revenues,  partly  through  capital  account,  it 
was  planned  to  distribute  augmented  earnings,  largely  in  proportion  to  the 
carrier's  needs.  This,  it  was  hoped,  would  enable  the  whole  transportation 
system  to  be  maintained,  without  raising  unduly  any  rate  on  any  line.  The 
provision  concerning  divisions  was,  therefore,  an  integral  part  of  the  machinery 
for  distributing  the  funds  expected  to  be  raised  by  the  new  rate-fixing  sections. 
It  was,  indeed,  indispensable. 

Raising  joint  rates  for  the  benefit  of  the  weak  carriers  might  be  the  only 
feasible  method  of  obtaining  currently  the  needed  revenue.s  Local  rates  might 
already  be  so  high  that  a  further  increase  would  kill  the  local  traflSc.  The 
through  joint  rates  might  be  so  low  that  they  could  be  raised  without  proving 
burdensome.  On  the  other  hand  the  revenues  of  connecting  carriers  might  be 
ample;  so  that  anv  increase  of  their  earnings  from  joint  rat«s  would  be  unjusti- 
fiable. Where  the  through  traffic  would,  under  those  circumstances,  bear  an 
increase  of  the  joint  rates,  it  might  be  proper  to  raise  them,  and  give  to  the 
weak  line  the  whole  of  the  resulting  increase  in  revenue. 

Later  on,  in  the  case  of  Dayton-Goose  Creek  Railway  Co.  v.  The 
United  States,  the  Supreme  Court  said : 

The  new  act  seeks  affirmatively  to  build  up  a  system  of  railways  prepared  to 
handle  promptly  all  the  interstate  traffic  of  the  country.  It  ainas  to  give  the 
owners  of  the  railways  an  opportunity  to  earn  enough  to  maintain  their  prop- 
erties and  equipment  in  such  a  state  of  efficiency  that  they  can  carry  well  this 
burden.  To  achieve  this  great  purpose,  it  puts  the  railroad  systems  of  the  coun- 
try more  completely  than  ever  under  the  fostering  guardianship  an^  control  of 
the  commission,  which  is  to  supervise  their  issue  of  securities,  their  car  supply 
and  distribution,  their  joint  use  of  terminals,  their  constmction  of  new  lines, 
their  abandonment  of  old  lines,  and  by  a  proper  division  of  joint  rates  and  by 
fixing  adequate  rates  for  interstate  commerce,  and  in  case  of  discrimination  for 
intrastate  commerce,  to  secure  a  fair  return  upon  the  property  of  the  carriers 
engaged.     *     *    * 

To  regulate  in  the  sense  intended  is  to  foster,  protect,  and  control  the  commerce 
with  appropriate  regard  to  the  welfare  of  those  who  are  immediately  concerned, 
as  well  as  the  public  at  large,  and  to  promote  its  growth  and  insure  its  safety. 

I  have  read  those  statements  of  the  court  and  the  commission  to 
you,  gentlemen,  for  the  purpose  of  presenting  sharply  to  your  atten- 
tion the  fact  that  under  tne  theory  of  the  transportation  act  the 
railroads  of  this  country  are  and  should  be  consiaered  as  a  whole; 
in  other  words,  as  a  transportation  plant  and  each  carrier  ought  to 
be  preserved  in  the  public  interest  a  unit  in  that  transportation 
plant;  and  you  can  not,  without  weakening  that  plant,  tsike  out  a 
unit  any  more  than  you  could,  without  weakening  this  building, 
take  out  a  block  or  a  brick  that  does  its  part  in  sustaining  the  entire 
structure. 
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I  submit  to  you  that  if  the  22,000  miles  of  short-line  railroads, 
plus  as  much  as  30,000  miles  of  permanently  weak  lines,  such 
as  the  Minneapolis  &  St.  Louis,  the  Kansas  City,  Mexico  &  Orient, 
the  Missouri  &  North  Arkansas,  and  others  are  not  to  be  preserved 
fostered  and  made  more  efficient  through  consolidation,  then  the 
whole  plan  and  purpose  of  the  transportation  act  is  a  ghastly  fail- 
ure— nay,  more,  it  is  worse  than  a  failure  because  it  maxes  possible 
a  worse  situation  than  we  would  have  if  the  law  had  never  been 
passed.  For  example,  first,  it  permits  the  strong  line  to  procure 
control  of  other  strong  lines  without  any  obligation  to  take  the  weak, 
or  consider  how  such  mergers  will  affect  the  weak.  That  is  being 
done  to-day  under  paragraph  2  of  section  5,  and  will  continue  to  be 
done  if  you  do  not  change  tnis  law.  On  that  point  I  can  not  present 
the  seriousness  of  the  situation  in  a  more  forceful  way  than  to  read 
to  you  from  an  editorial  of  the  Dallas  Morning  News,  a  Texas  paper, 
which  is  considered  by  those  who  know  it  as  the  peer  of  any  of  our 
great  papers.  The  editorial  is  in  its  issue  of  July  15,  1925;  I  will  not 
read  the  whole  editorial,  but  amongst  other  things,  referring  to 
consolidation  of  roads  that  occurred  in  Texas,  such  as  the  Missouri 
Pacific's  acquirement  of  the  International-Great  Northern  and  of  the 
Gulf  Coast  Lines  and  others,  it  says : 

As  an  obvious  consequence,  the  Interstate  Commerce  Commission,  in  as^nt- 
ing  to  these  consolidations,  has  been  forfeiting  the  most  powerful  influence  it  had 
for  inducing  them  to  take  over  the  less  desirable  lines,  those  which  independently 
are  capable  of  earning  little  just  now  and  that  smaller  numberwhich  just  now  are 
capable  of  earning  nothing.  Allowed  to  skim  the  cream,  these  great  systems 
will,  of  course,  be  much  more  disinclined  to  take  the  underlying  milk  than  they 
would  be  if  they  were  confronted  by  the  alternative  of  taking  both  or  neither. 

And  further  it  says: 

In  a  dispatch  printed  Sunday,  the  News's  Washington  correspondent  quotes 
Senator  Watson  as  saying  he  sees  "a  possible  danger  in  the  present  merging 
policy,  due  to  the  situation  of  the  weak  roads."  Senator  Watson  is  said  to  feel 
that  if  the  policy  is  carried  far,  the  chief  purpose  of  the  consolidation  policy 
would  be  defeated. 

That  is  undoubtedly  true,  and  so  patently  so  as  to  move  one  to  wonder  that 
this  policy  was  ever  adopted.  The  chief  purpose  of  the  consolidation  scheme 
and  the  one  which  must  be  accomplished  if  the  public  is  to  derive  the  major 
benefit  potential  in  that  scheme,  is  to  attach  the  weak  lines  of  small  and  doubtful 
earning  power,  when  operated  independently,  to  the  strong  lines  which  can, 
without  material  hurt  to  themselves,  support  the  weak  lines.  Only  when  that 
is  done  can  their  continued  operation  as  efficient  carriers  be  assured,  and  only 
when  that  is  done  can  rates  be  stabilized  at  levels  which  will  sustain  the  weak 
lines  without  excessively  enriching  the  strong  ones.  It  does  not  exaggerate  to 
say  that  our  transportation  problem  will  remain  unsolved  until  that  major  purpose 
of  the  consolidation  scheme  shall  have  been  accomplished. 

Which  makes  it  the  more  remarkable  that  the  present  policy  of  allowing  the 
railroads  to  absorb  only  such  lines  as  they  covet,  provided  merely  that  they 
are  lines  which  the  scheme  of  consolidation  allocates  to  them.  Still  more  re- 
markable than  the  adoption  of  that  policy  is  the  practice  of  it  long  after  the  danger 
pointed  out  by  Senator  Watson  somewhat  belatedly  has  become  visible  to  every- 
one. It  would  have  been  diflScult  at  best  to  induce  the  great  railroads  chosen 
to  be  the  nuclei  of  the  several  groups  of  the  consolidation  scheme  to  incumber 
themselves  with  the  ownership  of  those  of  small  and  doubtful  earning  ability, 
and  that  difficulty  is  greatly  increased  by  allowing  them  to  take  their  pick  of 
the  lines  allocated  to  them.  The  consolidations  which  have  been  sanctioned  are 
not,  p>er  se,  undesirable  from  the  standpoint  of  the  public  interest.  On  the  con- 
trary,.the  News  thinks,  most  if  not  all  of  them  are  desirable.  But  a  heavy  price 
will  be  paid  for  the  resulting  benefits  if  these  consolidations  would  have  the 
eflPect  of  permanently  making  orphans  of  the  small  and  weak  lines. 


In  the  second  place,  the  transportation  act  makes  it  impossible 
for  the  short  or  weak  line  to  extend  without  a  certificate  oi  public 
convenience  and  necessity  and  otherwise  so  hedges  about  new  con- 
struction, through  the  regulation  of  the  issuance  of  securities  and  the 
operation  of  its  properties,  as  that  no  short  or  weak  road  can  extend 
and  thereby  put  iseif  in  position  to  compete  for  long  haul  business. 

Lastly,  it  strikes  down  the  restraining  hand  of  the  antitrust  law 
and  makes  it  possible  for  strong  lines  to  combine  so  that  they  may 
strangle  and  starve  the  weak  through  those  various  ways  in  which 
the  strong  and  powerful  always  have  and  always  will  use  power  in 
dealing  with  a  weak  competitor  or  a  weak  dependent.  The  creed  of 
the  stroi^  is,  naturally,  that  "might  is  right."  Its  religion  is  not 
that  of  the  blessedness  of  giving  out  the  satisfaction  of  receiving. 
Its  preachment  is  not  bear  ye  one  another's  burdens,  not  what  is 
mine  is  thine,  but  what  is  thine  is  mine  if  I  am  strong  enough  to  take 
it.  The  wager  of  battle  in  the  settlement  of  differences  only  became 
obsolete  as  and  when  the  human  race  having  organized  itself  in  the 
form  of  government  laid  its  beneficent  but  firm  hand  upon  the 
shoulders  of  the  strong  and  said  thus  farshalt  thou  go  and  no  farther. 
So  far  as  I  know  the  big  fish  have  been  eating  the  little  ones  from  the 
beginning  until  to-day  and  it  is  quite  improbable  that  to-morrow  will 
reveal  any  change  in  this  natural  propensity  of  all  animate  life. 

While  I  have  tried  to  point  out  the  need  for  change  in  the  law  in 
regard  to  consolidation,  1  feel  impelled  to  say  that  I  think  it  would 
be  a  calamity  for  Congress  to  discard  the  idea  of  consolidation 
because  of  the  use,  if  not  the  abuse  of  the  present  law.  I  regard  the 
transportation  act  as  of  highest  value  ana  we  should  not  surrender 
its  principles  and  go  back  to  the  old  law.  I  insist  that  the  short  and 
weak  roads  can  be  saved  through  amendments  of  the  law  which,  in 
my  opinion,  are  not  only  within  the  Constitution  but  are  just  and 
equitable  as  between  all  interested  parties — ^I  mean  the  strong  lines, 
the  weak  lines,  and  the  public. 

Now,  how  can  this  be  accomplished  ?  I  think  it  may  be  efficiently 
done  through  a  grouping  of  the  carriers  and  an  amendment  of  the 
provisions  of  15-A,  with  regard  to  recapture.  There  seems  to  be  a 
rather  general  misunderstanding  as  to  the  provisions  of  15-A  in 
regard  to  (a)  the  rate  structure  and  (b)  the  recapture  provisions. 
The  first  is  not  a  guaranty  as  many  contend  but  is  merely  statutory 
recognition  or  statutory  mandate  requiring  the  commission  to  use 
the  principles  of  group  rate  making  strictly  in  accord  with  the  con- 
stitutional right  of  each  carrier  to  earn  a  fair  return  on  the  value  of 
its  property  devoted  to  public  use.  The  second  is  intended  to  give 
the  commission  power  to  aid  the  weak  carriers  through  specified  use 
of  a  part  of  the  excess  earnings  required  to  be  paid  into  the  com- 
mission by  carriers  which  take  in  or  collect  more  than  a  fair  return 
upon  the  value  of  their  respective  properties  after  allowing  for 
operating  expenses,  taxes,  etc. 

I  do  not  feel  it  necessary  to  consume  time  discussing  paragraph  2 
of  15-A.  I  content  myself  with  merely  reading  it  as  I  believe  it 
should  be  called  to  your  attention  in  order  that  you  may  have  its 
exact  terms  before  you.     It  reads  as  follows: 

In  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates  the  commis- 
sion shall  initiate,  modify,  establish,  or  adjust  such  rates  so  that  carriers  as  a 
whole  (or  as  a  whole  in  each  of  such  rate  groups  or  territories  as  the  commission 
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may  from  time  to  time  designate)  will,  under  honest,  efficient  and  economical 
management  and  reasonable  expenditures  for  maintenance  of  way,  structures 
and  equipment,  earn  an  aggregate  annual  net  railway  op)erating  income  equal,  as 
nearly  as  may  be,  to  a  fair  return  upon  the  aggregate  value  of  the  railway  prop- 
erty of  such  carriers  held  for  and  used  in  the  service  of  transportation. 

Paragraph  5  of  15-A  reads  as  follows: 

Inasmuch  as  it  is  impossible  (without  regulation  and  control  in  the  interest 
of  the  commerce  of  the  United  States  considered  as  a  whole) — 

I  pause  to  say  that  throughout  all  these  decisions  and  through  a 
comprehensive  survey  of  the  transportation  act,  one  can  not  escape 
the  conclusion  that  Congress  intenaed  that  the  carriers  individually 
and  collectively  should  be  the  transportation  machine  of  the  country, 
and  that  the  commerce  of  the  country  as  a  whole  should  be  considered 
fairly  distributable  to  those  carriers,  as  are  the  earnings  from  the 
transportation  machine  as  a  whole. 

Inasmuch  as  it  is  impossible  (without  regulation  and  control  in  the  interest  of 
the  commerce  of  the  United  States  considered  as  a  whole)  to  establish  uniform 
rates  up>on  competitive  traffic  which  will  adequately  sustain  all  the  carriers 
which  are  engaged  in  such  traffic  and  which  are  indispensable  to  the  communities 
to  which  they  render  the  service  of  transportation,  without  enabling  some  of  such 
carriers  to  receive  a  net  railway  operating  income  substantially  and  unreasonably 
in  excess  of  a  fair  return  upon  the  value  of  their  railway  property  held  for  and 
used  in  the  service  of  transportation,  it  is  hereby  declared  that  any  carrier  which 
receives  such  an  income  so  in  excess  of  a  fair  return,  shall  hold  such  part  of  the 
excess,  as  hereinafter  prescribed,  as  trustee  for,  and  shall  pay  it  to,  the  United 
States. 

I  address  myself  only  to  this  second  proposition.  It  is  frequently 
asserted  and  has  been  impliedly,  if  not  directly,  asserted  in  this 
hearing  that  excess  revenues  represent  money  earned  by  the  strong 
carriers  and  when  recaptured  is  taken  from  them  merely  through  the 
exercise  of  arbitrary  power  and  as  an  expediency  of  Government. 
Again,  it  has  been  asserted  that  the  excess  belongs  to  the  people. 
I  do  not  agree  with  either  of  these  propositions.  I  assert  with 
confidence  that  under  the  law  in  its  regulation  of  the  railroads  the 
excess  is  earned  by  and  belongs  rightfully  to  those  carriers  which 
produce  transportation  at  a  cost  greater  than  they  receive  for  it  and 
which  through  lack  of  fair  and  equitable  divisions  of  the  joint  rates 
or  for  some  other  reason  are  not  permitted  to  collect  their  propor- 
tionate part  of  the  revenue,  as  a  whole,  derived  from  the  rate  level, 
under  the  theory  and  practice  of  group  rate  making,  as  provided  in 
15-a,  which  prescribes  a  nile  for  divisions  of  joint  rates,  under  this 
theory  of  the  transportation  act. 

Let  me  illustrate  that.  Under  the  theory  of  the  transportation 
act  revenues  derived  from  the  rate  level  are  derived  from  the  trans- 
portation machine.  If  there  were  two  units  in  the  machine,  one 
strong  and  one  weak  railroad,  and  the  value  of  those  two  railroads 
had  been  fixed  by  the  commission,  and  the  cost  of  operating  those 
two  railroads  plus  the  taxes  had  been  fixed  by  the  commission,  and 
rates  established  which  yielded,  instead  of  5%  per  c^nt  upon  the  ag- 
gregate value,  as  much  as  20  per  cent,  and  it  appeared  that  one  of 
those  carriers  got  18  per  cent  upon  the  value  of  its  property  included 
in  that  jiggi'egate,  and  the  other  road  got  only  2  per  cent  of  the  value 
of  its  property  included  in  that  aggregate,  there  is  at  once  an  un- 
reasonable and  an  unjust  rate  and  an  unreasonable  and  unjust 
division  of  rat(»s.     What  the  commission  and  the  courts  would  do 


would  be  first  to  reduce  the  rate  so  that  the  value  of  the  two  car- 
riers would  not  bring  as  much  as  20  per  cent  upon  the  aggregate, 
and  then  reduce  the  20  per  cent  earned  by  the  strong  earner 
to  5^  per  cent  and  raise  the  earnings  of  the  weak  carrier  from  2  per 
cent  to  5Ji  per  cent.  Why?  Because  the  transportation  produced 
by  those  two  carriers  was  in  that  proportion.  If  you  go  out  here 
and  ride  on  a  bus  or  ride  on  any  other  vehicle  that  takes  you  from 
this  point  to  some  other  point,  you  will  find  that  in  proportion  to  the 
•  density  of  traffic  the  cost  per  mile  of  carrying  you  is  mcreased.  In 
thin  territory  the  bus  will  charge  you  10  cents  a  mile.  Why?  Be- 
cause the  density  of  the  trafl^c  is  such  that  it  has  to  have  10  cents  a 
mile  to  cover  cost  of  the  transportation  it  produces.  If  the  traffic 
is  dense  the  bus  will  charge  you  5  cents  a  mile. 

Let  me  illustrate  it.  There  is  a  bus  operating  in  this  city  that 
charges  25  cents  for  carrying  a  passenger  1  mde  or  3  miles.  That 
bus  will  take  you  out  on  Connecticut  Avenue  and  carry  you  down  to 
the  station  and  charge  you  25  cents,  no  more,  1  mile.  It  was  put  on 
as  an  experiment,  but  it  has  not  yet  found  that  it  can  produce 
transportation  at  less  than  that  rate.  It  discharges  you  down  here 
at  this  station  where  it  has  charged  you  25  cents  for  a  1-mile  haul, 
and  you  get  into  another  vehicle  of  transportation  just  as  luxurious 
and  just  as  comfortable  as  that  was,  and  it  hauls  you  1  mile  for  3 
cents,  and  the  vehicle  that  it  carries  you  in  costs  $50,000,  and  the 
track  on  which  it  is  operated  costs  $100,000,  and  the  engine  that  pulls 
it  costs  $75,000.  The  bus  costs  twenty-five  or  thirty.  Why  the 
difference?  It  is  the  cost  of  the  transportation  which  is  produced 
and  which,  according  to  the  theory  of  the  transportation  act,  each 
carrier  is  entitled  to  receive  or  it  ceases  to  function;  it  no  longer  can 
exist  and  continue  to  serve  the  public.     The  public  must  pay  for 

what  it  demands.  • ,      j  u. 

The  railroads  as  a  whole  are  and  must  be  considered  as  one  trans- 
portation plant  or  svstem,  divisible  into  groups  or  units  for  the jpur- 
pose  of  more  conveniently  or  effectively  administering  the  law  if  the 
commission  sees  fit  to  so  group  them.  Every  raiboad  is  a  unit  m  the 
plant  In  fixing  the  percentage  of  fair  return  the  commission  must 
take  the  value  o!  each  and  all  the  carriers  as  a  basis,  and  after  ascer- 
taining the  cost  of  operation,  taxes,  etc.,  or,  in  other  words,  finding 
the  aggregate  cost  of  producing  all  the  transportation  with  taxes 
addedL  must  then  fix  the  rates  sufficiently  high  to  yield  a  fairreturn 
on  the  aggregate  value.  That  is  precisely  what  the  commission  did 
in  Ex  parte  74.  The  Supreme  Court  has  explained  the  plan  and 
principle  of  the  transportation  act  in  a  most  clear  and  concise  way  in 
the  Dayton-Goose  Creek  case,  which  I  will  read  you,  as  follows: 

HavinK  regard  to  the  property  rights  of  the  carriers  and  the  interest  of  the 
shipping  public,  the  validity  of  the  plan  depends  on  two  propositions 

First  Rates  which,  as  a  body,  enable  all  the  railroads  necessary  to  do  the 
business  of  a  rate  territory  or  section,  to  enjoy  not  more  than  a  fair  net  operating 
income  on  the  aggregate  value  of  their  properties  thCTein  economically  and 
efficiTntlv  operated:  are  reasonable  from  the  standpoint  of  the  individual  shipper 
ff  that  LS  He,  with  every  other  shipper  similariy  situated  in  the  same 
section,  is  vitally  interested  in  having  a  system  which  can  do  all  the  business 
offered  *  *  *  He  mav,  therefore,  properly  be  required  in  the  rates  he  pays 
to  share  with  all  other  shippers  of  the  same  section  the  burden  of  maintainmg 
an  adequate  railway  capacity  to  do  their  business. 
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Second.  The  carrier  owning  and  operating  a  railroad,  however  strong  finan< 
daily,  however  economical  in  its  facilities,  or  favorably  situated  as  to  traffic,  is 
not  entitled  as  of  constitutional  right  to  more  than  a  fair  net  operating  income 
upon  the  value  of  its  properties,  which  are  being  devoted  to  transportation. 

If  the  weaker  roads  were  permitted  to  charge  higher  rates  than  their  competi- 
tors, the  business  would  seek  the  stronger  roads  with  the  lower  rates,  and  con- 
gestion would  follow.  *  *  *  By  investment  in  a  business  dedicated  to  the 
public  service,  the  owner  must  recognize  that,  as  compared  with  investment  in 
private  business,  he  can  not  expect  either  high  or  speculative  dividends,  but  that 
his  obligation  limits  him  to  only  fair  or  reasonable  profit.  If  the  company  owned 
the  only  railroad  engaged  in  transportation  in  a  given  section  and  was  doing  all 
the  business,  this  would  be  clear.  If  it  receives  a  lair  return  on  its  property,  why 
should  it  make  any  difference  that  other  and  competing  railroads  in  the  same 
section  are  permitted  to  receive  higher  rates  for  a  service  which  it  costs  them 
more  to  render  and  from  which  they  receive  no  better  net  return. 

We  next  come  to  the  Question,  Are  divisions  effective?  Time  has 
demonstrated  that  the  rule  of  divisions  alone  does  not  serve  to  eflFect 
an  equitable  distribution  of  the  revenue  derived  from  transportation, 
and  1  will  tell  you  why.  Take  a  competitive  line,  and  I  mean  by- 
competitive  line  that  it  serves  more  than  a  community  or  town, 
local  to  its  own  road.  Take  the  railroad  I  am  connected  with, 
which  serves  or  connects  with  four  different  systems  of  railroads, 
tnmk  line  systems,  at  four  different  important  towns.  Now,  if 
that  road  should  be  given  higher  divisions  than  are  given  to  those 
other  competitive  lines,  then  the  railroad  that  originates  the  traffic 
at  the  centers  now  would  give  the  traffic  to  the  other  road  that  gets 
less  divisions  than  I  do  and  I  would  not  get  any.  Therefore,  it 
has  been  proven  impracticable  for  these  competitive  lines  or  for 
the  commission  to  give  them  higher  divisions.  I  do  not  know 
whether  I  make  myself  clear  or  not.  I  would  like  to  make  myself 
clear  because  that  is  the  crux  of  this  matter  of  divisions.  Let  me  go 
further  into  this  situation.  All  traffic  that  reaches  the  Gulf,  Texas 
&  Western  Railroad  out  in  west  Texas  comes  through  the  railroad 
center  of  Fort  Worth,  Tex.  That  road  connects  with  the  Gulf, 
Colorado  &  Santa  Fe,  with  the  Texas  Pacific,  the  Rock  Island  branch 
of  The  Katy,  and  the  Burlington,  and  all  of  these  lines  center  at  Fort 
Worth.  Suppose  that  the  Texas  Pacific,  with  which  my  road  con- 
nects at  one  end  and  with  which  it  does  most  business,  is  required 
to  give  it  larger  divisions  than  the  Texas  Pacific  is  required  to  give 
to  the  Rock  Island,  Santa  Fe,  or  to  the  Burlington.  The  Texas 
Pacific  and  the  commission  can  not  compel  them  to  deliver  this 
freight  to  that  little  railroad.  All  it  can  do  would  be  to  compel 
them  to  give  better  divisions  than  required  to  give  to  others,  but 
the  commission  can  not  require  them  to  give  it  unless  they  need  it, 
so  every  pound  of  freight  the  Texas  Pacific  gets  at  St.  Louis  from  the 
Missouri  Pacific  system  will  be  stopped  there  at  Fort  Worth  and 
given  to  this  other  carrier  that  connects  with  that  because  the  Texas 
Pacific  gets  more  out  of  the  haul. 

Mr.  Newton.  Before  it  reaches  this  other  road. 

Mr.  Cain.  Therefore,  yon  can  not  compel  an  increase  of  the  divi- 
sion in  that  competitive  situation. 

It  is,  therefore,  necessary  in  the  light  of  experience  to  fully  apply 
the  recapture  principles  if  the  purpose  of  Congress  is  ever  to  be  ac- 
complished, for  I  think  it  is  as  certain  as  anything  can  be,  that  many 
short  and  weak  roads  will  not  be  voluntarily  absorbed  by  their  stronger 
connections,  hence  they  must  have  financial  sustenance  or  cease  to 
function.     I  am  not  able  to  see  how  the  commission  can  intelligently 
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and  efficiently  discharge  its  full  duty  of  regulating  interstate  com- 
merce with  due  regard  to  the  general  welfare  without  adopting  some 
sort  of  plan.  I  do  not  mean  by  plan  a  map.  I  do  not  mean  that  it  is 
necessary  for  the  commission  in  the  adoption  of  any  plan  to  at  once 
do  what  they  thought  they  had  to  do  under  the  present  law.  I  differ 
with,  perhaps,  the  majority,  in  my  interpretation  of  the  present  law, 
because  I  insist  that  the  present  law  would  allow  the  commission  to 
adopt  a  plan  without  allocating  all  of  the  roads.  The  truth  of  the 
matter  is  that  you  are  here  to  try  to  make  a  plan,  and  if  the  com- 
mission simply  adopted  rules  under  which  it  would  permit  the  rail- 
roads to  consolidate  and  the  plan  was  sufficiently  complete,  then  a 
plan  has  been  adopted  but  for  the  fact  that  the  present  law  requires 
or  provides  that  no  road  can  be  consolidated  except  in  accordance 
witn  the  plan,  and  it  appears  and  ought  to  be  necessary  to  be  done 
at  once,  and,  therefore,  myself,  I  am  not  so  sure  there  would  be  any 
need  for  very  much  of  a  change  in  that  respect. 

Now,  I  am  not  dogmatic  as  to  the  adoption  of  a  plan,  but  I  do 
insist  that  if  there  is  no  plan,  then  the  whole  purpose  of  the  law  as  to 
providing  adequate  transportation  will  fail  unless  the  carriers  are 
grouped  into  provisional  systems  for  the  purpose  of  administering  the 
law,  especially  in  respect  of  divisions  and  the  recapture  and  distri- 
bution of  excess  earnings. 

Persons  interested  in  strong  lines  oppose  the  grouping  of  the  roads 
or  the  adoption  of  a  plan  because  they  say  it  will  serve  to  inflate  the 
values  of  the  short  and  weak  road.  They  say  owners  and  speculators 
will  ask  more  than  the  properties  are  worth.  They  also  say  that  to 
pay  a  price  not  justified  by  the  application  of  sound  business  prin- 
ciples would  be  an  injustice  to  stockholders  of  the  strong  road. 

I  have  never  found  myself  able  to  follow  this  line  of  reasoning  to 
the  same  conclusions  these  gentlemen  reach.  So  long  as  consolida- 
tion is  voluntary  and  not  compulsory,  owners  of  short  and  weak  roads 
know  they  must  trade  with  owners  of  the  strong  roads.  They  know, 
furthermore,  that  no  road  can  be  taken  over  by  another  except  at 
such  price  and  upon  such  terms  as  the  commission  will  approve, 
and  finally,  if  a  small  or  weak  road  is  sold  to  a  strong  line  the  pur- 
chasing road  is  not  required  to  take  anything  from  its  own  earnings 
to  support  it,  because,  as  I  have  pointed  out,  each  road  and  every 
road  is  entitled,  through  proper  divisions,  to  have  such  a  proportion 
of  all  the  revenue  paid  for  transportation  by  the  people  as  will  give  it  a 
fair  return,  or,  in  other  words,  considering  cost  of  capital  or  fair 
return  as  an  item  in  the  cost  of  producing  transportation,  each  carrier 
is  entitled  to  such  a  division  of  the  revenue  as  will  be  equivalent  to 
what  it  costs  it  to  produce  the  transportation. 

I  believe  I  have  made  it  plain  that,  in  my  humble  opinion,  we  can 
not  hope  that  all  of  the  short  and  weak  carriers  will  be  absorbed.  I 
think  it  is  proper  to  assume  that  no  very  substantial  number  of  the 
several  hundred  short-line  roads  will  be  taken  over,  certainly  not  for 
a  considerable  period  of  time.  The  number  will  be  greatly  increased 
and  mergers  largely  stimulated  if  in  addition  to  what  is  proposed  in 
this  bill,  other  features  such  as  a  change  in  the  provisions  of  para- 
graph 4  of  section  15  of  the  interstate  commerce  act,  establishment 
of  provisional  systems  or  groups  and  the  distribution  of  all  excess 
revenues  to  carriers  which  fail  to  earn  a  fair  return,  shall  be  added. 
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You  may  not  recall  what  I  mean  by  paragraph  4  of  section  15.  I 
think  that  is  an  important  thing  to  consider  m  this  connection  in 
establishing  interstate  through  routes,  and  I  call  your  attention  to 
the  fact  that  that  was  one  of  the  four  comer  posts  of  the  transpor- 
tation structure.     Paragraph  4  of  section  15  reads  as  follows: 

In  establishing  any  such  through  route  the  commission  shall  not  (except  as 
provided  in  section  3,  and  except  where  one  of  the  carriers  is  a  water  line),  require 
any  carrier  by  railroad,  without  its  consent,  to  embrace  in  such  route  substan- 
tially less  than  the  entire  length  of  its  railroad  and  of  any  intermediate  railroad 
operated  in  conjunction  and  under  a  common  management  or  control  therewith, 
which  lies  between  the  termini  of  such  proposed  through  route,  unless  such  in- 
clusion of  lines  would  make  the  through  route  unreasonably  long  as  compared 
with  another  practicable  through  route  which  could  otherwise  be  established. 

Let  me  explain  that.  I  call  to  mind  a  railroad  that  extended  from 
Kansas  City  up  into  Nebraska,  with  one  piece  of  short-line  railroad  in 
Nebraska  known  as  the  Kansas  City  Northwestern,  that  was  163 
miles  long  and  built  in  highly  competitive  territory.  Of  course, 
looking  backward,  and  our  hindsight  is  better  than  our  foresight,  we 
would  not  have  built  it  to-day.  Sut  it  was  buUt,  and  along  that  hne 
of  railroad  communities  grew  up,  industries  were  established,  and  that 
road  sought  from  the  time  it  was  finished  and  constructed,  until  it  was 
finally  finished,  and  the  word  finished  was  written  at  the  end  of  its 
history,  to  have  the  Union  Pacific  agree  that  where  it  connected  with 
it  in  the  State  of  Nebraska,  through  routes  from  Kansas  City  to 
the  Pacific  coast  would  be  established.  The  Union  Pacific,  having  a 
line  into  Kansas  City,  refused,  and  the  commission,  with  this  law 
before  it,  could  not  give  relief  to  that  carrier.  That  carrier  was 
largely  locally  owned  and  could  go  to  the  merchants  of  Kansas  City 
and  procure  routing  orders  for  the  Pacific  coast,  and  likewise  to  the 
Pacific  coast  and  procure  routing  orders  for  Kansas  City,  which 
would  have  enablea  it  to  live,  but  through  a  tempestuous  life  it  strug- 
gled to  do  that  and  failed,  and  to-day  that  road  is  being  taken  up. 
It  has  been  abandoned  by  order  of  the  commission  and  is  being 
taken  up,  and  those  people  are  having  to  find  some  other  means  of 
transportation. 

Mr.  Newton.  The  track  has  been  taken  up  and  the  service 
abandoned  ? 

Mr.  Cain.  Yes.  I  respectfully  submit  that  it  is  not  only  sound 
governmental  policy  but  soimd  business  to  preserve  and  utilize  most 
of  these  carriers  as  units  in  the  transportation  system  that  the  country 
as  a  whole  may  have  such  adequate  transportation  service  as  can  not 
be  produced  except  through  steam-railroaa  transportation. 

If  the  adoption  of  a  plan  for  consolidation  is  to  be  left  out  of  the 
law,  then  the  commission  should  be  told  in  plain  terms  to  group  the 
carriers  into  provisional  systems  for  administration  purposes,  using 
the  systems  resultant  from  voluntary  consolidation  as  tne  nuclei  for 
such  groups.  If  relief  of  this  character  can  not  be  had,  then  you  are 
only  making  a  bad  situation  worse  for  the  eternal  conflict  between 
the  strong  and  weak  will  continue,  while  each  day  the  strong  is  made 
stronger  and  the  weak  weaker  through  a  miscarriage  of  legislation 
intended  to  aid  the  weak. 

That  brings  me  to  the  discussion  of  the  bill  itself.  I  want  to  say, 
Mr.  Chairman,  that  so  far  as  this  bill  goes  I  regard  it  as  excellent, 
but,  as  you  can  see  from  what  I  have  said,  I  do  not  think  it  goes 


sufficiently  far.  I  think  that  some  provisions  of  law  should  be  em- 
bodied, and  I  have  prepared  a  suggested  amendment  which  I  will 
not  assume  to  read ;  but  1  think  the  law  can  be  amended  so  that  the 
commission  would  be  reauired  to  group  these  systems  for  the  pur- 
pose of  making  proper  aivisions  and  distribution  of  revenue,  and 
they  could  certainly  more  effectively  administer  the  transportation 
act  from  every  standpoint. 

Mr.  Newton.  Group  these  carriers?     You  mean  all  the  carriers? 

Mr.  Cain.  All  the  carriers.  The  commission  has  that  power  to- 
day but  they  had  the  power  when  15-A  was  passed  to  give  a  fair 
return,  and  it  was  their  duty,  but  they  needed  the  support  of  con- 
gressional mandate.  The  commission  has  pressure,  as  you  know. 
In  my  opinion  it  is  necessary  that  the  commission  should  be  told 
in  plain  terms  that  you  must  group  these  carriers  into  provisional 
systems  in  order  that  you  can  administer  this  law.  Now,  if  that 
is  to  be  done  and  you  should  pass  substantially  what  the  Senate 
bill  includes  in  the  way  of  recapture,  you  would  then  make  such 
an  equitable  distribution  of  revenue  derived  from  the  rate  level  as. 
that  every  and  each  carrier  would  receive  the  cost  of  transportation 
that  it  furnishes ;  and  if  it  does  not  furnish  any  it  could  not  and  should 
be  abandoned,  and  I  think  you  would  settle  this  problem. 

Mr.  HuDDLESTON.  We  do  not  know  yet  what  the  Senate  has  pro- 
vided on  the  subject.  We  would  be  putting  our  heads  into  the  water 
without  getting  anything  out  of  it. 

Mr.  Cain.  Thank  you  for  calling  my  attention  to  it.  The  Senate 
bill  provides  for  a  plan.  It  provides  that  at  the  end  of  five  years 
or  by  the  end  of  five  years  the  commission  shall  establish  a  plany; 
not  to  interfere  with  the  grouping  that  has  already  occurred  by 
voluntary  agreement  between  carriers,  but  where  carriers  have 
voluntarily  grouped  themselves  and  have  not  finished  grouping  as 
the  conMnission  considers  it  ought  to  be  done,  that  then  they  snail 
go  ahead  and  complete  that  grouping.  That  is  for  the  purpose  of 
administering  the  other  features  of  the  law,  that  after  the  plan 
is  finally  adopted  as  a  plan,  that  then  the  carriers  shall  pay  in  to 
the  commission  not  50  per  cent  of  the  revenue  as  to-day  but  100  per 
cent,  or,  in  other  words,  everything  in  excess  of  the  fair  return,  and 
that  shall  be  distributed  to  the  carriers  that  did  not  earn  a  fair  return ^ 
using  a  three-year  period,  the  average  of  a  three-year  period  to 
determine  what  the  carriers  have  earned,  and  that  whenever  the 
systeins  have  been  finally  completed  and  they  are  to  be  formed  pro- 
gressively, that  then  any  system  finally  completed  need  not  make 
any  return  of  the  excess  but  its  earnings  shall  be  distributed  to  all  the- 
members  of  that  group,  and  if  it  is  less  or  more,  it  has  to,  of  course, 
even  up  with  the  other  groups. 

Mr.  Newton.  You  mean  oy  the  Senate  bill  the  bill  that  has  been: 
recently  reported  out  of  the  committee  and  is  now  pending  before 
the  Senate? 

Mr.  Cain.  Yes;  it  is  too  long  for  me  to  read  to  you  here.  But 
the  Senate  bill  reported  out  of  the  committee,  from  pages  24  to  30, 
inclusive,  includes  this  plan  of  grouping  carriers  ana  administering 
the  distribution  of  the  recaptured  earnings  to  roads  that  did  not  earn 
as  much  as  5  per  cent.  It  gives  them  not  only  a  fair  return  but 
distributes  it. 

Mr.  Rayburn.  How  does  it  distribute  it? 
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Mr.  Cain.  The  commission  distributes  it  5  per  cent  upon  the 
value  of  the  respective  carriers. 

Mr.  Rayburn.  You  mean  that  it  provides  for  distributing  the 
recaptured  earnings  by  the  way  it  is  to  be  administered  ? 

Mr.  Cain.  Yes. 

Mr.  Rayburn.  And  gives  it  to  them  ? 

Mr.  Cain.  It  does  not  give  it  to  them.  I  have  tried  to  show  you 
that  they  earned  it  as  part  of  the  transportation. 

Mr.  Rayburn.  They  have  not  got  it,  and  the  commission  has  it, 
and  the  only  way  they  can  get  it  is  for  them  to  give  it  to  them,  to 

transfer  it. 

Mr.    Cain.  Yes;  I  did  not  quite  understand  your  expression  of 

giving  it  to  them. 

Mr.  Lea.  The  surplus  would  be  retained  by  the  Government 
as  at  present,  the  surplus  of  the  recaptured  fund  ? 

Mr.  Cain.  It  would  have  to  be  distributed;  that  surplus  would  be 
distributed.  If  it  was  only  50  per  cent  up  to  the  time  that  this  con- 
soHdation  plan  was  effected  they  would  get  only  50  per  cent  as  now 
but  they  would  distribute  to  numbers  of  carriers  and  not  as  now 
done,  because  now  it  is  a  contingent  fund  to  be  used  in  a  particular 
way  and  it  would  be  distributed  to  the  carriers  in  general,  5  per  cent. 
Is  that  correct  ? 

Mr.  Thom,  Sr.  Yes;  the  Government  would  not  have  it.  Every 
carrier  would  be  given  its  share.  . 

The  Chairman.  Can  vou  be  back  Tuesday  morning,  Mr.  Cain? 

Mr.  Cain.  I  would  Uke  to  come  back  the  latter  part  of  the  week 
but  I  do  not  know  whether  I  can  get  back  or  not  by  Tuesday. 

(Thereupon,  at  12  o'clock  m.,  the  committee  adjourned  to  meet 
again  at  10  o'clock  a.  m.,  Tuesday,  June  8,  1926.) 
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House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Tvesday,  June  8,  1926, 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 
(chairman)  presiding. 

The  Chairman.  The  committee  will  please  come  to  order.  Mr. 
Goodwin. 

STATEMENT  OF  ELLIOT  H.  GOODWIN,  RESIDENT  VICE  PRES- 
IDENT, CHAMBER  OF. COMMERCE  OF  THE  UNITED  STATES 
OF  AMERICA,  WASHINGTON,  D.  C. 

The  Chairman.  You  will  please  state  whom  you  represent. 

Mr.  Goodwin.  My  name  is  Elliot  H.  Goodwin.  My  position  is 
resident  vice  president  of  the  Chamber  of  Commerce  of  the  United 
States,  and  my  function  here  is  to  represent  the  president  of  the  cham- 
ber in  his  absence  from  Washington. 

Speaking  to  House  bill  11212,  I  wish  to  present,  not  the  bill  itself, 
but  the  position  of  the  Chamber  of  Commerce  of  the  United  States 
in  regarcf  thereto,  a  position  which  is  ascertained,  as  those  of  you  who 
have  any  familiarity  with  the  procedure  of  the  chamber  will  know, 
not  through  any  officer  or  board  of  directors  or  special  committee, 
but  through  submitting  questions  to  the  membership  themselves, 
either  through  meetings — we  hold  but  one  meeting  a  year — in  the  fami- 
liar way  of  resolutions,  and  having  the  matter  suomitted  to  the  mem- 
bership in  advance,  or  through  our  referendum  system. 

In  this  case  I  am  dealing  almost  exclusively  with  the  referendum 
system,  a  method  by  which  propositions  are  drawn  up  in  writing  and 
submitted  to  the  membership — we  are  a  federation  of  organizations, 
so  that  our  members  are  these  commercial  organizations  tlu-ough- 
out  the  country — with  the  arguments  both  for  and  against  the  pro- 
positions, and  with  45  days  allowed  for  a  vote. 

We  have  given,  gentlemen,  in  the  past,  a  great  deal  of  attention 
to  the  subject  of  railroad  transportation. 

Mr.  Rayburn.  Mr.  Goodwin,  before  you  get  any  further,  let  me 
ask  you  this  question :  I  am  very  much  interested  in  this  referendum. 
Just  how  do  you  take  that?  Do  you  send  out  the  questionnaire 
alone,  or  do  you  send  it  with  arguments? 

Mr.  Goodwin.  With  arguments. 

Mr.  Rayburn.  Arguments  for? 

Mr.  Goodwin.  Arguments  for  and  against. 

Mr.  Rayburn.  You  mean  that  you  send  out  with  each  question- 
naire arguments  on  both  sides  ? 

Mr.  Goodwin.  Yes,  sir.  I  am  going  to  put  this  referendum  in 
evidence,  Mr.  Rayburn.  I  have  copies  here  to  distribute  to  all  the 
members  and  if  you  will  permit,  Mr.  Chairman,  I  will  do  it  now,  be- 
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cause  I  am  going  to  refer  to  this  referendum  very  frequently,  and  I 
should  be  very  glad  if  you  had  it  before  you. 

Mr.  Rayburn.  I  shall  be  very  glad  to  see  it. 

Mr.  Lea.  I  should  like  to  ask  a  question  with  reference  to  this 
referendum.  Who  prepares  the  arguments  for  and  against  the  various 
propositions  submitted  by  the  Chamber? 

Mr.  Goodwin.  The  argument  for  is  prepared  by  the  committee. 
We  are  trying,  as  far  as  we  can,  to  duplicate  with  a  membership  that 
is  scattered  «3l  over  this  country,  the  procedure  of  a  legislative  body; 
that  is,  with  a  membership  that  can  not  be  called  together,  to  debate 
and  discuss  a  committee  report.  We  are  coming  as  near  to  that 
form  as  we  can  through  our  referendum  system. 

We  begin,  as  you  do,  with  a  report  of  a  committee,  a  committee 
that  is  selected  by  the  board  of  directors  of  the  chamber,  with  a  view 
both  to  its  knowledge  of  the  subject,  its  expert  character  and  geo- 
graphical distribution.  They  proceed  in  exactly  the  way  a  committee 
of  Congress  proceeds,  to  draft  a  report.  That  report  contains  pro- 
positions, of  course,  the  recommendations,  and  it  contains  the  argu- 
ments in  favor  of  the  recommendations.  That  disposes  of  one  side 
of  the  referendum. 

Now,  if  you  will  just  refer  to  that  pamphlet  at,  let  us  say,  page  6 
you  will  find  that  on  the  left-hand  siae,  running  right  through,  is  the 
report  of  the  committee  and  on  the  right-hand  side  are  the  arguments 
in  the  negative. 

I  am  referring  to  the  letter-size  document  in  the  buff  cover,  Refer- 
endum No.  43.  Turning  to  page  6  or  page  8  or  page  10,  you  will 
find  the  report  of  the  committee  on  the  left-hand  side  of  the  page 
and  the  arguments  in  the  negative  on  the  right-hand  side  of  the  page, 
to  bring  the  arguments  against,  opposite  the  recommendation  of  the 
conmiittee. 

The  Chairman.  Where  did  you  say  it  is? 

Mr.  Goodwin.  You  will  find  the  report  of  the  committee  beginning 
on  page  4,  which  is  not  a  numbered  page,  and  on  page  5,  opposite 
the  arguments  in  the  negative. 

Therefore  the  question  of  the  Congressman  to  me  would  come 
down  to:  How  are  the  arguments  in  the  negative  prepared?  They 
are  prepared  by  our  research  department  as  a  straight  research  job, 
which  is  exactly  as  a  lawyer  assigned  to  the  other  side  of  a  question 
prepares  his  brief. 

We  have  in  that  department  a  number  of  lawyers  trained  in  legal 
procedure,  and  they  have  before  them  the  report  that  the  committee 
nas  made,  which  is,  of  course,  a  great  advantage  in  preparing  their 
argument  in  the  negative. 

As  to  our  experience  with  that,  you  will  notice  that  this  is  refer- 
endum 43  and  we  have  since  reached  referendum  49.  That  covers  14 
years  of  experience,  and  I  am  frank  to  say  that  the  testimony  as 
to  the  arguments  in  the  negative  is  generally  that  they  are  much 
stronger  man  the  arguments  in  the  affirmative. 

If  you  will  give  credit  to  a  research  department  that  is  in  good  faith 
preparing  the  arguments  in  the  negative  as  you  would  as  a  lawyer  in  a 
case,  you  will  see  why  that  i«^  so.  Every  report  of  a  committee  has 
to  have  concessions  to  the  different  members  and  is  often  weakened 
thereby. 


When  one  man  as  counsel  takes  that  and  prepares  the  negative 
argument  he  is  not  bothered  by  other  members  of  the  committee. 
He  has  to  make  no  concessions.  He  has  the  case  all  before  him  and 
can  prepare  the  argument  for  himself. 

Mr.  Lea.  In  that  connection,  does  that  mean  that  no  referendum 
is  submitted  by  the  chamber  until  the  committee  has  aflarmatively 
declared  in  favor  of  it?  .        ^    . 

Mr.  Goodwin.  If  you  will  take  this  point  of  view,  that  a  committee 
starts  to  study  the  question  and  there  is  no  pro  or  con  up  to  the  time 
that  the  committee  makes  its  report;  and  it  may  make  its  report 
simply  by  a  majority,  in  which  case  the  referendum  will  mclude  the 

minority  report.  ^  •     ^  t 

Mr.  Lea.  But  if  a  majority  of  the  committee  are  not  m  favor  of 

the   affirmative  side,   would  that  mean   that  there  would  be   no 

referendum?  ,     ,       .  ,  -x-  ^      .x^ 

Mr.  Goodwin.  No.    You  start  fresh  with  a  proposition,  not  with 

approval  or  disapproval.     You  appoint  a   conmiittee   to  study  a 

problem  and  the  affirmative  is  the  side  that  the  majority  of  that 

committee  takes.  ,      .  i  ^ 

The  Chairman.  Would  you  like  to  proceed  with  your  argument 

without  interruption?  ,,     ^.  t.i.-i-       x,  ^  r 

Mr.  Goodwin.  I  do  not  care,  Mr.  Chairman.  I  think,  m  what  1 
have  to  say,  if  I  am  allowed  to  go  through  this  brief  docimient  I 
have  to  present,  I  will  probably  come  to  the  points  the  committee 
has  in  mind.  But  I  am  very  glad  to  stop  anywhere  and  explain  such 
a  matter  as  the  referendum  system  of  the  chamber. 

The  Chamber  of  Commerce  of  the  United  States,  on  behalf  of  the 
business  men  of  the  country,  supports  the  major  provisions  of  the 
House  bill,  H.  R.  11212.  ,    ,       ^ 

The  chamber  is  a  federation  of  more  than  900  local  chambers  of 
commerce  and  500  national  trade  organizations  with  an  underlying 
membership  of  800,000  business  men  in  every  State  of  the  Union. 
This  federation  was  organized  in  1912  for  the  purpose  of  ascertaining 
business  opinion  throughout  the  country  upon  the  most  important 
measures  affecting  commerce  and  presenting  the  result  for  the  con- 
sideration of  officials  or  legislative  bodies  that  have  the  power  to  put 
those  measures  into  effect.  The  organizers  of  the  national  chamber 
did  not  seek  a  snap  judgment  but  a  considered  judgment,  not  that 
of  a  few  but  of  the  many,  not  that  of  the  big  alone  but  of  the  small  as 
well.  Big  business,  small  business,  north  and  south,  east  and  west, 
trade  associations  and  community  commercial  organizations,  pool 
their  opinions  with  a  view  to  having  that  which  is  clearly  the  prevail- 
ing one  expressed  to  those  who  control  the  destiny  of  commerce 
through  legislation  and  administration. 

I  should  like,  Mr.  Chairman,  to  emphasize  the  point,  because  you 
are  familiar,  as  I  am,  with  comments  on  the  Chamber  of  Commerce 
of  the  United  States  as  representing  big  business. 

Now,  we  represent  not  nrms  and  corporations.  We  represent  com- 
mercial organizations.  That  is  the  first  point.  It  is  thev  that  vote 
and  determine  our  policy,  and  they  are  located  all  over  the  country, 
and  the  great  mass  of  them  are  the  small  organizations.  Naturally, 
the  small  organizations  exist  in  the  smaller  communities. 
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It  is  a  very  interesting  thing  to  know  that  the  organizers  of  this 
chamber  placed  in  the  by-laws,  and  it  has  remained  there  ever  since, 
a  certain  disability  on  the  part  of  the  larger  organizations  which  exist 
in  the  big  commercial  centers,  something  that  I  think  most  of  you  are 
very  familiar  with — certainly  I  am  in  New  York  and  your  chairman 
will  back  me  up — where  there  is  a  discrimination  against  the  larger 
cities  and  in  favor  of  the  country  districts  in  the  apportionment  of 
the  nimiber  of  representatives  in  the  Legislature  of  the  State  of  New 
York. 

Precisely  along  that  same  line,  there  is  a  provision  in  our  by-laws 
that  organizations  shall  vote,  shall  have  a  number  of  votes  according 
to  the  number  of  their  members.  There  shall  be  one  vote  for  the 
first  25  members,  one  vote  for  each  200  in  excess.  Then  comes  the 
provision  that  no  organization  shall  have  more  than  10  votes. 

I  do  not  remember  the  figure,  but  roughly  let  us  say,  at  about 
2,025  you  get  the  maximum  of  10  votes,  and  to  show  you  liow  that  is  a 
restriction  upon  the  larger  organizations,  I  will  point  out  that  the 
Los  Angeles  Chamber  of  Commerce  has  to-day  m  excess  of  10,000 
members. 

During  the  past  eight  years  the  chamber  has  followed  closely  the 
development  of  the  policy  of  Congress  with  respect  to  railroad  con- 
solidation, and  has  twice  taken  a  referendum  vote  of  its  members  to 
determine  whether  the  business  men  of  the  country  approve  that 
policy. 

In  1919  the  chamber  held  in  Washington  a  national  transportation 
conference,  including  in  its  membership  representatives  of  all  of  the 
interests  of  the  Nation — financial,  inaustrial,  commercial,  agricul- 
tural, civic,  and  social — aflFected  by  transportation.  After  careful 
consideration  of  the  entire  railroad  situation,  extending  over  a  period 
of  more  than  eight  months,  this  conference  formulated  a  legislative 
program  that  included  as  one  of  its  most  important  features  a  recom- 
mendation in  favor  of  permissive  railroad  consolidation.  When 
this  program  was  submitted  to  the  members  of  the  chamber  of  com- 
merce in  referendum  28,  they  approved  by  a  vote  of  1,309  to  125 
^'Permission  for  consolidation  of  railroads  in  the  public  interest  with 
prior  approval  by  Government  authority  in  a  limited  number  of 
strong  competing  systems." 

In  1923-24  the  chamber  organized  a  second  national  transportation 
conference  which  again  reviewed  the  transportation  situation  of  the 
country  and  sought  to  develop  the  best  business  opinion  concerning 
it.  One  of  the  committees  of  that  conference  made  an  extensive  study 
of  the  subject  of  railroad  consolidations.  I  wish  to  present  for  your 
consideration  the  report  of  that  committee  which  contains  a  statement 
in  considerable  detail  regarding  the  need  for  railroad  consohdations 
and  the  advantages  to  the  public  which  may  be  expected  therefrom. 

That  is  the  pamphlet  that  has  been  distributed  to  you  called  the 
report  of  the  special  committee  2  dealing  with  railroad  consoli- 
dation. 

The  conference  itself  approved  that  committee  report  and  shortly 
afterwards  the  national  cnamber  in  referendum  43  voted  on  the  prin- 
cipal questions  involved.  In  this  referendum  the  members  of  the 
chamber  by  a  vote  of  1,495  to  470  advocated  ''Supplementary  legis- 
lation in  harmony  with  the  general  principles  of  the  transportation 
act  to  facilitate  consolidation  by  voluntary  action,  subject  to  the 


approval  of  the  Interstate  Commerce  Commission."  The  refer- 
endum report  contains  a  concise  statement  of  the  chamber's  attitude 
on  railroad  consohdations  to  which  I  desire  to  invite  your  attention. 
The  statement  is  as  follows : 

I  am  referring  to  page  16,  if  you  will  follow  me,  and  remember  that 
you  must  skip  the  opposite  page  which  is  devoted  to  the  argument  in 
the  negative. 

It  has  been  urged  that  consolidation  be  made  compulsory.  Compulsory  con- 
solidation, however,  involves  so  many  constitutional  questions  and  is  such  an 
intricate  and  involved  proposition  that  it  might  hinder  rather  than  promote 
consolidations,  and  should  not  be  considered  at  this  time. 

Experience  alreadv  obtained  in  endeavoring  to  work  out  consolidations  under 
the  transportation  act  indicates  the  need  of  supplementary  legislation  to  perfect 
its  consolidation  provisions.  It  is,  for  example,  desirable  to  render  possible  the 
joint  ownership  of  certain  lines  or  terminals  by  two  or  more  of  the  consolidated 
systems.  Furthermore,  instead  of  requiring,  in  each  instance,  the  creation  of  a 
new  consolidated  corporation,  and  exchange  or  reissue  of  the  securities  of  the 
existing  corporations,  it  appears  desirable  to  permit  any  of  the  large  existing 
systems  to  purchase  the  physical  properties  of  any  railroad  company  if  approved 
by  the  Interstate  Commerce  Commission,  or  to  exchange  their  own  securities  for 
those  of  the  roads  to  be  acquired  and  thereby  have  the  smaller  railroad  com- 
panies absorbed  bv  and  merged  into  the  existing  systems. 

It  will  doubtless  also  be  necessary  to  provide  some  method  of  dealing  fairly 
with  the  minority  stockholders  so  that  plans  approved  by  the  commission  and 
assented  to  by  a  majority  of  the  owners  can  not  be  blocked  by  a  minority  inter- 
est. Again,  on  account  of  the  heavy  taxes  which  would  ordinarily  be  levied  on 
such  mergers,  special  provisions  of  law  may  be  necessary  to  relieve  consolida- 
tions of  this  burden. 

Furthermore,  in  cases  where  new  systems  are  to  be  created,  appropriate 
agencies  will  be  needed  to  supervise  and  promote  the  actual  accomplishment  of 
the  consolidations.  Presumably  the  Interstate  Commerce  Commission  wiU 
require  within  its  own  organization  a  special  bureau  to  supervise  the  work;  and 
it  would  seem  desirable  that,  at  the  appropriate  time,  an  organization  committee 
should  be  created  for  each  proposed  consolidated  system  to  assist  in  bringing 
about  agreement  upon  the  values  of  the  several  parts  of  the  system  to  be  formed, 
the  ratios  of  the  securities  to  be  exchanged  and  the  many  other  details  involved 
in  bringing  several  companies  into  one  organization. 

Mr.  Chairman,  I  should  Hke  to  submit  this  referendum  in  evi- 
dence, and  inserted  therein  is  the  report  of  the  voting  which  I 
should  hke  to  have  considered  a  part  thereof. 

In  that  connection,  this  special  bulletin  gives  the  vote  upon  every 
question  submitted,  and  then  you  mav  be  interested  in  the  fact  that 
we  invariably  follow  the  practice  of  showing  how  everv  orgamzation 
voted  upon  every  question  that  was  submitted.  These  organiza- 
tions are  arranged  alphabetically  under  States. 

In  order  to  show  the  views  of  the  chamber  regarding  the  mam 
features  of  the  present  law  and  the  changes  proposed  by  the  Parker 
bill  I  am  submitting  a  comparative  analysis  for  your  consideration. 
From  this  analysis  you  will  see  that  the  chamber  strongly  supports 
the  major  propositions  of  the  Parker  bill.  The  chamber  has  for  years 
considered  the  consolidation  of  railroads  on  sound  principles  to  be 
one  of  the  most  essential  measures  for  assuring  to  the  public  continued 
efficient  transportation  service  and  earnestly  hopes  that  Congress 
will  promptly  enact  necessary  supplementary  legislation  to  facilitate 
such  consolidation. 

Mr.  Newton.  I  want  to  ask  a  question  with  reference  to  this 
balloting,  if  it  will  not  interrupt  the  gentleman. 

Mr.  Goodwin.  All  right,  sir. 
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Mr.  Newton.  I  notice,  for  example,  Minnesota:  Minneapolis 
Civic  and  Commerce  Association  under  the  Roman  numeral  I — that 
is  page  10 — has  10  votes  for  and  no  votes  against.  Wliat  does  that 
mean?     Where  do  you  get  10  votes? 

Mr.  GrooDWiN.  That  means  that  the  Minneapohs  Civic  and  Com- 
merce Association  is  entitled  to  the  maximum  number  of  votes, 
which  is  10,  and  their  board  of  directors,  in  voting,  has  the  right  to 
cast  10,  while  a  smaDer  organization  would  cast  9,  and  a  very  small 
one  would  cast  1. 

They  can  split  that  vote,  or  as  in  this  case,  throw  it  all  one  way, 
just  as  they  see  fit. 

Mr.  Newton.  In  voting,  do  they  submit  the  questions,  prior  to 
the  vote,  to  their  members  by  way  of  referendum,  or  do  they  vote 
their  own  judgment  and  convictions? 

Mr.  Goodwin.  They  have  a  great  variety  of  methods  of  arriving 
at  their  own  vote,  and  it  is  our  fimction  merely  to  ascertain  that  they 
have  cast  their  vote  in  accordance  with  their  own  constitution  and 
by-laws,  just  as  they  would  upon  a  Mississim)i  River  project,  which 
comes  to  them,  not  through  the  Chamber  of  Commerce  of  the  United 
States,  but  from  some  other  channel. 

How  they  do  it  depends  upon  their  own  constitution,  and  the  leeway 
that  that  gives,  and  what  they  wish  to  adopt. 

Mr.  Newton.  That  answers  the  question. 

Mr.  GrooDWiN.  Mr.  Chairman,  I  want  briefly,  having  given  you 
the  history  of  the  chamber's  consideration  of  this  question  of  con- 
soHdation,  to  present  to  you  the  relation  of  the  chamber's  policy  to 
the  bill  that  bears  your  name. 

Comparison  of  Existing  Law  with  Provisions  of  the  Parker 
Bill  (H.  R.  11212)  and  Position  of  the  Chamber  of  Com- 
merce OF  THE  United  States 


POLICY  OF  CONGRESS 

The  present  law. — In  the  existing  law  Congress  took  action  favor- 
able to  railroad  consolidation  and  specifically  authorized  the  Inter- 
state Commerce  Commission  to  permit  consolidations  under  certain 
conditions. 

The  House  hiU. — The  House  bill  (H.  R.  11212)  reiterates  in  sub- 
stance the  declarations  of  the  present  law,  stating  it — 

to  be  the  policy  of  Congress  (in  order  that  an  adequate  and  efficient  transporta- 
tion service  may  be  maintained  in  the  United  States,  and  necessary  weak  and 
short  lines  be  preserved)  to  authorize  and  encourage  the  unification  ♦  *  ♦ 
of  the  property  of  carriers  into  a  number  of  strong  and  efficient  and  well-balanced 
systems  which  will  so  far  as  practicable  maintain  the  existing  routes  and  channels 
of  trade  and  commerce  and  preserve  as  between  themselves  the  advantages  of 
effective  competition  in  service  so  that  the  properties  of  the  carriers  in  each 
system  shall  ultimately  be  managed  and  operated  and  owned  or  controlled  by  a 
single  corporation,  economy  be  promoted,  unnecessary  duplication  and  wasteful 
competition  eliminated,  better  service  afforded,  and  the  traffic  moved  at  the 
lowest  rates  compatible  with  the  maintenance  of  adequate  and  efficient  trans- 
portation service. 

The  national  chamber. — The  business  men  of  the  country  as  repre- 
sented by  the  national  chamber  approve  this  declaration  of  poncy. 
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COMPREHENSIVE   PLAN 

The  present  law. — The  present  law  directs  the  commission  ''to 
prepare  and  adopt  as  soon  as  practicable  a  plan  for  the  consolidation 
of  the  railway  properties  of  the  continental  United  States  into  a 
limited  number  of  systems,  preserving  competition  as  fully  as  possible 
and  wherever  practicable  maintaining  the  existing  routes  and  chan- 
nels of  trade  and  commerce."  The  law  requires  the  commission 
first  to  agree  on  a  tentative  plan  and  then  to  hold  public  hearings 
upon  it.  In  1921  the  commission  adopted  a  tentative  plan  and 
since  then  has  held  hearings  in  all  parts  of  the  country  at  which  the 
carriers,  the  shippers,  and  the  general  public  have  had  full  opportu- 
nity to  express  their  views.  These  hearings  have  built  up  on  a 
comparable  basis  a  voluminous  record  of  facts  pertinent  to  railrbad 
consolidation — a  record  that  should  be  invaluable  to  the  Interstate 
Commerce  Commission  when  it  undertakes  to  pass  upon  future 
applications  for  permission  to  consolidate. 

The  House  hUl. — The  House  bill  repeals  that  section  of  the  present 
law  which  directs  the  commission  to  prepare  and  adopt  a  compre- 
hensive plan  and  permit  only  those  consolidations  that  are  in  har- 
mony with  this  plan;  and  in  its  place  provides  that  if  the  commis- 
sion is  of  the  opinion  that  the  public  interest  in  adequate  and 
efficient  transportation  service  ana  the  declared  policy  of  Congress 
will  be  promoted  by  any  proposed  unification,  it  shall  approve 
the  imification  on  such  terms  and  conditions  as  it  may  prescribe 
as  necessary  in  the  public  interest;  and  that  the  commission  shall 
give  due  consideration  to  the  inclusion  in  such  proposed  unification, 
of  short  and  weak  carriers  in  the  territo  y  involved.  The  bill  also 
provides  that  in  considering  future  applications  for  permission 
to  consolidate,  the  commission  is  authorized  to  use  any  of  the  evi- 
dence that  appears  in  the  record  of  proceedings  held  imder  the  con- 
solidation provisions  of  the  transportation  act. 

Tfie  naiional  chamber. — The  national  chamber  is  committed  in 
support  of  this  policy  of  permissive  consolidation.  In  referendum 
28  the  chamber  of  commerce  recommended — 

that  when  approved  by  public  authority  and  declared  to  be  in  the  public  interest, 
the  railroads  be  allowed  to  consolidate  to  such  extent  and  in  such  manner  as 
may  be  necessary  to  enable  the  existing  railroads  to  unite  in  a  limited  number 
of  strong  competing  systems  so  located  that  each  of  the  principal  traffic  centers 
of  the  country  shall  if  possible  be  served  by  more  than  one  system. 

In  the  argument  supporting  this  declaration  the  chamber  said: 

The  consolidation  of  railroads,  as  well  as  the  coordination  of  their  facilities 
should  be  subject  to  the  approval  of  the  Government,  and,  with  such  authoriza- 
tion required,  the  railroads  should  be  encouraged  to  work  out  the  natural  grouping 
of  systems  and  to  combine  their  facilities  in  the  interest  of  traffic  economy  and 
financial  stability. 


FORMS   OF   CONSOLIDATION 


The  present  law. — The  present  law  gives  the  Interstate  Commerce 
Commission  power  (a)  to  authorize  a  carrier  to  acquire  control  of  any 
other  carrier  under  a  lease  or  bv  the  purchase  of  stock  or  in  any  other 
manner  not  involving  consolidation  into  a  single  system  for  owner- 
ship and  operation,  and  (b)  to  permit  two  or  more  carriers  to  con- 
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solid  ate  their  properties  into  one  corporation,  for  ownership,  manage- 
ment, and  operation  under  certain  conditions:  but  it  does  not  give 
the  Federal  commission  complete  control  over  all  forms  of  unification. 

The  Hmise  hiU. — The  House  bill  confirms  and  broadens  the  present 
authority  of  the  commission.  It  concentrates  in  the  commission 
power  to  authorize  two  or  more  carriers  to  enter  into  any  one  of  the 
possible  forms  of  unification  or  consolidation  including  (a)  an  acqui- 
sition by  purchase,  sale,  exchange  or  lease  of  properties  and  franchises 
of  one  or  more  carriers;  (b)  a  corporate  merger  or  consolidation  of 
two  or  more  carriers;  or  (c)  an  acquisition  of  securities  issued  by  a 
carrier  if  proposed  as  a  part  of  a  plan  to  effect  unification — each  of 
these  forms  of  consolidation  to  be  carried  out  under  the  authority 
of  the  Interstate  Commerce  Commission  and  under  the  provisions 
of  the  Federal  law. 

The  national  chamber. — The  business  men  of  the  country  through 
the  national  chamber,  in  addition  to  supporting  the  provisions  of  the 
present  law  that  are  intended  to  make  possible  the  completion  of  the 
normal  process  of  railroad  consolidation,  favor  the  passage  of  legisla- 
tion that  will  give  to  the  Interstate  Commerce  Commission  the  addi- 
tional authority  necessary  to  permit  other  desirable  forms  of  con- 
solidation not  authorized  by  present  law.     Referendum  43  states: 

Furthermore,  instead  of  requiring,  in  each  instance,  the  creation  of  a  new  con- 
solidated corporation,  and  exchange  or  reissue  of  the  securities  of  the  existing 
corporations,  it  appears  desirable  to  permit  any  of  the  larger  existing  systems  to 

furchase  the  physical  properties  of  any  railroad  company  if  approved  by  the 
nterstate  Commerce  Commission,  or  to  exchange  their  own  securities  for  those 
of  the  roads  to  be  acquired  and  thereby  have  the  smaller  railroad  companies 
Absorbed  by  and  merged  into  the  existing  systems. 

POWER  TO  INCLUDE  OR  OMIT  PROPERTIES 

Tlie  present  taw. — The  commission  has  interpreted  the  present  law 
to  mean  that  it  has  no  authority  to  omit  any  railroad  properties  from 
the  complete  plan,  or  to  require  that  any  particular  railway  property 
shall  be  included  in  a  proposed  consolidation  or  to  provide  for  the 
common  use  of  certain  railway  properties. 

i^The  Hmise  hill. — The  House  till  authorizes  the  commission  to  im- 
pose as  a  condition  to  its  approval  the  inclusion  of  a  carrier  that  did 
not  join  in  the  original  application.  It  makes  no  reference,  however, 
to  the  omission  of  properties  that  may,  in  the  opinion  of  the  commis- 
sion, be  needed  for  the  common  use  of  other  carriers. 

The  national  chamber. — The  national  chamber  supports  the  provi- 
sions in  the  House  bill  which  give-  the  commission  authority  to 
approve  any  proposed  unification  that  is  in  the  opinion  of  the  com- 
mission in  the  public  interest,  and  further  believes  that  Congress 
should  render  possible  the  joint  ownership  of  certain  lines  or  terminals 
by  two  or  more  of  the  consolidated  systems. 

MINORITY   STOCKHOLDERS 

The  present  law. — The  present  law  makes  no  specific  provision  for 
dealing  with  the  claims  of  minority  stockholders  who  dissent  from  the 
opinion  of  a  majority  of  the  stockholders  in  regard  to  the  terms  on 
TOich  a  proposed  consolidation  shall  be  completed.     Many  people 
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regard  this  as  a  serious  defect  in  the  present  law  tending  to  result  in 
long  and  expensive  proceedings  that  could  be  greatly  abridged  if  the 
law  made  definite  provisions  of  suitable  machmery  for  dealing  with 
the  claims  of  minority  stockholders. 

The  House  bill. — The  House  bill  requires  dissenting  security 
holders  to  give  notice  of  their  dissent  within  90  days  after  the 
meeting  at  which  the  holders  of  voting  securities  consent  to  the 
proposed  imificationj  and  requires  the  resulting  corporation  to 
purchase  the  securities  owned  by  the  dissenting  security  holders. 
It  also  authorizes  the  resulting  corporation  to  acquire,  by  con- 
demnation if  necessary,  the  securities  of  any  dissenting  security 
holders;  authorizes  a  dissenting  security  holder  whose  securities 
have  not  been  purchased  after  six  months  to  institute  in  his  own 
behalf  proceedings  for  the  condemnation  by  the  corporation  of 
the  voting  securities  held  by  him;  and  gives  the  United  States 
district  courts  jurisdiction  to  hear  and  determine  condemnation  pro- 
ceedings and  to  require  the  Interstate  Commerce  Commission  to  act 
as  a  board  of  appraisers  to  report  to  the  court  the  value  of  the  property 
involved. 

The  national  chamber. — The  national  chamber  favors  the  provision 
of  some  method  of  dealing  fairly  with  minority  stockholders  so  that 
plans  approved  by  tbe  commission  and  assented  to  by  a  majority  of 
the  owners  can  not  be  blocked  by  a  minority  interest. 

TAXATION 

The  present  law. — The  present  law  makes  no  provision  for  exempt- 
ing from  taxation  the  processes  employed  in  bringing  about  a  con- 
solidation. 

The  House  bill. — The  House  bill  exempts  such  processes  from 
taxation. 

The  national  chamber. — The  national  chamber  in  referendum  43 
pointed  out  the  need,  in  the  interest  of  facilitating  consoUdation,  for 
special  provisions  of  law  to  relieve  consolidations  of  the  burden  of 
the  heavy  taxes  which  would  ordinarily  be  levied  on  such  mergers. 

I  thauK  you,  Mr.  Chairman. 

The  Chairman.  Are  there  any  questions? 

Mr.  HuDDLESTON.  I  am  interested  to  know  whether  you  approve 
the  particular  provisions  of  this  bill  relating  to  the  condemnation  of 
minority  stock  which  dissents  ? 

Mr.  Goodwin.  It  has  appeared  to  us  to  be  adequate  in  the  protec- 
tion of  the  minority  stock  interests. 

Mr.  HuDDLESTON.  The  provision  is  to  have  a  condemnation  pro- 
ceeding with  a  valuation  by  a  jury;  that,  you  think,  is  a  fair  proposi- 
tion to  minority  stockholders  ? 

Mr.  GooD^viN.  We  so  regard  it. 

Mr.  HuDDLESTON.  Of  course,  you  recognize  the  fact  that  in  a  great 
many  instances — in  fact,  probably  a  majority  of  them — the  value  of 
the  stock  is  largely  speculative  and  for  control  purposes,  and  there 
may  be  many  purposes  which  can  not  be  translated  into  a  financial 
valuation. 

Mr.  GrooDWiN.  I  realize  that,  sir;  and  yet  it  is  a  comparative 
question  of  methods,  and  we  have  not  been  able  to  devise  one  that 
would  be  fairer  than  this  proposition. 
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Mr.  HuDDLESTON.  I  have  in  mind  the  raiboads  that  have  a  larger 
bonded  or  other  indebtedness  than  is  considered  to  be  the  value  of 
the  road,  so  that  the  common  stock  would  not  be  worth  anything 
intrinsicaUy,  yet,  on  the  market,  it  has  a  sale  value  for  control  pur- 
poses and  for  speculative  purposes,  and  for  purposes  relating  to  the 
future,  and  contingencies  of  that  kind.  I  am  wondering  how  a  jury 
would  ever  be  able  to  reach  the  value  of  that  stock,  how  it  would 
ever  be  able  to  ascertain  it.  ^ 

Mr.  Goodwin.  I  am  aware  of  the  difficulty,  sir;  but  I  am  not 
aware  of  any  proposition  for  better  machinery  for  the  protection  of 
the  rights  of  the  minority  stockholders. 

Mr.  HuDDLESTON.  Would  you  feel  in  a  case  like  that  that  the 
market  on  the  stock  being,  we  will  say,  at  10  for  a  long  period  prior 
to  the  condemnation,  that  it  would  be  fair  for  the  jury  to  assess  its 
value  for  condemnation  purposes  at,  we  will  say,  2? 

Mr.  Goodwin.  I  would  not  consider  that  the  market  value  quo- 
tation on  that  stock  or  any  other  stock  would  be  a  fair  basis  of  assess- 
ing the  value.     It  would  be  just  one  item  in  interest. 

Mr.  HuDDLESTON.  Would  you  think  it  would  be  fair  for  the  jury 
to  take  that  into  consideration  ? 
Mr.  Goodwin.  Yes. 

Mr.  HuDDLESTON.  Suppose  that  it  were  matle  to  appear  that  the 
stock  had  no  intrinsic  value;  it  would  be  your  idea  that  the  jury 
would  so  find,  although  it  had  a  market  value? 

Mr.  Goodwin.  You  say  it  was  made  to  appear 

Mr.  HuDDLESTON.  Ycs.  Suppose  the  evidence  were  presented  in 
a  reasonably  satisfactory  manner  ^  o  the  effect  that  the  stock  had  no 
intrinsic  value,  no  earning  value,  yet  it  had  a  market  value  for  con- 
tingencies, such  as  I  have  mentioned. 

Mr.  Goodwin.  I  think  I  shall  have  to  declare  myself  to  be  unable 
to  answer  that  question,  because  of  my  lack  of  knowledge  of  pro- 
ceedings in  such  matters.  ,•    i        *u 

Mr.  Hlt)DLEston.  I  asked  the  question  in  order  to  disclose  the 
extreme  difficultv,  if  not  impossibility,  of  a  jury  reaching  a  fair  ver- 
dict in  these  cases,  and  I  am  wondering  whether  you  have  nothing 

else  to  suggest.  ,  .       ,      ,  .     • 

Mr.  Goodwin.  No;  I  have  nothing  further  to  suggest,  sir. 
The  Chairman.  Are  there  any  other  questions?  .  ,       / 

Mr  HocH.  You  spoke,  among  other  things,  especially  with  refer- 
ence to  the  taxation  features  of  this  bill.     Will  you  state  just  what 
taxes  any  of  these  mergers  would  be  relieved  of  by  this  bill,  either 
under  the  Federal  law  or  State  laws? 
Mr.  GooDW^N.  I  can  not. 

Mr.  HocH.  It  would   seem   to   me   the   recommendation   ol    tne 

chamber  is  not  significant  without  that.  u  ^    f 

Mr.  GooDW^N.  I  am  perfectly  aware  that  the  taxes  exist,  but  it 

you  ask  me  for  the  special  nature  of  the  national  and  State  taxes  on 

an  issue  of  securities  I  am  not  familiar  A^-ith  that. 

Mr.  HocH.  That  is  all.  .  .        .v,         ^^ 

The  Chairman.  Can't  you  state  m  a  general  way  how  these  cor- 
porations are  relieved  from  taxes? 

Mr.  GooDWTiN.  How  they  are  relieved? 
The  Chairman.  Yes;  under  this  bill. 


Mr.  Goodwin.  I  made  that  statement,  Mr.  Chairman. 
The   Chairman.  I  mean  specifically.     Take  a  hypothetical  case 
where  a  consolidation  is  made. 

Mr.   Goodwin.  Do  you  mean  the  particular  taxes  that  would 

ap 


.he  Chairman.  Yes;  that  is  what  I  mean.  Suppose,  for  instance, 
that  the  New  York  Central  or  the  Pennsylvania  were  going  to  com- 
bine with  the  Baltimore  &  Ohio.  Take  that  for  illustration;  the 
securities  are  exchanged.  How  would  the  resulting  corporation  be 
relieved  from  taxes  in  that  case?  ,    „,  . 

Mr.  GooD\v^N.  The  bill,  in  fact,  provides  that  they  shall  be  exempt 

from  taxes. 

The  Chairman.  For  how  long? 

Mr.  Goodwin.  I  shall  have  to  refer  to  the  bill.    ^  ,     _   ,  .  . 

The  Chairman.  Isn't  this  the  case :  For  instance,  if  the  Baltimore  & 
Ohio  stock  costs  100  and  it  was  exchanged  at  120,  you  would  not 
have  to  pay  taxes  on  your  20  per  cent  profit  until  you  cashed  it  m. 
In  other  words,  vour  taxes  would  not  have  to  be  paid  until  you 
actually  got  the  nioney.  That  is  the  point  that  I  meant  to  bring  out. 
Does  that  answer  your  question,  Mr.  Hoch? 

Mr.  Hoch.  Not  entirely.  I  do  not  care  to  pursue  it  if  the  witness 
is  not  prepared  to  answer  these  questions  which  he  has  discussed  in 
his  statement,  but  the  bill  refers,  of  course,  not  only  to  Federal  taxes 
but  to  State  taxes.  I  wanted  a  statement  for  the  record  of  the  nature 
of  the  ])resent  taxes  that  would  be  involved  either  in  a  matter  of  the 
issuance  of  stock  or  securities  of  any  sort,  or  in  the  matter  of  incor- 
poration or  reincorporation,  so  that  we  might  understand  precisely 
what  sort  of  taxes  and  the  nature  of  those  taxes  we  are  reheving  by 

this  bill.  ^        .  ^        n  r^ 

Mr.  Goodwin.  Mr.  Chairman,  would  it  be  of  benefit  to  Congress- 
man Hoch  if  we  should  undertake  to  prepare  a  statement  of  that  kind, 
because  that  w^e  can  undertake  to  do  ? 

Mr.  Hoch.  I  assume  that  somebody  will  be  prepared  to  answer 
the  question.    I  do  not  care  who  prepares  it. 

The  Chairman.  Will  you  have  a  statement  prepared  for  the  record  ? 

Mr.  Goodwin.  We  will,  Mr.  Chairman. 

Mr.  Shallenberger.  I  should  like  to  ask  a  question.  In  a  general 
way,  has  your  chamber  of  commerce  taken  into  consideration  the 
fact  that  this  bill  practically  eliminated  competition  as  a  factor  m 
securing  the  best  and  most  effective  service  to  the  public? 

Mr.  Goodwin.  I  did  not  so  understand  it.  To  what  do  you  have 
rpf  prpricp  ? 

Mr.  Shallenberger.  Is  it  not  possible  under  the  law  for  all  the 
railroad  companies  to  be  consolidated  into  one  company?  There  is 
no  limit  other  than  the  opinion  or  judgment  of  the  Interstate  Com- 
merce Commission  as  to  any  certain  number  of  railroad  corporations 
that  shall  be  left  after  this  law  shall  go  into  effect? 

Mr.  Goodwin.  You  mean  that  there  is  no  limit  placed 

Mr.  Shallenberger.  At  least  under  the  construction  of  the  Inter- 
state Commerce  Commission  of  the  meaning  of  the  present  act,  in 
which  they  attempted  to  have  a  certain  number  of  large  corporations, 

18  or  20. 

Mr.  Goodwin.  But  there  is  no  such  provision  in  the  transportation 
act  that  fixes  the  number  or  fixes  a  minimum,  is  there? 
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Mr.  Shallenberger.  No  ;  but  this  act  prepares  the  way  so  that  it 
would  be  possible  for  a  complete  consolidation.  It  is  rather  evident, 
I  think,  to  those  who  consider  the  subject  fairly,  that  the  commission 
and  the  railroad  companies  who  wish  to  consolidate,  have  decided 
that  under  this  law  they  can  not  do  it.  Now  we  come  to  a  law  which 
proposes  to  make  as  easy  as  possible,  as  certain  as  possible  the  removal 
of  those  legal  restrictions,  to  make  it  possible  under  the  approval  of 
the  Interstate  Commerce  Commission  to  consolidate  the  railroad 
systems  into  a  very  small  number  of  larger  systems. 

It  has  been  stated  here,  I  think  by  one  of  the  witnesses  who  knows 
what  he  is  talking  about,  I  am  sure,  that  it  would  be  a  possibility  to 
consolidate  them  into  one  or  two  systems  which  would  practically 
do  away  with  the  element  of  competition  in  being  a  determining 
factor  in  the  public  welfare.     It  removes  competition. 

Mr.  Gcx)DWiN.  I  certainly  had  not  so  construed  the  bill  and  the 
purpose  of  the  chamber  could  not  be  so  construed. 

We  have  always  stood  and  now  stand  for  competing  systems  and 
have  had  no  conception  of  the  reduction  of  the  number  of  com- 
peting systems  to  one  or  two,  nor  do  I  fear  that,  as  a  matter  of  fact, 
under  this  legislation. 

It  seems  to  me  that  in  the  transportation  act  it  has  been  made 
clear  that  the  objective  is  not  one  system  here  in  the  United  States 
which  shall  control,  but  a  limited  number  of  competing  systems  so 
that  the  communities  of  the  country  shall  have  all  the  advantages 
of  competition. 

Mr.  Shallenberger.  There  is  no  competition  between  railroads 
as  to  freight  rates  now,  is  there? 
Mr.  Goodwin.  No;  but  there  is  as  to  service. 
Mr.  Shallenberger.  This  law,  as  I  view  it,  if  it  is  passed,  would 
make  possible  the  elimination  of  competition  between  the  railroad 
companies  in  general,  even  as  to  service,  if  we  reduce  their  number 
to  such  a  limited  number  that  we  could  not  have  actual  competi- 
tion, because  of  the  fact  that  the  public  would  be  required  to  accept 
the  service  of  one  system  or  none  at  all. 

Mr.  Goodwin.  Oip  course,  you  have  the  protection  of  the  Interstate 
Commerce  Commission.  But  we  come  to  the  underlying  purpose  of 
the  bill,  and  the  bill  as  I  construed  it,  has  been  not  to  remove  those 
provisions  which  were  intended  in  the  transportation  act  to  allow 
consolidations  in  order  to  set  up  strong  competing  systems,  but  to 
remove  those  restrictions  which  were  in  the  transportation  act  that 
now  stood  in  the  way  of  that. 

In  other  words,  it  was  not  with  a  view  to  reducing  the  number  of 
systems,  but  to  make  possible  what  was  the  real  object  of  the  trans- 
portation act. 

Mr.  Shallenberger.  It  must  be  to  remove  something  or  add 
something  to  the  transportation  act  that  it  does  not  contain  at  the 
present  time. 

Mr.  Goodwin.  The  transportation  act  was  unduly  restricted, 
which  is  shown  both  by  the  purpose  of  this  law  and  in  the  opinion  of 
the  Chamber  of  Commerce  of  the  United  States. 

I  think  that  it  is  plain  that  those  provisions  which  I  think  are  here 
repealed  stood  in  the  waj;  of  voluntarv  consohdations,  which,  in  my 
opinion,  the  transportation  act  itself  contemplated.  Experience 
has  proved  that  they  were  unduly  restrictive,  and,  in  fact,  I  tnink  we 
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mav  say  that  the  comprehensive  plan  idea  has  served  its  purposes  and 
is  not  now  generally  regarded  as  a  workable  system  for  bringing  about 
desirable  consolidations  in  the  future.  ,         ,       ,       ,         ^ 

Mr  Shallenberger.  Do  you  consider  that  the  chamber  of  com- 
merce has  decided  that  it  is  safe  public  policy  for  the  Congress  to 
turn  over  these  additional  great  powers  and  make  this  bureau  of  the 
Government  practically  all  powerful  in  the  administration  of  this 
great  transportation  system,  as  we  are  doing  here? 

Mr.  Goodwin.  In  so  far  as  the  bill  goes;  yes,  sir.         .       ,       .     , 
Mr.  Shallenberger.  Do  you  think  we  are  not  going  too  far< 
Do  you  think  that  we  better  the  public  service  given  by  the  railroads 
through  the  elimination  of  competition  ? 

Mr  Goodwin.  No;  not  by  the  elimination  of  competition. 
Mr  Shallenberger.  As  a  shipper,  do  I  get  as  quick  service  or  as 
cheap  service  as  I  did  before  the  Interstate  Commerce  Commission 
began  to  eliminate  competition? 

Mr.  Goodwin.  How  far  are  you  going  back?  .        ^. 

Mr.  Shallenberger.  I  am  going  back  to  the  time  when  they 
began  to  eliminate  it,  15  or  20  years  ago.  .    .  t  k  r 

Mr  Goodwin.  I  think  that  competition  is  desirable,  but  1  believe 
that  it  is  a  sounder  and  more  beneficial  form  of  competition  if  it  is 
between  stronger  systems  than  if  it  exists  as  it  does  atjjresent. 

Mr.  Shallenberger.  My  experience  teaches  me  that  when  we  had 
real  competition  between  railroads,  competition  for  business,  and 
there  were  competing  lines  in  a  certain  territory,  that  the  freight 
agents  of  those  railroad  companies  gave  us  prompter  and  cheaper 
service,  better  service,  than  we  get  now,  when  there  is  no  competition 
whatever.     I  wondered  if  your  study  of  this  subject  had  led  you  to 
consider  this  general  proposition,  up  until  the  passage  of  the  1920  act, 
that  all  the  laws  and  even  this  act,  provide  that  the  matter  of  compe- 
tition must  always  be  considered  before  the  Interstate  Commerce 
Commission  shall  act,  that  they  shall  preserve  competition  between 
the  corporations;  and  the  laws  of  the  States  were  very  strict  in  so  far 
as  maintaining  competition  was  concerned.     Now,  since  the  passage 
of  this  act,  then  following  it  up  with  this  bill,  it  looks  to  me,  as  a 
layman,  that  we  are  changing  the  entire  policy  of  the  Government 
so  far  as  the  regulation  of  railroads  is  concerned.     We  are  abandoning 
the  idea  of  competition  and  coming  down  to  the  idea  of  concentrating 
all  the  power  in  the  hands  of  11  men  to  be  appointed  here  m  Wash- 
ington, who  are  responsible  to  no  one  but  the  President  who  appoints 
them— I  wondered  whether  or  not  you  would  consider  the  possibility 
that  we  may  surrender  the  power  that  Congress  has  now  to  this  body 

of  men  and  not  be  able  to  get  it  back.  i.  .i.     t  *      *  * 

Mr  Goodwin.  Mr.  Chairman,  I  am  in  favor  of  the  Interstate 
Commerce  Commission  and  the  interstate  commerce  law,  but  in 
connection  with  the  gentleman's  remarks,  I  have  very  forcibly  in 
mind  what  Senator  Cummins  said  in  the  original  report  from  his 
committee  on  the  transportation  act  of  1920.  I  do  not  believe  that 
I  should  take  your  time  in  reading  it,  but  it  is  the  clearest  statenient 
I  have  ever  seen  of  the  reasons  for  and  the  purpose  of  consolidation. 
Waivinc'  aside  all  these  questions  of  the  degree  of  competition  involved 
in  this  report  Senator  Cummins  states  that  consolidation  is  an  abso- 
lute necessity  for  the  retention  of  private  ownership  of  the  railroads ; 
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that  you  can  operate  the  railroads  and  retain  your  weaker  and  smaller 
lines  and  continue  their  operation  in  one  of  two  ways,  either  by  Gov- 
ernment operation,  which  his  committee  rejected  and  which  Congress 
rejected,  or  by  a  process  of  consolidation. 

I  absolutely  accept  that  reasoning  and  will  go  so  far  as  to  say  that 
if  a  consistent  policy  of  consolidation  is  not  carried  out,  it  means 
either  that  you  have  got  to  face  the  elimination  of  the  service  on  your 
smaller  and  weaker  roads  or  you  will  have  to  resort  to  Government 
operation  in  order  to  have  them  operated  in  the  face  of  their  losses 
and  in  the  face  of  the  fact  that  money  will  not  invest  itself  in  those 
lines.  That  would  be  my  fundamental  answer  on  that  point,  as 
going  deeper  into  the  question  of  the  degree  of  the  competition. 

Mr.  Shallenberger.  Do  you  think  that  the  interest  of  the 
investor  in  the  corporation  is  more  essential  than  the  interest  of  the 
general  public  in  a  matter  of  that  kind  ? 

Mr.  Goodwin.  Oh,  no,  I  beheve  that  both  should  be  properly  pre- 
served. Under  the  Constitution  of  the  United  States,  the  investor's 
rights  are  cared  for. 

Mr.  Shallenberger.  The  Constitution  does  not  guarantee  me, 
if  I  invest  my  money  in  a  corporation,  a  certain  rate  of  interest  on 

it,  does  it? 

Mr.  Goodwin.  Certainly  not.  It  guarantees  that  you  shall  not 
be  deprived  of  your  property  without  due  process  of  law. 

Mr.  Cooper.  Mr.  Goodwm,  referring  to  the  (juestion  which  Gov- 
ernor Shallenberger  raised  about  the  elimination  of  competition, 
suppose  that  this  bill  becomes  a  law  and  the  New  York  Central  and 
the  Erie  Railroads  which  parallel  each  other  almost  to  Chicago,  are 
consolidated.  To  a  certain  extent,  that  will  eliminate  competition 
between  those  two  roads,  but  yet  at  the  same  time,  when  the  ques- 
tion of  establishing  a  rate  comes  before  the  commission,  I  have  in 
mind  that  before  tney  pass  on  that,  they  will  look  into  the  question 
of  service  that  that  road  is  giving.  In  other  words,  the  commission 
has  the  power  under  a  law  of  this  character  to  regulate  the  service 
of  the  railroad. 

Mr.  GooDW^N.  I  agree  with  you,  sir. 

The  Chairman.  Mr.  Goodwin,  does  it  not  come  down  in  the  final 
analysis  to  this  point :  if  you  have  a  plan  laid  out,  eventually  you  are 
going  to  have  compulsory  consolidation  ? 

Mr.  Goodwin.  I  can  not  go  so  far. 

The  Chairman.  Suppose  you  take  this  as  an  illustration:  You 
have  your  plan  laid  out  and  state  that  if  it  is  not  accepted  within  five 
years  or  seven  or  ten,  then  the  commission  may  act. 

Doesn't  that  eventually  lead  to  compulsory  consolidation  ? 

Mr.  Goodwin.  Certainly,  but  I  am  not  discussing  the  constitu- 
tionality of  compulsory  consoUdation. 

The  Chairman.  I  was  not  referring  to  that.  I  was  simply  stating 
this:  It  appeai-s  to  me  that  if  you  had  an  agreed  plan  with  a  time 
limit  within  which  railroad  must  consolidate  voluntarily  in  order  to 
take  advantage  of  the  plan,  after  the  expiration  of  that  time,  you 
had  compulsory  consohdation  only  if  it  could  be  brought  about 
from  a  constitutional  standpoint. 

Mr.  Goodwin.  It  seems  to  me  you  have  either  got  that  or  you 
have  got  the  proposition  of  the  Government  taking  over  and  operat- 
ing certain  parts  of  the  railroad  system,  at  any  rate. 
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Mr.  BuRTNESs.  Did  the  chamber  approve  the  present  consolida- 
tion provisions  of  the  transportation  act?  , 

Mr.  Goodwin.  The  chamber  acted  on  consolidation  prior  to  the 
passage  of  the  transportation  act  and  advocated  plans  for  consohda- 
tion. It  never  had  occasion  to  deal  with  its  specific  provisions,  but 
fundamentally  it  approved  it.  Always  the  chamber  has  stood  solely 
for  voluntary  consolidation. 

Mr.  BuRTNESS.  I  was  wondering  whether  it  approved,  not  neces- 
sarily the  details,  but  whether  it  approved  the  plan  in  the  transporta- 
tion act  of  the  commission  arranging  what  was  hoped  to  be  a  perfected 
plan  that  would  be  adopted  by  the  carriers.  vc     i       ., 

Mr.  GooD>viN.  I  do  not  recall  ever  going  into  such  specific  detail 
as  to  approving  the  provisions  for  a  comprehensive  plan  and  then  that 
all  consolidation  thereafter  must  be  in  exact  accordance  with  that  plan, 

Mr.  BuRTNESs.  Assuming  that  this  bill  before  us  or  one  substan- 
tially similar  should  be  passed,  are  you  hopeful  of  voluntary  consoh- 
dations  taking  place  to  any  appreciable  extent? 

Mr.  Goodwin.  I  am.  i        / 

Mr.  BuRTNESS.  Do  you  think  that  within  a  reasonable  number  ot 
years  there  would  be  consolidations  effected  to  the  extent  that  we 
would  have  simply  a  limited  number  of  systems?  ,    ,     .  ,     • 

Mr.  Goodwin.  Well,  I  think  that  the  passage  of  such  legislation 
will  facilitate  consolidations  behind  which  is  not  anything  that  Con- 
gress may  do,  but  the  economic  situation  in  regard  to  the  roads  at 

present.  1 1     i 

That  is  the  urge,  and  you  are  simply  making  possible  the  carrying 
out  of  that  urge.  As  to  the  rapidity  with  which  it  will  take  place,  I 
have  no  idea.  I  simply  have  faith  that  if  you  make  it  possible  with 
the  economic  conditions  that  exist,  it  is  bound  to  take  place. 

Mr.  BuRTNESS.  In  your  opinion,  would  this  result  that  you  look 
for  be  Umited  largely  to  the  consohdation  of  what  we  may  call  strong 
roads,  or  are  you  also  hopeful  that  in  the  voluntary  consoUdations 
effected  would  be  included  the  weak  roads? 
Mr.  Goodwin.  The  latter. 

Mr.  BuRTNESS.  On  what  theory  do  you  entertain  that  hope|^ 
Mr.  Goodwin.  Because  of  the  problem  that  exists  there  and  be- 
cause of  the  control  exercised  by  the  Interstate  Commerce  Com- 
mission over  these  consolidations. 

Mr.  BuRTNESS.  That  problem  is  not  one  that  so  vitally  concerns 

the  strong  roads,  is  it? 

Mr.  Goodwin.  It  vitally  concerns  the  pubhc,  the  representatives 
of  the  pubhc.  It  vitally  concerns  all  business.  They  can  not  possibly 
see  these  weaker  roads  go  out  of  existence  and  face  non-operation. 

Mr.  BuRTNESS.  But  isn't  it  true  that  the  agencies  that  would  get 
busy  on  these  consohdations  would  generally  be  the  carriers? 

^lr.  Goodwin.  Yes. 

Mr.  BuRTNESS.  I  was  wondering  what  inducement  there  would  be 
for  a  strong  carrier  to  work  very  hard  upon  some  plan  which  would 
involve  bringing  into  its  system  one  or  more  of  these  weaker  hues. 
What  would^'be'^the  urge?  I  can  see  the  public  urge  and  all  that,  but 
what  would  be  the  urge  upon  the  carrier  which  would  have  the  say  and 
whose  assistance  would  be  needed?  In  fact,  it  would  be  the  agency 
that  would  have  to  proceed  in  order  to  even  bring  the  matter  before 
the  commission. 
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Mr  Goodwin.  I  thoroughly  understand  your  argument.  The 
selfish  interests  of  the  roads  will  not  be  in  the  consolidation  of  non- 
paying  properties. 

Mr.  BuRTNESs.  That  is  the  point  exactly. 

Mr  Goodwin.  And  there  will  not  be  that  urge  except  in  the  atti- 
tude  of  the  Congress  in  passing  this  bill  and  in  providing  very  broad 
plenary  powers  in  the  Interstate  Commerce  Commission  to  reject  any 
consolidation  that  is  not  in  the  public  interest.  I  hold  that  amply 
protects  that  point,  and  if  the  carriers  proceeding  selfislily  may  not 
desire  to  absorb  these  weaker  roads  the  question  of  public  interest  is 
paramount  when  it  comes  to  the  question  of  whether  the  carrier  may 

or  may  not  absorb.  ^  ^     ^  ij  *• 

Mr  BuRTNESS.  I  assume  there  may  be  a  lot  of  consolidations 
effected  purely  between  strong  raUroads  which  would  not  be  contrary 
to  the  public  interest,  which  would  in  and  of  theinselves  be  m  the 
public  interest,  wliich  might  not  take  in  any  of  the  weak  roads 

^  Mr.  Goodwin.  Even  if  that  is  what  takes  place  first,  the  other 
problem  is  one  that  must  be  faced  later  on-  ,  .     ,. 

Mr  BuRTNESS.  I  take  it  the  country  is  interested  m  the  question 
of  consolidation  largely  because  of  the  problem  of  the  weak  roads  not 
necessarily  small  roads,  but  roads  which  under  present  conditions 
seem  unable  to  yield  a  reasonable  return  on  the  property  ^vested. 
The  thing  I  have  in  mind  is  simply  the  question  of  how  this  bill 
which  is  purely  a  permissive  bill— I  think  if  must  be  permissive  for  i 
do  not  beheve  compulsory  legislation,  would  be  constitutional,  how 
will  purely  permissive  legislation  of  this  kind  in  the  long  run  tend  to 
effect  consolidations  which  will  not  still  leave  out  these  weak  roads, 
these  small  roads,  and  leave  them  just  as  much  of  a  problem  as  they 

are  to-day.  ^    i.i.         t 

Mr  Goodwin.  I  do  not  think  I  can  answer  you  any  further,  i 
rely  on  the  public  opinion,  the  interest  of  the  shippers,  the  Congress 
of  the  United  States,  and  the  Interstate  Commerce  Commission,  but 
I  am  not  a  prophet  as  to  just  how  this  thing  will  work  out  We  will 
have  to  see  it  and  in  time  may  need  further  legislation  from  your 

committee.  .      ,     ,  .,i  .1    ^  t  *Uof 

Mr  BuRTNESS.  The  only  provision  in  the  bill  that  I  can  see  that 
would  tend  to  put  these  weak  lines  into  the  consolidated  systems  18 
that  giving  the  commission  the  right  to  propose  conditions  on  the 
intended  consolidation  and  to  say  to  the  proposed  merging  companies, 
*' We  will  not  permit  you  to  merge  unless  you  take  m  such  and  sucn 

^Mr.  Goodwin.  Exactly;  that  is  what  we  are  lookine  to. 

Mr  BURTNESS.  If  that  should  become  the  policy  of  the  commis- 
sion when  consoHdations  are  proposed,  and  if  that  is  found  by  the 
carriers  to  be  the  policy  of  the  commission,  then  it  seems  to  me 
that  the  railroads  will  not  be  very  much  interested  in  starting  nego- 
tiations for  consolidations;  I  mean  strong  railroads;  they  will  prob- 
ably say,  by  the  time  we  get  before  the  commission  we  will  have  to 
take  in  a  few  cats  and  dogs  around  the  country,  and  what  is  the  use 
*  Mr  Goodwin.  Are  you  not  overlooking  the  fact  of  competition? 
These  consolidations  are  not  always  confined  to  the  two  parties  that 
may  wish  to  consolidate.     There  may  be  a  third  one  outside,  who  will 


offer  more  favorable  terms  as  regards  the  cats  and  dogs  that  you 
speak  of,  and  in  a  great  many  cases  there  will  be  negotiations  m  the 

Mr  BuRTNESS.  That  might  be  more  effective  inducements. 

Mr.  Goodwin.  There  would  be  negotiations.  ,,,,,.    .,  .  ^ 

Mr  BURTNESS.  At  any  rate,  all  we  can  do  is  to  hope  that  this  thing 
would  be  brought  about  in  some  way,  but  the  people  responsible  for 
the  consolidation  proposition  in  the  present  transportation  act  hoped 
it  would  effect  consolidations  in  the  interest  of  the  public. 

Mr  Goodwin.  It  is  a  step  forward  in  the  interest  of  consolidation. 

The  Chairman.  If  there  are  no  more  questions,  the  committee 
will  stand  adjourned  until  10  o'clock  to-morrow  morning. 

(Thereupon,  at  11.15  o'clock  a.  m.,  the  committee  adjourned  to 
meet  again  at  10  o'clock  a.  m.,  Wednesday,  June  9;  1926.) 

(In  connection  with  the  foregoing  statement,  Mr.  Goodwin  filed 
the  following  statement  on  taxes  and  other  governmental  fees  inci- 
dental to  the  consolidation  of  railroads:  Report  of  Committee  ii— 
Railroad  Consolidation,  National  Transportation  Conference,  No- 
veinber  6,  1923.  Referendum  No.  43,  March  22,  1924.  Special 
bulletin  on  Referendum  No.  43,  June  9,  1924:) 

Statement  ov  Taxes  and  Other  Governmental  Fees  Incidental  to  the 
Consolidation  OF  Railroads  Submitted  by  Mr.  Goodwin  in  Response 
to  Request  of  the  Committee  ^ 

This  discussion  is  confined  entirely  to  the  question  of  taxes  and  fees  incide  nt* 
to  the  processes  of  organization,  reorganization,  or  merging  of  corporations  and 
To  the  e^ntr'ance  fees  rehired  of  foreign  corporations  [^^  ^^^  ^^^IfJ^^^^Y^^^^ 
on  business  in  a  State  and  has  no  reference  whatever  to  the  usual  recurring  taxes 
on  corporate  property,  income  or  franchises  or  other  levies  which  are  collected 
vearlv  by  the  States  or  the  Federal  Government. 

^  Since  Mergers  or  other  consolidation  of  existing  railway  ^^P^^^*^^"^  ^^^  ^? 
accomplished  bv  so  manv  different  methods  under  the  laws  of  so  many  di/erent 
States  and  each  of  the' various  possible  combinations  would  present  ifs  own 
pecuHar  tax  and  fee  question,  it  is  impossible  to  make  any  conclusive  general  state- 
fnents  L  to  the  taxes  involved  in  reorganizations.  Comments  must  ^^^^^^ 
be  largely  limited  to  fact  statements  relative  to  existing  laws  ^^^  ^^egulations  now 
in  forcTin  the  Federal  and  State  Governments,  the.exact  amount  ojjfj^^s  or  govern- 
mental  fees  attaching  to  any  proposed  reorganization  being  determined  by  a 
calculation  based  on  the  particular  factors  invo  ved.  ,^,^„h1v   ^fafe  taxes 

The  discussion  below  considers,  first,  Fedeial  taxes,  and  secondly,  State  taxes 

and  fees. 

federal  taxes 

Stamv  taxes  —Under  provisions  of  the  Federal  revenue  act  which  have  been  in 
force'Zce  1917,  If  a  cor^rate  organization  or  consolidation  involves  the  is^^^^^^^^^^^ 
of  new  securities  as  most  of  such  transactions  inevitab  y  do,  then  the  federal 
stamTtax  of  5  cents  per  hundred  on  the  value  of  all  stocks,  bonds,  or  certificates 

of  indebtedness  issued  would  have  to  be  paid.  u^^o,,.^  nf  fhp  huirp 

While  the  Federal  stamp  tax  appears  relatively  low,  yet  ^^^ause  of  the  huge 
caoitalization  of  some  of  the  railwav  corporations,  the  total  amount  of  the  tax 
^"^  assumrve^^^^^^  proportions.    If  the  Pf.nnsyl^nia  Railroad^^^^^^ 

were  to  be  consolidated  into  one  coporation  at  an  estimated  value  ^^^^'^OO/WO^ 
000  and  new  securities  were  issued  to  cover  the  entire  amount,  the  Federal  stamp 

''cor;or«.:rc!>r^^  Federal  revenue  law  provides  that  -rgam^^^^^^^^^ 

of  corporations  can  be  accomplished  under  certain  conditions  without  «  object- 
ing thTparties  interested  to  the  Federal  corporate  income  tax  A  reorganization 
not  subject  to  taxation  is  defined  as  (a)  a  merger  or  consolidation  mcludmg  the 
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acquisition  bv  one  corporation  of  at  least  a  majority  of  the  voting  stock  and  at 
least  a  majority  of  the  total  number  of  shares  of  all  other  classes  of  stock  of  another 
corporation  or  substantially  all  the  properties  of  another  corporation,  or  (6)  a 
transfer  by  a  corporation  of  all  or  a  part  of  its  assets  to  another  corporation  if 
immediateV  after  the  transfer  the  transferor  or  its  stockholders  or  both  are  in 
CDntrol  of  the  corporation  to  which  the  assets  are  transferred,  or  (c)  a  recapital 
i^ation,  or  (d)  a  mere  change  in  identity,  form,  or  place  of  organization  however 

If,  however,  reorganization  is  accomplished  by  methods  other  than  those 
included  in  the  statutory  provisions  outlined  above  and  especially  if  the  dis- 
position of  the  assets  of  a' corporation  were  such  as  to  constitute  simply  a  sale  to 
another  corporation,  then  profits  and  losses  would  be  recognized  under  the  reve- 
nue act  and  taxes  and  credits  accrue  accordingly. 

The  term  ''reorganization"  as  used  in  the  revenue  act  is  highly  technical  and 
any  attempt  to  determine  the  exact  dividing  line  between  taxable  and  non- 
taxable transactions  would  require  a  long  detailed  dis?ussion.  It  is  perhaps 
sufficient  for  present  purposes  to  state  that  many  consolidations  and  mergers 
can  be  effected  free  of  any  federal  corporation  income  tax,  yet  in  any  proposed 
reorganization  strict  attention  would  have  to  be  given  to  the  provisions  of  the 
Federal  statute  if  this  tax  (now  13^  per  cent)  is  not  to  be  incurred. 

STATE    TAXES    AND    FEES 

Every  corporation  must  pay  the  organization  or  reorganization  taxes  and 
fees  required  by  the  State  under  whose  laws  it  is  chartered  and,  in  addition,  if 
it  does  business  elsewhere  than  in  the  State  of  its  incorporation,  it  must  meet 
the  requirements  which  the  various  States  exact  from  foreign  corporations  for 
the  privilege  of  doing  business  within  their  respective  jurisdictions.  A  large 
railroad  organization,  covering  as  it  undoubtedly  would  numerous  States,  in  case 
of  reorganization  would  thus  be  compelled  to  pay  not  only  the  taxes  and  fees 
incidental  to  its  incorporation  in  the  State  which  granted  its  charter,  but  would 
also  as  a  foreign  corporation  be  required  to  meet  the  demands  of  the  various 
other  States  through  which  its  lines  pass.  Discussion  relative  to  State  organiza- 
tion expenses  thus  logically  divides  itself  under  two  general  heads,  (1)  taxes  and 
fees  incidental  to  the  organization  or  reorganization  of  a  domestic  corporation 
in  the  chartering  State,  and  (2)  taxes  and  fees  exacted  from  foreign  corporations 
for  the  privilege  of  doing  business  within  the  jurisdictions  of  the  various  States. 

TAXES  AND  FEES  INCIDENTAL  TO  CflARTERING  OR  INCREASING  THE  CAPITAL  STOCK 

OF  DOMESTIC  CORPORATIONS 

There  is  attached  hereto  an  exhibit  indicating  in  outline  form  the  taxes  and 
fees  incidental  to  the  organization  or  increasing  the  capital  stock  of  a  domestic 
corporation  in  the  various  States.  It  should  be  noted  in  referring  to  the  exhibit 
that  it  contains  only  general  provisions  and  does  not  take  account  of  various 
technicalities  and  specific  exemptions  or  requirements  which  are  found  in  some 
of  the  State  statutes,  and  which  apply  only  to  particular  types  of  corporations 
or  apply  onlv  under  certain  stipulated  conditions.  To  include  all  these  details 
would  require  an  unwieldy  document,  but  the  exhibit  will  serve  as  a  general  guide 
to  the  taxes  and  fees  exacted  by  the  different  States. 

It  will  be  noted  that  nearly  all  the  States  impose  an  organization  tax  based  on 
the  amount  of  capital  stock  authorized.  In  practically  all  cases  the  rate  of  taxes 
imposed  on  an  increase  in  the  capital  stock  of  an  existing  organization  is  the  same 
as  that  required  of  a  new  corporation.  .        xi 

Pennsylvania  has  the  heaviest  organization  tax,  one-third  of  1  per  cent  on  the 
amount  of  capital  authorized.  In  11  other  States— Alabama,  Arkansas,  Con 
necticut,  Indiana,  Iowa,  Kentucky,  Ohio,  Oklahoma,  Tennessee,  Texas,  Wis- 
consin— the  basic  tax  is  one-tenth  of  1  per  cent  of  the  authorized  capital  stock. 
In  nine  other  States— Illinois,  Kansas,  Louisiana,  Massachusetts,  Michigan, 
Minnesota,  Missouri,  New  York,  North  Dakota— the  basic  rate  is  one-twentieth 
of  1  per  cent.  While  the  basic  rates  of  these  two  groups  are  as  indicated,  the 
exact  amount  of  taxes  may  vary  somewhat  within  the  same  group  due  to  the 
fact  that  there  are  some  variations  in  the  method  of  computing  the  tax,  but  the 
difference  will  not  be  substantial  in  the  case  of  large  corporations.  No  general 
statement  can  be  made  in  regard  to  the  other  States,  as  the  methods  of  comput- 


ing their  taxes  vary  so  widely  as  to  preclude  any  attempt  at  classification.  In  a 
limited  number  of  the  States  not  enumerated  above,  the  taxes  are  scarcely  more 
than  nominal,  while  in  others  they  approach  the  amount  collected  in  those  States 
which  have  a  basic  tax  of  one-twentieth  of  1  per  cent. 

T.4XES   AND    FEES    REQUIRED    OF   FOREIGN   CORPORATIONS   FOR   THE    PRIVILEGE   OF 
DOING    BUSINESS    WITHIN    THE    RESPECTIVE    STATES 

According  to  law  and  practice  in  this  country,  each  State  regards  as  foreign 
every  corporation  which  is  not  chartered  under  its  own  laws.  It  is  also  a  uni- 
versal practice  for  all  States  to  exact  from  foreign  corporations  some  taxes  or  fees 
for  the  privilege  of  doing  business  within  the  State.  . 

The  attached  exhibit  also  includes  in  outline  form  the  fees  and  taxes  required 
of  foreign  corporations  for  the  privilege  of  carrying  on  business  within  each 
Stat€.  The  statement  previously  made  likewise  applies  here,  namely,  that  the 
exhibit  contains  only  general  statements  and  does  not  include  details  and  tech- 
nicalities which  are  found  and  which  apply  only  to  particular  types  of  corporations 
or  applv  only  under  particular  conditions. 

There  is  an  evident  tendency  now  for  the  States  to  apply  to  foreign  corporations 
for  the  privilege  of  doing  business  within  their  respective  jurisdictions  the  same 
rate  of  taxes  on  the  capital  employed  within  the  State  as  is  required  of  domestic 
corporations  for  organization  or  reorganization.  It  will  be  noted  from  the 
exhibit  that  a  considerable  number  of  States,  including  Alabama,  Arkansas  Illi- 
nois, Indiana,  Iowa,  Kansas,  Louisiana,  Michigan,  Minnesota,  Missouri,  Mon- 
tana, Ohio,  Oklahoma,  Pennsylvania,  Utah,  and  Wisconsin,  have  adopted  this 
rule  in  substance.  In  nearly  all  these  States  the  basic  rate  is  either  one-tenth 
or  one-twentieth  per  cent  of  the  amount  of  capital  employed  within  the  State. 

A  limited  number  of  States,  including  Colorado,  New  York,  and  W  est  Virginia, 
which  determine  the  entrance  tax  of  foreign  corporations  by  a  percentage  of 
capital  employed  within  the  State,  apply  to  such  corporations  higher  rates  than 
those  attaching  to  the  organization  of  domestic  corporations. 

In  some  States,  including  Arizona,  Connecticut,  Kentucky,  Maine,  Maryland, 
Massachusetts,  Nebraska,  New  Hampshire,  North  Dakota,  Rhode  Island, 
Vermont,  foreign  corporations  are  required  to  pay  only  nominal  fees  for  the 
privilege  of  doing  business  within  their  respective  jurisdictions. 

In  the  remainder  of  the  States  the  method  of  computing  the  tax  payable  by 
foreign  corporations  on  entering  the  State  vary  so  widely  that  no  general  state- 
ments or  classifications  are  possible. 

The  above  discussion  has  been  confined  to  initial  entrance  fees  required  of 
foreign  corporations.  The  fees  required  in  case  a  foreign  corporation  doing 
business  within  a  State  increases  its  capital  stock  is  also  a  factor  to  be  considered. 
In  a  considerable  number  of  States,  including  California,  Connecticut,  Georgia, 
Kentucky,  Massachusetts,  Maine,  Michigan,  Maryland,  South  Carolina,  Nevada, 
New  Hampshire,  Nebraska,  North  Dakota,  Oregon,  Rhode  Island,  Vermont, 
and  Wyoming,  the  fees  incidental  to  the  increase  of  the  capital  stock  of  foreign 
corporations  doing  business  in  their  respective  jurisdictions  are  merely  nominal. 
In  the  majority  of  States,  however,  fees  of  this  character  are  computed  by  sub- 
stantially the  same  method  as  are  those  for  the  original  entrance  of  the  corporation 
into  the 'State.  For  example,  if  the  State  levies  a  tax  of  one-twentieth  per  cent 
on  the  capital  stock  employed  within  the  State  for  original  entrance,  then  any 
increase  in  capital  stock  of  such  corporation  will  be  taxed  on  the  same  basis;  or 
if  a  State  determines  the  original  entrance  tax  on  some  other  basis  than  that 
just  indicated,  the  tax  on  the  increased  capital  stock  would  be  computed  to 
correspond. 

OTHER    FEES 

In  addition  to  the  taxes  and  fees  indicated  above,  all  States  levy  other  inci- 
dental fees  both  on  domestic  corporations  at  time  of  chartering  or  reorganization 
and  on  foreign  corporations  on  their  entrance  in  the  State.  In  many  States  there 
is  a  so-called  charter  fee  of  a  fixed  amount,  but  quite  moderate.  There  is  also 
frequently  a  fee  for  furnishing  an  oflficial  copy  of  the  charter  or  license  for  doing 
business.  Not  unusually  also  there  is  a  charge  for  recording  the  charter  or 
license  with  the  proper  State  oflficial  and  various  other  incidental  fees  are  found 
in  the  different  States.  None  of  these  incidental  fees,  however,  is  heavy,  and, 
while  they  may  sometimes  be  irritating  or  annoying,  the  total  amount  is  not  large. 
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FEES  OR  TAXES  INCIDENTAL  TO  ANT  PARTICULAR  CORPORATE  REORGANIZATION 

As  previously  stated,  it  is  quite  obvious  that  it  is  impossible  to  make  any 
general  statement  either  as  to  the  taxes  incidental  to  the  chartering  or  rechartenng 
of  a  corporation  or  the  amount  of  fees  necessary  to  secure  permission  to  operate 
in  States  other  than  that  of  incorporation.  The  total  amount  of  taxes  depend 
upon  the  particular  States  under  whose  laws  either  as  a  domestic  or  foreign 
corporation  it  is  proposed  to  operate.  If,  however,  the  amount  of  capital  is  given 
and  the  particular  States  in  which  the  corporation  expects  to  operate  are  known, 
then  by  referring  to  the  attached  exhibit  a  fairly  accurate  calculation  can  be 
made  of  taxes  and  fees  incidental  to  any  proposed  reorganization. 

In  this  connection  some  concrete  illustrations  may  be  of  interest,  in  1914 
there  was  a  partial  reorganization  of  the  New  York  Central  system,  the  authorized 
capital  stock  of  the  consolidated  corporation  being  $300,000,000.  It  is  reported 
that  the  following  fees  incidental  to  the  reorganization  were  paid:  Michigan, 
$150,000;  Ohio,  $300,000;  Indiana,  $300,000;  Illinois,  249,590.  If  this  reorgam- 
zation  were  to  take  place  now,  in  addition  to  State  fees  there  would  also  be  pay- 
able a  Federal  tax  of  5  cents  per  hundred  on  all  new  securities  issued. 

In  1923  a  reogaaization  of  the  Nickle  Plate  road  was  effected,  the  capital  stock 
of  the  consolidated  corporation  being  $105,500,000.  Incidental  to  this  reorgan- 
ization it  is  reported  that  the  foUowing  State  taxes  were  paid:  Ohio,  one-tenth 
per  cent  of  authorized  capital  stock,  $105,500;  Indiana,  one-tenth  per  cent  of 
authorized  capital  stock,  $105,500;  IlUnois,  one-twentieth  per  cent  authorized 
capital  stock,  $52,750;  total,  $263,750. 

In  1925  the  Pennsvlvania  Railroad  system  effected  a  merger  of  five  of  its 
smaller  subsidiaries  into  one  corporation.  The  authorized  capital  stock  of  the 
consoUdated  corporation  was  $31,500,000,  and  the  amount  issued  wa^  $28,410  000 
these  figures  being  equal  respectively  to  the  combined  authorized  and  issued  stock 
of  the  merging  corporations  and  the  stock  was  exchanged  at  par  share  for  share. 
Taxes  incidental  to  this  reorganization  were  $31,500  paid  to  the  State  of  Ohio 

and  $14,200  Federal  stamp  tax.  .     «  .,        ,        j.       ,  i  ,i  *  vi 

The  taxes  imposed  should  the  Pennsylvania  Railroad  system  be  consolidated 
into  one  corporation  can  also  be  used  as  an  illustration.  The  assets  of  the  new 
corporation  it  is  stated  would  be  about  $2,500,000,000.  and  the  suggestion  is 
that  there  be  $1,250,000,000  capital  stock  and  $1,250,000,000  bonds  If  this 
corporation  were  chartered  in  a  State  levying  one-tenth  per  cent  on  the  capital 
stock,  the  amount  payable  would  be  $1,250,000,  or  if  chartered  in  a  State  levying 
one-twentieth  per  cent  on  the  capital  stock,  the  amount  would  be  $625,000. 
These  figures  are  for  incorporation  in  one  State  only.  To  these  would  have  tx)  be 
added  the  incorporation  fees  of  other  States,  should  the  company  decide  to  take 
out  a  charter  in  more  than  one,  and  also  the  fees  for  the  privilege  of  doing  business 
in  the  numerous  States  in  which  the  company  operates,  these  fees  in  many 
instances  beim?  substantially  the  same  as  those  required  for  incorporation,  in 
addition,  the  Federal  tax  of  5  cents  per  hundred  on  all  new  securities  issued  would 
have  to  be  paid  and  if  the  entire  capital  structure  were  covered  by  new  securities, 
the  Federal  tax  would  equal  $1,250,000.  j         *u« 

It  should  be  remembered  in  this  connection  that  the  taxes  assessed  on  tne 
merging  or  reorganization  of  existing  corporations  are  frequently  dupUcate 
taxation.  In  many  cases  these  same  fees  have  been  paid  by  the  original  com- 
panies at  the  time  they  were  chartered  or  entered  the  State,  and  yet  if  consoli- 
dated the  new  corporation  must  pay  taxes  based  in  many  instances  on  the  entire 
capital  regardless  of  what  the  merging  companies  may  have  previously  paid. 

When  the  number  of  States  in  which  any  large  railroad  corporation  operates  is 
considered,  it  is  quite  obvious  that  the  amount  of  taxes  incidental  to  securing  a 
new  charter  or  increasing  the  amount  of  capital  stock  in  an  existing  corporation 
and  paying  for  the  privilege  of  operating  in  States  other  than  that  of  incorpora- 
tion becomes  a  real  burden  on  the  process  of  consolidation. 


Exhibit  of  Fees  and  Taxes  Incidental  to  Corporate  Organization,  Reor- 
ganization/ OR  Doing  Business  Within  a  State 

ALABAMA 

Domestic  corporations.— Organization  tax,  $1  per  thousand  of  proposed  capital; 

increase  in  capital  stock,  same.  ,       j      -^u- 

Foreign  corporations. — Entrance  tax  on  amount  of  capital  employed  witmn 
the  State,  $1,000  or  less— tax  varies;  over  $1,000,  25  per  cent  on  first  hundred,  5 
per  cent  on  the  next  $900,  one-tenth  of  1  per  cent  on  amounts  over  $1,000;  in- 
crease in  capital  stock,  same  rate  on  amount  of  increased  capital  employed  in  the 
State. 

ARIZONA 

Domestic  corporafions.- Organization  tax,  filing  fees  only,   $25;  increase  in 

capital  stock,  same.  ,.      ,  ,     «.o«   •  •  -x  i 

Foreign  corporations. — Organization  tax,  fihng  fees  only,  $30;  increase  m  capital 

stock,  same. 

ARKANSAS 

Domestic  corporations.- Organization  tax,  $25  for  first  $10,000  or  less;  one- 
tenth  of  1  per  cent  on  all  amounts  over  $10,000  of  authorized  capital;  increase  in 

capital  stock,  same.  ^      .     .v 

Foreign  corporations.- Privilege  fee  of  $25  on  first  $10,000  or  less.  One-tenth 
of  1  per  cent  on  all  amounts  over  $10,000  is  charged  on  that  proportion  of  the 
total  issued  and  outstanding  capital  stock  which  corresponds  to  the  proportion 
of  tangible  property  (real  and  personal)  and  business  in  Arkansas,  to  the  entire 
tangible  property  (real  and  personal)  and  total  business  of  such  corporation, 
both  within  and' without  the  State;  increase  in  capital  stock,  same. 

CALIFORNIA 

Domestic  corporations. — Organization  tax,  $15  on  first  $25,000  or  less  author- 
ized capital  stock;  $25,  over  $25,000  but  not  over  $75,000;  $50,  over  $75,000  but 
not  over  $200,000;  $75,  over  $200,000  but  not  over  $500,000;  $100,  over  $500,000 
but  not  over  $1,000,000;  $100  plus  $50  for  every  $500,000  or  fraction  over  $1,000,- 
000;  increase  in  capital  stock,  $5  for  every  $50,000  or  fraction  of  increase. 

Foreign  corporations. — Entrance  fee  $75  and  $5  fee  for  fihng  designation  of 
agent,  increase  in  capital  stock,  incidental  fees  for  fihng  certificate  of  increase. 

COLORADO 

Domestic  corporations. — Organization  tax,  $20  on  authorized  capital  stock  of 
$50,000  or  less;  20  cents  on  each  $1,000  above  $50,000;  increase  in  capital  stock, 
20  cents  per  $1,000  or  fraction  of  authorized  increase. 

Foreign  corporations. — Admission  tax  of  $30  on  authorized  capital  of  $50,000  or 
less;  over  $50,000,  30  cents  per  $1,000  of  capital  employed  within  the  State; 
increase  in  capital  stock,  30  cents  per  $1,000  amount  of  increase  of  authorized 
capital  employed  within  the  State. 

CONNECTICUT 

Domestic  corporations. — Organization  tax,  $1  on  each  $1,000  authorized  capital 
stock;  increase  in  capital  stock,  same. 

Foreign  corporations. — Annual  taxes  of  $50  only. 

DELAWARE 

Domestic  corporations. — Organization  tax,  10  cents  per  $1,000  authorized  capital 
stock  on  amounts  up  to  $2,000,000;  5  cents  per  $1,000  in  excess  of  that  sum; 
increase  in  capital  stock,  same. 

Foreign  corporation. — Initial  fee,  $10;  also  retahatory  tax  provision;  increase 
in  capital  stock,  same. 

'  This  exhibit  contains  only  the  general  provisions  relative  to  corporate  organization  or  to  the  fees  paid  by 
foreign  corporations  for  the  privilege  of  doing  business  within  the  States  and  does  not  include  various  tech- 
nicalities and  specific  exemptions  or  requirements  which  apply  only  to  particular  types  of  corporations  or 
apply  only  under  certain  stipulated  conditions. 
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DISTRICT   OF   COLUMBIA 


Domestic  corporations. — Organization  tax,  40  cents  on  each  $1,000  of  authorized 
capital  stock;  increase  in  capital  stock,  same,  provided  authorized  capital  exceeds 
$62,500. 

Foreign  corporations. — No  fees. 


FLORIDA 


Domestic  corporations. — Organization  tax,  $2  on  each  $1,000  authorized  capital 
atock  up  to  $125,000;  50  cents  on  each  $1,000  from  $125,000  to  $1,000,000;  25  cents 
on  each  $1,000  from  $1,000,000  to  $2,000,000;  10  cents  on  each  $1,000  in  excess 
of  $2,000,000;  increase  in  capital  stock — tax  computed  as  above  on  both  increase 
and  original  stock  and  any  fees  paid  prior  to  increase  deducted. 

Foreign  corporations. — Same  as  domestic  corporations. 


GEORGIA 

Domestic  corporations. — Organization  tax,  incidental  filing  fees  only;  increase 
in  capital  stock,  same. 

Foreign  corporations. — Same  as  domestic  corporations. 

IDAHO 

Domestic  corporations. — Organization  tax,  $10  on  $25,000  authorized  capital 
stock  or  less;  $20,  $25,000  to  $50,000;  $40,  $50,000  to  $100,000;  $60,  $100,000 
to  $500,000;  $100,  $500,000  to  $1,000,000;  $150,  over  $1,000,000;  increase  in 
capital  stock,  same  on  total  capitalization  less  amount  already  paid  for  filing 
original  articles  of  incorporation. 

Foreign  corporations. — Same  as  domestic  corporations. 

ILLINOIS 

Domestic  corporations. — Organization  tax,  one-twentieth  of  1  per  cent  of  total 
authorized  capital  stock;  increase  of  capital  stock,  same. 

Foreign  corporations. — License  fee  of  one-twentieth  of  1  per  cent  of  authorized 
capital  employed  within  the  State;  increase  of  capital  stock,  same. 

INDIANA 

Domestic  corporations. — Organization  tax,  $10  if  capital  stock  is  $10,000  or 
less,  one-tenth  of  1  per  cent  if  authorized  capital  stock  exceeds  $10,000;  increase 
of  capital  stock,  same. 

Foreign  corporations. — Certificate  of  authority,  $25  for  first  $10,000  of  author- 
ized capital  stock,  plus  one- tenth  of  1  per  cent  of  all  in  excess  of  $10,000  of  capital 
stock  represented  by  property  owned  and  business  transacted  within  the  State, 
increase  in  capital  stock,  $10  for  $10,000  or  less,  plus  one-tenth  of  1  per  cent  on 
all  in  excess  of  $10,000  represented  by  property  and  business  within  the  State. 

IOWA 

Domestic  corporations.— Org&mz&tion  tax,  $25  on  $10,000  or  less  of  authorized 
capital  stock,  $25  plus  $1  for  each  $1,000  in  excess  of  $10,000;  increase  in  capital 
stock,  $1  for  each  $1,000  increase. 

Foreign  corporations. — Entrance  fee  of  $25  on  $10,000  or  less  based  on  money 
and  propertv  within  the  State;  $25  plus  $1  for  each  $1,000  in  excess  of  $10,000; 
increase  in  capital  stock,  $1  for  each  $1,000  or  fraction  employed  in  Iowa. 

KANSAS 

Domestic  corporations. — Organization  tax,  one-tenth  of  1  per  cent  on  $100,000 
or  less  of  authorized  capital  stock;  over  $100,000,  $100  plus  one-twentieth  of  1 
per  cent  of  the  increase;  increase  in  capital  stock,  same. 

Foreign  corporations. — Same  as  above  based  on  issued  capital  stock  invested 
and  used  in  Kansas. 
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Domestic  corporations. — Organization  tax,  one-tenth  of  1  per  cent  par  value  of 
authorized  capital  stock;  increase  of  capital  stock,  same. 

Foreign  corporations. — No  initial  tax,  but  $1  is  charged  for  designation  of  resi- 
dent agent  for  service  of  process. 


LOUISIANA 

Domestic  corporations. — Organization  tax,  one-twentieth  of  1  per  cent  of  total 
par  value  of  authorized  capital  stock;  increase  of  capital  stock,  same. 

Foreign  corporations. — Entrance  tax  of  one-twentieth  of  1  per  cent  of  capital 
stock  emploved  in  Louisiana;  increase  of  capital  stock,  same  on  increase  employed 
within  the  ^tate. 

MAINE 

Domestic  corporations. — Organization  tax,  $10  on  capital  stock  of  $10,000  or 
less,  $50  over  $10,000  but  not  exceeding  $500,000,  $10  for  each  $100,000  over 
$500,000;  increase  of  capital  stock,  $40  if  capital  stock  does  not  exceed  $500,000; 
if  capital  stock  exceeds  $500,000,  $10  for  each  $100,000  of  increase. 

Foreign  corporations. — Filing  fees  only. 

MARYLAND 

Domestic  corporations. — Organization  tax,  20  cents  for  every  $1,000  of  author- 
ized capital  stock  up  to  $1,000,000;  $150  on  every  additional  $1,000,000  or 
fraction  up  to  $5,000,000;  an  additional  tax  of  $20  for  each  $1,000,000  or  frac- 
tion over  $5,000,000;  increase  of  capital  stock,  diflference  between  tax  on  total 
authorized  capital  stock  including  the  proposed  increase  and  the  tax  on  the 
authorized  capital  stock  excluding  the  increase. 

Foreign  corporations. — Flat  fee  of  $25  for  filing  initial  report. 

MASSACHUSETTS 

Domestic  corporations. — Organization  fee,  one-twentieth  of  1  per  cent  on  total 
amount  of  authorized  capital  stock;  increase  in  capital  stock,  same. 

Foreign  corporations. — Entrance  fee  of  $50;  increase  of  capital  stock,  $10  for 
filing  certificate. 

MICHIGAN 

Domestic  corporations. — Organization  fee,  one-half  mill  on  the  dollar  for  each 
dollar  of  authorized  capital  stock;  increase  in    capital  stock,  same. 

Foreign  corporations. — Privilege  fee  of  one-half  mill  on  the  dollar  based  on  the 
proportion  which  property  owned  and  used  in  Michigan  bears  to  the  entire 
property  of  the  corporation;  increase  in  capital  stock,  filing  fee  only. 

MINNESOTA 

Domestic  corporations.— Or g&niz&tion  fee,  $50  for  first  $"50,000  or  less  of  author- 
ized capital  stock,  $5  for  each  additional  $10,000  or  fraction;  increase  in  capital 
stock,  same. 

Foreign  corporations. — License  fee  ^ame  as  domestic  corporations  on  capital 
employed  within  the  state;  increased  in  capital  stock,  $5  for  every  $10,000 
based  upon  the  proportion  of  the  increase  used  in  the  State. 

MISSISSIPPI 

Domestic  corporations.— Organization  fee,  $20  for  $5,000  or  less  authorized 
capital  stock,  $2  each  $1,000  of  fraction  above  $5,000  to  a  maximum  of  $500; 
increase  in  capital  stock,  $2  per  $1,000  on  increase. 

Foreign  corporations. — Same  as  above. 

MISSOURI 

Domestic  corporations. — Organization  fee,  $50  for  first  $50,000  or  less  of  capital 
stock,  $5  for  each  additional  $10,000;  increase  in  capital  stock,  $5  for  each 
$10,000  increase. 
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Foreign  corporations. -Organization  tax  same  as  domestic  corporations  on 
capital  stock  employed  within  the  State;  increase  in  capital  stock,  same  as 
domestic  corporations  on  increase  employed  m  the  fetate. 


MONTANA 


•  "•iC'j'* 


T)nmP«tir  ror»ora/ion5 —Organization  fee,  $1  per  $1,000,  capital  stock  up  to 

per  $1,000,  $250,000  to  $500,000;  $370  plus  40  ^^nts  p€r$  1,000^0  000  to 
$1  000  OOOJ  over  $1,000,000,  $570  plus  20  cents  per  $1,000  over  $1,000,000,  m- 

''i:^J^:Z^^£.^^^o  as  domestic  corporations  based.on  ProRorti^^^^^^^^ 
capital  ftock  represented  by  property  and  business  in  Montana;  increase  in  capital 
stock,  same  on  property  and  business  employed  m  the  btate. 

NEEBRASKA 

Domestic  corporations.-Org^mzMonJoe,  ^^S>2"rA^^'^ ^V^I^^cZ^h^^ot 
panital  stock-  $20  over  $10,000  but  not  over  $25,000;  $50  over  $25,000  hut  not 
oter  $1CK)  oSb:  $50  plus  50  cents  for  each  $10,000  over  $100,000;  increase  of 
caoital  stock,  $5  plus  50  cents  for  each  $1,000  increase.  . 

ToTeign  corporations.-F\iL%  fee  only  of  $50  for  filing  certificate  appointing 
resident  agents  in  the  State. 

NEVADA 

Domestic  corporaiion^.-Organization  fee,  10  cents  f^'-lf^^^l'^^^^V^^Stolf- 
capital  stock  not  exceeding  $1,000,000;  5  cents  for  each  $1,000  over  $1,000,000, 

'""^Tngnc'o^lo^'at^^^^E^r.nce  fee,  same  as  above;  increase  of  capital  stock, 
no  tax. 

NEW    HAMPSHIRE 

Domestic  corporaKons.-Organization  fee,  $10  on  $10,«)0  or  'es'  a-jthorized 
capital  stock;  $25  over  $10,000  but  not  over  *50,000;  $100  over  $50  000  but  n^ 
over  $250,000;  $150  over  $250,000  but  not  over  S500,000;^2,50  over  «oOO,OflO 
but  not  over  $1,000,000;  $10  additional  tax  on  each  «>"0,0(»  above  $1  00^000 
increase  of  capital  stock,  such  sum  as  when  added  to  the  fees  paid  at  time  ot 
oriJSlf  authorization  and  prior  increase,  if  any,  will  make  the  total  fees  accord 
with  the  foregoing  schedule. 

Foreign  corporations. — Filing  fees  only. 

NEW   JERSEY 

Domestic  corporations.— Organization  fee,   20  cents   each   $1,000  authorized 

capital  stock;  increase  of  capital  stock,  same.  ^^rr^omfion  is 

Foreign  corporations.— Enive^nce  fee,  same  as  a  New  Jersey  corporation  is 
required  to  pay  in  the  home  State  of  the  foreign  corporation  seeking  admission, 
the  minimum  being  $10. 

NEW    MEXICO 

Domestic  corparafions.— Organization  fee,  10  cents  on  each  $1,000  authorized 

W  m,t  nvpr  S20O00  006-  $1,000  over  $20,000,000  but  not  over  $30,000,000, 
$?500  ove7$30  TOOoTbut  not  over  $75,000,003;  $2,000  over  $75,000,000  but 
not  over$ToO,odo!odo;  all  amounts  over  $100,000,000,  $3,000;  increase  of  capital 
stock,  same. 

NEW   YORK 

Domestic  corporafions.- Organization   fee,   one-twentieth   of   1   per  cent   par 
value  authorized  capital  stock;  increase  of  capital  stock,  same. 


Foreign  corporations.— Fee  of  $52  for  filing  designation  of  Secretary  of  State 
as  process  agent.  License  fee  of  one-eighth  of  1  per  cent  of  capital  stock  em- 
ployed within  the  State;  increase  of  capital  stock,  same  as  license  fee  above. 

NORTH    CAROLINA 

Domestic  corporations.- Organization  fee,  $40  on  authorized  stock  on  $100,000 
or  less;  $40  plus  40  cents  per  $1,000  over  $100,000;  increase  of  capital  stock, 
40  cents  on  each  $1,000  authorized  increase.      ^^     .     ,        ....     ,      .<tiop;onn 

Foreign  corporations.— Fee  of  $25  on  total  authorized  capital  stock  of  $125,0UU 
or  less;  $25  plus  20  cents  for  each  $1,000  over  $125,000  up  to  $1,250  OOO;  over 
$1  250  000,  $250;  increase  of  capital  stock,  20  cents  for  each  $1,000  increase, 
thiugh  total  tax  on  original  amount  of  authorized  capital  stock  plus  increase 
must  not  exceed  $250. 

NORTH    DAKOTA 

Domestic  corporations.— Organization  tax,  $25  for  $25,000  or  less  capital  stock 
$50  from  $25,000  to  $50,000;  $5  for  each  additional  $10,000;  increase  in  capital 
stock,  $5  for  each  additional  $10,000. 

Foreign  corporations. — Filing  fees  only. 

OHIO 

Domestic  corporations.— Organization  fee,  one-tenth  of  1  per  cent  of  authorized 
capital  stock;  increase  of  capital  stock,  same.  x-         f 

Foreign  corporations.- Initial  tax  of  one-tenth  of  1  per  cent  on  proportion  of 
authorized  capital  stock  represented  by  ^jroperty  owned  and  business  transacted 
in  State;  increase  of  capital  stock,  same. 

OKLAHOMA 

Domestic  corporations.- Organization  fee,  one-tenth  of  1  per  cent  on  authorized 
capital  stock;  increase  of  capital  stock,  same.  ^  i     *     i 

Foreign  corporations.— S&nie  rate  as  domestic  corporations  on  capital  stock 

invested  in  the  State. 

OREGON 

Domestic  corworafions.- Organization  fee,  $10  on  $5,000  or  less  authorized 
ca^t'a"  st"ckT$5r000r$10,00'0,  $15;  S10,000  to  $25  000  $20;  $25  0^^^  ^?^nno' 
$25;  $50,000  to  $100,000,  $35;  $100,000  to  $250,0«0,  $45;  $250,000  to  $oOO,000, 
$00  $500,000  to  $1,000,000,  $75;  over  $1,000,000,  $75  for  each  million  or  fraction 
thereof;  increase  of  capital  stock:  The  filing  fee  is  such  sum  as  will  make  the 
total  amount  of  filing  fees  paid  by  such  corporation  equal  to  the  organization  and 
license  fee  required  from  a  corporation  of  the  class  indicated  by  the  total  capital 
stock  including  the  increase.  .  -^  i    x     i 

Foreign  corporations.— Fee  of  $50  only;  no  tax  on  increase  of  capital  stock. 

PENNSYLVANIA 

Domestic  corporahons.— Organization  tax,  one-third  of  1  per  cent  on  authorized 
capital  stock;  increase  in  capital  stock,  same.  ^  j  •     ox  x 

Foreign  corporations. — Same  as  above  on  capital  invested  in  fetate. 

RHODE    ISLAND 

Domestic  corporations.— Organization  tax,  40  cents  per  $1,000  or  fraction  on 
authorized  capital  stock  of  $500,000  or  less;  over  $500^00  but  not  more  than 
$1,000,000,  $200  plus  20  cents  per  $1,000;  over  $1,000,000,  $300  plus  15  cents 
per  $1,000  increase  in  capital  stock,  same  rate  as  above  on  total  capitalization 
including  increase,  credit  being  allowed  for  amount  previously  paid.  ^ 

Foreign  corporations.— Organization  tax,  fee  of  $25  only  for  carrying  on  busi- 
ness in  the  State. 

SOUTH    CAROLINA 

Domestic  corporations.— Organization  tax,  one  mill  on  each  ^1  o^  $^00,000  or 
less  authorized  capital  stock;   one-half  mill  on  each  $1  from  $100,000  up  to 
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$1,000,000;  one-fourth  mill  on  each  $1  in  excess  of  $1,000,000;  increase  in 
capital  stock,  same  as  upon  incorporation,  no  credit  being  allowed  on  amount 
previously  paid. 

Foreign  corporations. — Entrance  fee,  $15  on  authorized  capital  stock  of  $5,000 
or  less;  $5,000  to  $100,000,  $50;  $100,000  to  $1,000,000,  $300;  $300  for  the  first 
million  plus  $10  for  each  $1,000,000  or  fraction  thereof;  increase  in  capital  stock, 
filling  fee  only. 

SOUTH    DAKOTA 

Domestic  corporations. — Organization  tax,  $20  for  $25,  00  or  less  authorized 
capital  stock;  $25,000  to  $100,000,  $30;  $100,000  to  $500,000,  $40;  $500,000  to 
$1,000,000,  $60;  $1,000,000  to  .$1,500,000,  $80;  $1,500,000  to  $2,000,000,  $100; 
$2,000,000  to  $2,500,000,  $120;  $2,500,000  to  $3,00,000,  $140;  $3,000,000  to  $3.- 
500,000,  $160;  $3,500,000  to  $4,000,000,  $180;  $4,000,000  to  $4,500,000,  $200; 
$4,500,000  to  $5,000,000,  $220;  over  $5,000,000,  $300;  increase  in  capital  stock, 
tax  on  entire  authorized  capital,  credit  being  allowed  on  any  amount  previously 
paid. 

Foreign  corporations. — Flat  tax  on  $25  and  in  addition  $1  for  each  $1,000  capital 
stock  in  excess  of  $25,000  employed  in  the  State;  increase  in  capital  stock,  same 
rate  on  increased  capital  used  in  State. 

TENNESSEE 

Domestic  corporations. — Organization  tax,  one-tenth  of  1  per  cent  of  authorized 
capital  stock;  increase  in  capital  stock,  same. 

Foreign  corporations. — Entrance  tax,  $50  on  authorized  capital  stock  of  $50,000 
or  less;  $50,000  to  $100,000,  $100;  $100,000  to  $200,000,  $150;  $200,000  to  $300,- 
000,  $200;  $300,000  to  $400,000,  $250;  $400,000  to  $500,000,  $300;  $500,000  to 
$750,000,  $400;  $750,000  to  $1,000,000,  $500;  $1,000,000  to  $2,000,000,  $750; 
$2,000,000  to  $5,000,000,  $1,000;  $5,000,000  or  over  $1,500;  increase  in  capital 
stock,  same  rates  as  above  on  total  authorized  capital  stock  including  increase, 
credit  being  allowed  on  amount  already  paid. 

TEXAS 

Domestic  corporations. — Organization  fee,  $50  and  an  additional  $10  for  each 
$10,000  authorized  capital  stock  over  $10,000;  maximum  $2,500;  increase  in  capital 
stock,  same. 

Foreign  corporations. — Same  as  above. 

UTAH 

Domestic  corporations. — Organization  fee,  25  cents  on  each  $1,000  of  that 
proportion  of  authorized  capital  stock  to  be  used  in  State,  increase  in  capital 
stock,  same. 

Foreign  corporations. — Same  as  above. 

VERMONT 

Domestic  corporations. — Organization  fee,  $10  on  authorized  capital  stock  of 
$5,000  or  less;  $5,000  to  $10,000,  $25;  $10,000  to  $50,000,  $50;  $50,000  to 
$200,000,  $100;  $200,000  to  $500,000,  $200;  $500,000  to  $1,000,000,  $300; 
$1,000,000  to  $2,000,000,  $500;  $100  for  each  $1,000,000  in  excess  of  $2,000,000; 
increase  in  capital  stock,  same  rate  as  above  on  total  capitalization,  including 
increase,  credit  being  allowed  on  amount  already  paid. 

Foreign  corporations. — Entrance  fee,  flat  fee  of  $25  only. 

VIBGINIA 

Domestic  corporations. — Organization  fee,  $10  for  capital  stock  not  over 
$50,000;  20  cents  for  each  $1,000  over  $50,000  and  less  than  $3,000,000;  over 
$3,000,000,  $600;  tax  computed  on  total  authorized  capital  stock;  increase  in 
capital  stock,  difference  between  fee  already  paid  and  amount  payable  at  above 
rates  on  maximum  amount  of  capitalization  after  the  increase. 
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Foreign  corporations. — Entrance  fee,  $30  on  maximum  authorized  capital 
stock  on  $50,000  or  less;  60  cents  for  each  $1,000  over  $50,000  but  not  over 
$1,000,000;  over  $1,000,000  but  not  over  $10,000,000,  $1,000;  over  $10,000,000 
but  not  over  $20,000,000,  $1,250;  over  $20,000,000  but  not  over  $30,000,000, 
$1,500;  over  $30,000,000  but  not  over  $40,000,000,  $1,750;  over  $40,000,000 
but  not  over  $50,000,000,  $2,000;  over  $50,000,000  but  not  over  $60,000,000, 
$2,250;  over  $60,000,000  but  not  over  $70,000,000,  $2,500;  over  $70,000,000 
but  not  over  $80,000,000,  $2,750;  over  $80,000,000  but  not  over  $90,000,000, 
$3,000;  over  $90,000,000,  $5,000.  Increase  in  capital  stock,  difference  between 
fee  already  paid  and  amount  payable  on  maximum  amount  of  capitalization 
after  the  increase. 

WASHINGTON 

Domestic  corporations. — Organization  fee,  $25  on  authorized  capital  stock  not 
exceeding  $50,000;  over  $50,000  to  $100,000,  $40;  $100,000  to  $150,000,  $75: 
$150,000  to  $200,000,  $100;  $200,000  to  $300,000,  $150;  $300,000  to  $400,000 
$200;  $400,000  to  $500,000,  $250;  $500,000  to  $1,000,000,  $500;  $1,000,000  to 
$2,000,000,  $750;  $10  for  each  $1,000,000  in  excess  of  $2,000,000;  increase  in 
capital  stock,  diflference  between  fee  already  paid  and  amount  pavable  on  maxi- 
mum amount  of  capitalization  after  the  increase  at  the  above  rates. 

Foreign  corporations. — Same  as  above. 

WEST   VIRGINIA 

Domestic  corporations. — Organization  fee,  $20  on  authorized  capital  stock  of 
$5,000  or  less;  $5,000  to  $10,000,  $30;  $10,000  to  $25,000,  $40;  $25,000  to 
$50,000,  $50;  $50,000  to  $75,000,  $80;  $75,000  to  $100,000,  $100;  $100,000  to 
$125,000,  $110;  $125,000  to  $150,000,  $120;  $150,000  to  $175,000,  $140;  $175,000 
to  $200,000,  $150;  $180  plus  20  cents  additional  on  each  $1,000  over  $200,000 
to  $1,000,000;  $340  plus  15  cents  additional  on  each  $1,000  over  $1,000,000; 
increase  in  capital  stock,  same. 

Foreign  corporations. — License  tax  on  amount  of  capital  stock  used  in  State 
same  as  domestic  corporations,  plus  50  per  cent  of  such  tax;  increase  in  capital 
stock,  no  provision. 

,       WISCONSIN 

Domestic  corporations. — Organization  fee,  $25  plus  $1  for  each  $1,000  of  author- 
ized capital  in  excess  of  $25,000;  increase  of  capital  stock,  $10  plus  $1  for  each 
$1,000  increase. 

Foreign  corporations.— Filing  fee  of  $25,  plus  $1  for  every  $1,000  authorized 
capital  stock  employed  in  the  State  exceeding  $25,000;  increase  in  capital 
stock,  same. 

WYOMING 

Domestic  corporations.— Organization  fee,  $25  for  $50,000  authorized  capital 
stock  or  less;  over  $50,000  and  not  over  $100,000,  $50;  over  $100,000,  $50  plus 
30  cents  for  each  $1,000  in  excess  of  $100,000;  increase  in  capital  stock,  same 

Foreign  corporations.— Fee  of  $10  plus  $1  for  each  $1,000  of  that  portion  of 
the  capital  stock  represented  by  property  and  assets  located  and  employed 
within  the  State;  increase  in  capital  stock,  $10  incidental  fees. 
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Report  op  Special  Committee  II  Appointed  bt  the  President  of  thb 
Chamber  of  Commerce  of  the  United  States 

[This  report  is  one  of  five  Issued  for  consideration  in  advance  of  a  national  transportation  conference. 
The  reports  are:  I.  Governmental  Relations  to  Railroad  Transportation;  II.  Railroad  Consolidation. 
Ill  Readjustment  of  Relative  Freight  Rate  Schedules;  IV.  Highways  and  Motor  Transport-  V  Co^ 
ordination  of  Rail  and  Water  Service.  There  is  also  a  joint  subcommittee  report  on  Taxation  of  Trans* 
portation  Agencies]  ^   *t~io 

special  committee  II 

Carl  R.  Gray,  chairman.  President  Union  Pacific  Railroad,  Omaha. 
Henry  Bruere,  Fourth  Vice  President  Metropolitan  Life  Insurance  Co..  New 
York.  ' 

J.  A.  Carpenter,  President  Kansas  City  Paper  House,  Kansas  City. 
Clyde  Dawson,  Dawson  &  Wright,  Denver. 
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W.  N.  Doak,  Vice  President  Brotherhood  of  Railroad  Trainmen,  Washington 
Howard  Elliott,  Chairman  Northern  Pacific  Railway,  New  York. 
John  E.  Oldham,  Merrill,  Oldham  A  Co.,  Boston. 
H.  A.  Palmer,  Editor  Traffic  World,  Chicago. 

Samuel  Rea,  President  Pennsylvania  Railroad  System,  Philadelphia. 
G.  W.  Simmons,  Vice  President  Winchester-Simmons  Co.,  St.  Louis, 
A.  W.  Smith,  Special  Counsel  United  States  Railroad  Administration,  Wash- 
ington. 

John  P.  Wallace,  General  Manager  Wallace's  Farmer,  Des  Moines. 
Thomas  E.  Wilson,  President  Wilson  &  Co.,  Chicago. 

To  the  President  of  the  Chamber  of  Commerce  of  the  United  States: 

The  Chamber  of  Commerce  of  the  Unit?d  States  has,  on  different  occasions, 
considered  the  subject  of  railroad  consolidation.  Before  the  passage  of  the  trans- 
portation act  of  1920,  the  chamber  submitted  to  its  members  a  referendum, 
covering  a  part  of  a  program  for  remedial  railroad  legislation,  and  in  this  refer- 
endum requested  its  members  to  vote  on  the  question  of  consolidation  of  railroads 
in  the  public  interest  into  a  limited  number  of  strong  competing  systems.  Con- 
solidations were  to  be  subject  to  the  approval  of  governmental  authority  and  all 
railroad  companies  engaged  in  interstate  commerce  were  to  be  permitted  to  be- 
come Federal  corporations.  By  a  strong  affirmative  vote  these  propositions 
were  approved  by  the  members  of  the  chamber.  Since  then  the  transportation 
act  of  1920  has  become  the  law  of  the  land.  It  was  hoped  that,  as  a  result  of  its 
passage,  over  three  and  one-half  years  ago,  progress  would  be  made  toward 
consolidation  of  all  of  the  railroads  of  the  countrv  into  a  limited  number  of  svs- 
tems;  but  the  necessity  for  strict  compliance  with  the  consolidation  provisions 
of  the  act  and  for  adjustment  to  new  conditions  in  the  transition  period  through 
which  the  country  has  been  passing  have  prevented  substantial  progress.  There- 
fore, this  committee  was  appointed  to  consider  the  situation. 

The  transportation  act  of  1920  defines  the  principles  to  be  followed  in  railroad 
consolidation  and  places  upon  the  Interstate  Commerce  Commission  responsi- 
bility for  preparing  a  comprehensive  plan  for  the  grouping  of  the  roads.  During 
the  progress  of  this  work  there  has  been  widespread  discussion  of  the  entire 
question  which  has  made  clear  the  need  for  a  review  of  the  advantages  to  the 
public  that  may  be  expected  from  further  consolidations.  The  importance  of 
the  financial  and  organization  problems  that  will  be  involved  in  the  actual  working 
but  of  consolidations  is  also  evident. 


SUMMARY    OF    FINDINGS    AND    CONCLUSIONS 

The  committee's  findings  and  conclusions  may  be  summarized  as  follows: 

1.  The  transportation  act  of  1920  was  intended  to  make  possible  the  comple-' 
tion  of  the  normal  process  of  railroad  grouping  which  began  more  than  70  years 
ago,  but  has  in  recent  years  been  largely  suspended  through  the  operation  of  the 
antitrust  laws  and  through  the  restricted  returns  to  the  carriers.  Some  of  the 
consolidation  provisions  of  the  act  have  been  so  interpreted,  however,  as  to 
prevent  or  delay  consolidations  and  thus  far  little  has  been  accomplished  toward 
reducing  the  1,600  or  more  operating  and  lessor  railroad  companies,  essential  to 
the  existing  transportation  system. 

2.  The  act  protects  the  public  interest  by  prescribing  certain  definite  prin- 
ciples to  govern  railroad  consolidation  on  a  nation-wide  scale  and  by  placing  in 
the  Interstate  Commerce  Commission  complete  control  of  the  further  grouping 
of  railroads.  Such  grouping  is  no  longer  subject  to  the  Federal  and  State  antitrust 
laws. 

3.  The  provisions  of  the  transportation  act  require  that  further  consolidations 
of  railroads  must  be  approved  by  and  be  in  harmony  with,  a  complete  plan  of 
consolidation  to  be  adopted  by  the  Interstate  Commerce  Commission.  This 
plan  should  be  completed  as  early  as  practicable  and  every  facility  to  that  end 
should  be  afforded  the  commission  if  Congress  adheres  to  this  condition  precedent. 

4.  The  advantages  to  the  public  that  may  be  expected  from  a  further  system- 
atic grouping  of  the  railroads  are  those  which  have,  in  large  part,  been  obtained 
by  many  of  the  existing  systems.     They  include: 

(o)  Development  of  a  limited  number  of  more  uniformly  strong  and  stable 
railroad  systems,  thus  giving  the  public  better  assurance  of  adequate  and  efficient 
service  at  reasonable  rates  and  fares. 
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(6)  Simplified  and  improved  rate  regulation  made  possible  through  more 
uniformity  in  the  strength  and  the  traffic  characteristics  of  the  several  consoli- 
dated systems  in  each  rate  district,  and  permitting  more  ready  readjustment  in 
accordance  with  the  economic  needs  of  the  various  sections  of  the  country  and 
classes  of  traffic  affected.  This  will  not,  however,  adversely  affect  the  existing 
rate  basing  points  or  the  established  principles  of  rate  making. 

(c)  Economies  in  construction,  maintanance,  and  operation  which,  while 
sometimes  exaggerated,  will  nevertheless  be  important. 

(d)  Improved  car  service  with  wider  movement  of  cars  on  their  home  systems, 
greatly  lessened  necessity  of  car  interchange  and  the  utilization  of  more  direct 
routes,  better  grades,  and  shorter  hauls. 

(c)  Preservation  of  competition  in  rates  subject,  as  at  present,  to  the  limitations 
imposed  by  Government  regulation,  and  maintenance  of  competition  in  service 
or  often  the  enhancement  of  competition  through  rivalry  between  systems  of 
relatively  equal  strength. 

5.  The  creation  of  large  consolidated  systems  will  bring  up  certain  management 
problems,  notably,  those  of  assuring  appropriate  contacts  with  and  attention  to 
the  needs  of  particular  localities,  the  financing  of  these  large  consolidations  for 
systematic  development  and  the  maintenance  of  proper  cooperative  relations 
with  the  general  body  of  railroad  employees.  However,  experience  in  other 
American  industries,  as  well  as  in  some  of  the  larger  existing  railroad  systems, 
has  demonstrated  that  there  are  no  conditions  inherent  in  large  organizations 
that  prevent  them  from  attaining  the  standards  of  efficiency  of  which  small  units 
are  capable.  These  ends  may  be  accomplished  (a)  through  decentralization  of 
administrative  responsibility  as  to  routine  operations  and  the  application  of 
general  programs  to  localities,  (6)  through  a  highly  developed  central  planning 
and  supervising  organization  in  each  system,  in  close  contact  with  local  adminis- 
trative units,  and  (c)  through  stimulation  of  local  initiative  and  responsiveness  to 
local  needs. 

6.  Railroads  can  be  consolidated  without  injustice  to  the  owners  of  either  the 
strong  or  the  weak  roads  and  without  injustice  to  the  public  if  the  roads  are 
brought  together  on  a  fair  basis  of  value  and  after  due  consideration  of  demon- 
strated earning  capacities,  property  values,  and  the  special  conditions  surrounding 
individual  properties.  The  pubhc  interest  in  the  financial  arrangements  will  be 
protected,  as  prescribed  by  the  act,  through  the  limitation  on  capitalization,  and 
the  provisions  to  insure  reasonable  rates  and  a  reasonable  investment  return. 

7.  With  the  removal  of  legal  obstacles  and  with  the  change  that  has  taken 
place  in  public  sentiment  it  may  be  expected  that  railroad  consolidation  will  be 
continued,  provided  there  is  such  fair  and  liberal  application  of  the  statutory 
principles  of  rate  regulation  as  will  promote  confidence  and  initiative  in  railway 
administration,  and  provided  the  general  principles  followed  in  passing  on  pro- 
posed consolidations  are  in  harmony  with  the  line  of  natural  evolution  in  the 
grouping  of  railroads. 

8.  A  full  opportunity  should  be  given  the  carriers  to  consolidate  by  voluntary 
action  before  Congress  considers  making  railroad  consolidation  compulsory. 
Compulsory  consolidation  involves  so  many  constitutional  questions  and  is  such 
an  intricate  and  involved,  proposition,  that  it  might  hinder,  rather  than  promote 
consolidations.  In  any  event  it  should  not  be  resorted  to  until  there  has  been  full 
opportunity  for  voluntary  consolidation. 

9.  The  proposed  consolidated  companies  should  preferably  be  chartered  by  the 
Federal  Government  thus  simplifying  regulation  and  placing  all  companies  on  an 
equality  as  to  corporate  powers  and  responsibilities.  It  is  not,  however,  necessary 
to  insist  upon  Federal  incorporation  of  these  companies  which  might  be  regarded 
as  undesirable  by  the  States  or  by  particular  carriers  that  fear  to  lose  certain 
valuable  rights  that  they  possess  under  their  State  charters;  but  it  is  desirable 
for  Congress  to  make  it  possible  for  them  to  secure  Federal  charters  if  they  desire 
to  do  so,  by  enacting,  as  soon  as  possible,  a  permissive  Federal  incorporation  law. 
Nevertheless,  railroad  consolidation  should  not  wait  upon  the  enactment  of 
Federal  incorporation  legislation  either  compulsory  or  permissive.  Indeed  the 
States  themselves  may  lead  the  way  by  enacting  liberal  and  uniform  laws  remov- 
ing the  difficulties  and  costs  of  consolidating  the  existing  railroad  companies. 

10.  No  changes  in  the  consolidation  provisions  of  the  transportation  act  are 
recommended  at  the  present  time,  but  the  experience  already  obtained  in  endeav- 
oring to  work  out  consolidations  may  indicate  the  need  of  supplementary  legisla- 
tion in  relation  to  (a)  joint  ownership  of  Hues,  (fe)  exchange  or  re-issue  of  the 
securities  of  existing  corporations  instead  of  creating  new  consoliated    corpora- 
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tions,  (c)  authority  for  deaMng  with  minority  stockholdings,  (d)  exemption  from 
taxes  on  security  issues  or  exchanges  involved  in  consolidations  or  mergers  pro- 
vided they  do  not  exceed  at  par  the  par  value  of  the  existing  stocks  and  bonds  of 
the  present  companies,  and  (e)  the  creation  of  suitable  agencies  to  promote  and 
supervise  the  working  out  of  consolidations. 

By  the  committee, 
Carl  R.  Gray,  Chairman. 
Washington,  D.  C,  November  6,  192S, 

(The  full  text  of  the  report  follows] 

Railroad  Consolidation  in  the  Past 

The  process  of  forming  large  railroad  systems  by  the  union  of  smaller  railroads 
started  seventy  years  ago,  when  in  1853,  ten  distinct  roads  connecting  Albany  and 
Buffalo  were  united  under  one  management.  In  1869  the  Hudson  River  Rail- 
road was  brought  into  the  combination  and  lines  from  Buffalo  to  Chicago  were 
leased.  In  this  way  the  framework  of  the  New  York  Central  System  was  built 
up.  Later  additions,  by  acquisition  and  construction,  of  scores  of  competing, 
connecting  and  branch  lines,  have  brought  the  structure  to  its  present  proportions. 
The  Pennsylvania  Railroad  Co.,  starting  in  1846,  with  a  charter  to  build  a  rail- 
road from  Harrisburg  to  Pittsburgh  with  a  branch  to  the  Great  Lakes  at  Erie, 
has  gradually  brought  into  a  single  railroad  system  the  properties  and  rights  of 
600  corporations.  The  number  of  operating  or  lessor  companies  in  the  Pennsyl- 
vania system  is  still  seventy  and  the  process  of  corporate  amalgamation  is  still  in 
progress.  All  the  existing  large  railway  systems  in  the  United  States — the 
Southern,  the  St.  Paul,  the  Southern  Pacific  and  others — have  grown  up  both 
by  the  construction  and  the  consolidation  of  lines.  This  has  been  the  natural, 
normal  process  of  railroad  development. 

The  building  up  of  large  railway  systems  and  the  formation  of  groups  of  roads 
under  a  common  control  have  come  about  not  only  by  complete  consolidation, 
but  also  in  various  other  ways  ranging  from  the  definite  control  established  by 
purchase,  lease,  merger  and  holding  companies  to  the  less  direct  control  result- 
ing from  community  of  interest  or  financial  relations. 

The  integration  of  American  railroad  systems  is  in  harmony  with  the  general 
tendencv  to  develop  large  scale  business  organization  and  was  well  advanced 
before  the  transportation  act  of  1920  beame  a  law.  Although  there  were  over 
1,600  operating  and  lessor  railroads  companies  in  the  United  States  in  1922,  the 
Class  I  roads  (those  having  operating  revenues  of  $1,000,000  or  more  per 
annum)  numbered  only  186,  besides  14  switching  and  terminal  companies. 
Moreover  the  grouping  of  the  186  Class  I  carriers  was  such  that  22  systems  (or 
svstem  groups)  had  nearly  85  per  cent  of  the  total  operating  revenues. 
'  The  first  step  in  railroad  consolidation  would,  therefore,  appear  to  require 
the  development  of  a  practical  basis  whereby  these  twenty-two  systems  might 
merge  and  absorb  their  various  aflRliated,  leased  and  operated  railroad  companies, 
and  thereby  round  out  their  systems  and  eliminate  hundreds  of  such  smaller 
corporations.  This  step  would'need  to  be  carefully  safeguarded  so  as  to  insure 
as  a  final  result  the  proper  financing  and  the  efficient  operation  and  management 
of  the  large  consolidated  systems.  It  is  quite  possible  for  a  railroad  system  with 
reasonable  credit  to  obtain  annually  $10,000,000  of  new  capital,  but  it  is  quite  a 
different  problem  to  finance  successfully  large  railroad  systems  each  of  which 
would  require  in  the  neighborhood  of  $75,000,000  of  capital  per  annum  for  im- 
provement, expansion  and  refunding  purposes. 

The  process  of  grouping  railroads  into  larger  systems  has  for  many  years  been 
practically  suspended  through  the  influence  of  the  Federal  and  State  anti- 
trust laws.  Experience,  however,  has  brought  out  forcibly  the  advantages  to 
the  public  that  would  be  gained  by  greater  cooperation  and  consolidation  of 
railroads.  Accordingly,  when  the  act  of  1920  was  passed  providing  for  the 
return  of  the  railroads  to  their  owners  for  operation.  Congress  took  a  forward 
step  in  removing  the  legal  obstacles  to  consolidation.  The  purpose  of  that  act 
was  to  encourage  the  carriers  to  proceed  with  the  consolidations  under  the  super- 
vision and  control  of  the  Interstate  Commerce  Commission,  and  to  carry  the 
process  of  consolidation  to  a  conclusion,  but  it  has  since  been  found  that  some  of 
the  provisions  of  that  act  have  been  so  interpreted  as  to  prevent  or  delay  con- 
solidation, especially  the  provisions  requiring  the  adoption  of  consolidation 
plans  for  the  entire  country  and  the  necessity  for  valuation,  recapitalization, 
etc.,  and  the  further  provisions  which  on  the  one  hand  permit  one  carrier  to 
obtain  control  of  other  carriers  either  by  lease  or  purchase  of  stock,  or  other- 
wise, and  yet  specifically  provide  that  such  control  must  not  involve  the  con- 


solidation of  such  carriers  into  a  single  system  for  ownership  and  operation. 
However,  even  if  the  legal  conditions  had  all  been  favorable,  railroad  con- 
solidation could  hardly  have  made  much  headway  during  the  past  three 
years  because  of  the  small  net  earnings  received  by  the  railroads.  When 
the  carriers  are  again  prosperous,  the  work  of  consolidation  will  be  resumed, 
provided  no  unnecessary  legal  or  administrative  obstacles  are  encountered.  It 
was  not  the  intention  of  the  framers  of  the  act  of  1920  to  retard  consolidations, 
but  rather  to  bring  to  a  culmination  a  movement  that  has  been  in  progress  for 
several  decades. 

consolidation    provisions    of   the    transportation    act,  1920 

The  transportation  act  of  1920  so  amends  section  5  of  the  interstate  commerce 
act  as  to  provide  for  the  voluntary  consolidation  of  railroads  when  and  as  ap- 
proved by  the  Interstate  Commerce  Commission  subject  to  the  following  re- 
quirements: 

"Sec.  5,  Par.  4.  The  commission  shall  as  soon  as  practicable  prepare  and  adopt 
a  plan  for  the  consolidation  of  the  railway  properties  of  the  continental  United 
btates  into  a  limited  number  of  systems.  In  the  division  of  such  railways  into 
such  systems  under  such  plan,  competition  shall  be  preserved  as  fully  as  possible 
and  wherever  praticable  the  existing  routes  and  channels  of  trade  and  commerce 
®u  11  t®  maintained.  Subject  to  the  foregoing  requirement,  the  several  systems 
shall  l)e  so  arranged  that  the  cost  of  transportation  as  between  competitive 
systems  and  as  related  to  the  values  of  the  properties  through  which  the  service 
18  rendered  shall  be  the  same,  so  far  as  practicable,  so  that  these  systems  can  em- 
ploy uniform  rates  in  the  movement  of  competitive  traflSc  and  under  efficient 
management  earn  substantially  the  same  rate  of  return  upon  the  value  of  their 
respective  railway  properties." 

The  law  further  provides  that  individual  consolidations  must  be  in  harmony 
with  the  general  plan  of  grouping  adopted  by  the  commission,  and  that  the  par 
value  of  the  bonds  and  outstanding  stocks  of  the  corporation  which  is  to  become 
the  owner  of  the  consolidated  properties  "shall  not  exceed  the  value  of  the  con- 
solidated properties  as  determined  by  the  commission."  The  antitrust  laws 
State  and  Federal,  shall  not  operate  to  prevent  railroad  consolidations  approved 
by  the  commission.  The  law  also  provides  that,  if  in  the  judgment  of  the  com- 
mission it  will  be  in  the  public  interest,  one  carrier  may  obtain  control  of  another 
carrier  or  carriers  "either  under  a  lease  or  by  the  purchase  of  stock  or  in  any  other 
manner  not  involving  the  consolidation  of  such  carriers  into  a  single  svstem  of 
ownership  and  operation." 

PROGRESS    toward    CONSOLIDATIONS 

The  progress  made  by  the  Interstate  Commerce  Commission  in  carrying  out 
the  consolidation  provisions  of  the  transportation  act  has  thus  far  consisted 
chiefly  in  tentatively  outlining  the  comprehensive  plan  and  in  conducting  hear- 
ings thereon.  The  act  provides  that  "when  the  commission  has  agreed  upon  a 
tentative  plan,  it  shall  give  the  same  due  publicity,  and  upon  reasonable  notice 
including  notice  to  the  governor  of  each  State,  shall  hear  all  persons  who  may  file 
or  present  objections  thereto." 

In  August,  1921,  an  order  was  issued  by  the  commission  outlining  a  tentative 
plan  upon  which  extensive  public  hearings  have  been  held,  not  only  in  Washing- 
ton, but  in  many  other  cities:— in  Mobile,  Jacksonville,  Atlanta  and  Columbia 
on  proposed  consolidations  of  railroads  in  the  southeastern  territory;  in  St  Paul 
Helena,  Seattle,  Portland,  San  Francisco,  Los  Angeles,  Salt  Lake  City,  Denver' 
tort  Worth,  Kansas  City,  St.  Louis,  and  Chicago,  on  proposed  consolidations  in 
the  western  territory;  in  New  York,  Buffalo  and  Philadelphia  on  proposed  con- 
solKlations  in  the  eastern  territory;  and  in  Boston  on  the  relation  of  the  New 
England  lines  to  the  proposed  plan;  while  general  hearings  on  the  whole  question 
are  scheduled  to  begin  in  Washington  on  November  16.  The  commission  has 
also  held  public  hearings  in  New  York  to  determine  among  other  things  whether 
the  plans  for  terminal  consolidation  proposed  by  the  Port  Authority  of  New 
York  are  in  harmony  with  the  tentative  plan  of  the  commission. 

The  railroads  have  prepared,  and  have  submitted  at  these  hearings,  elaborate 
statistical  exhibits  intended  to  place  in  the  record  a  full  statement  of  the  facts  in 
regard  to  operating,  trafl^ic,  and  financial  questions  that  have  a  bearing  on  the 
proposed  plan;  and  representatives  of  chambers  of  commerce,  trade,  and  traffic 
organizations,  and  municipal  and  Stale  authorities  have  appeared  at  these  hear- 
ings to  present  the  views  of  shippers  and  of  local  officials. 
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In  response  to  the  notice  of  the  hearings  sent  by  the  commission  to  the  gov- 
ernors of  the  six  New  England  States,  these  governors  in  June,  1922,  formed  a 
joint  New  England  railroad  committee  to  consider  what  form  of  consolidation 
would  be  best  for  the  future  welfare  of  New  England.  This  committee,  after 
extensive  hearings  and  study,  issued  in  June,  1923,  a  report  on  "Rehabilitation 
by  cooperation — A  railroad  policy  for  New  England." 

As  the  actual  consolidation  of  the  railroads  as  contemplated  by  the  transpor- 
tation act  must  await  the  definite  plan  of  the  commission,  this  P^^n^"^"'^.^ 
completed  as  soon  as  practicable  and  every  facility  to  that  end  should  be  afforded 
the  commission  if  Congress  adheres  to  this  condition  precedent. 

ADVANTAGES    OP    RAILROAD    CONSOLIDATION 

The  advantages  to  the  public  that  mav  be  expected  from  a  further  systematic 
grouping  of  the  railroads  are  those  which  have  in  large  part  been  obtained  by 
many  of  the  existing  systems  and  may  be  considered  under  the  following  headings: 

(a)   Development  of  more  uniformly  strong  and  stable  railroad  systems. 

lb)  Simplified  and  improved  rate  regulation. 

(c)  Economies  in  construction,  operation,  maintenance,  and  accounting. 

(d)  Improved  car  service  and  routing  of  traffic. 

(e)  Preservation  of  competition  in  service. 

• 

DEVELOPMENT     OF     MORE     UNIFORMLY     STRONG     AND     STABLE     RAILROAD     SYSTEMS 

One  of  the  most  striking  facts  about  American  railroads  is  the  wide  difference 
in  the  financial  strength  and  stabilitv  of  different  railroad  companies  located  m 
the  same  general  section  of  the  country.  Two  roads,  one  financially  strong,  the 
other  financially  weak,  mav  have  generally  parallel  lines  which  connect  the  same 
important  traffic  centers,  and  run  through  productive  territory.  The  relative 
strength  of  two  such  svstems  mav  not  be  determined  solely  by  differences  m  the 
cost  of  performing  a  unit  of  service  nor  by  differences  in  the  earnings  above 
operating  expenses.  The  main  differences  may  be  financial.  The  weak  road 
mav  be  weak  because  its  fixed  charges,  its  capital  burdens,  are  heavy  compared 
to  the  gross  and  net  returns.  The  strong  road  may  be  strong  because  its  capital 
obligations  are  relatively  light.  But  whatever  the  cause,  one  road  is  strong 
and  one  is  weak.  The  service  of  each  road  is  essential  to  the  public  although 
not  necessarilv  to  the  same  extent,  but  in  most  cases  both  should  be  maintained; 
both  must  live  from  the  rates  they  charge;  and  for  similar  services  like  rates 
must  be  charged,  in  spite  of  the  fact  that  the  net  results  obtained  from  like  rates 
for  both  lines  may  mean  sound  credit  for  one  road  and  impaired  credit  for  the 

Some  weak  roads  are  weak  because  poorly  designed  and  built,  or  because  they 
are  in  bad  phvsical  condition,  and  without  sufficient  traffic.  These  are  mostly 
either  short  lines  or  lines  in  unproductive  territory.  These,  like  the  roads  with 
weak  financial  structure,  often  lie  in  the  same  district  with  strong  roads,  and 
some  of  them  or  parts  of  them  should  be  used  advantageously  as  a  part  of  the 
countrv's  transportation  system.  In  fact  a  large  mileage  of  weak  roads  has  al- 
ready been  absorbed  by  the  stronger  lines,  but  low  net  returns  for  many  years 
by  the  larger  companies  interrupted  the  process.  j      ,   ,       ^  a 

The  general  level  of  rates  is  determined  neither  by  the  needs  of  the  strong  road 
nor  bv  those  of  the  weak  road.  Present  rates  are  a  theoretical  compromise 
between  the  two,  being  designed  to  yield  the  strong  roads  sufficient  revenue 
but  giving  the  weak  roads  only  enough  to  continue  in  existence  and  not  enough 
to  increase  and  improve  their  facilities  or  to  give  the  public  a  progressively 

better  service 

The  situation  resulting  from  the  presence  of  financially  weak  roads  among  the 
railroad  systems  in  the  United  States  is  of  serious  import  to  the  public.  When 
the  railroad  lines  were  taken  over  by  the  Government  as  a  war  measure,  about 
40  per  cent  of  the  systems  were  financially  weak.  Their  fixed  charges  had 
become  disproportionatelv  large  as  compared  with  their  net  operating  revenues. 
Some  of  these  companies*  are  now  in  a  better  condition  but  many  of  them  are 
not  The  increases  in  rates  and  gross  revenues  have  been  absorbed  by  enlarged 
operating  expenses  and  taxes  and  the  situation  as  a  whole  is  not  greatly  improved 
and  can  not  permanently  improve  with  respect  to  weak  roads  without  readjust- 
ment of  their  fixed  charges  as  related  to  their  net  earnings.  This  situation  must 
be  met  by  carrving  out  a  policy  that  will  deal  effectively  with  the  problem  of  the 


weak  roads  without  impairing  the  credit  of  the  strong  roads.  Financial  reorgani- 
zation of  the  weak  roads,  or  at  least  many  of  them,  can  not  be  avoided,  but  it 
should  not  be  forced  until  the  country  has  had  experience  for  a  few  years  of  the 
results  which  each  road  can  obtain  under  rates  that  permit  the  whole  railroad 
investment  under  fairly  normal  conditions  to  earn  5^  per  cent  on  the  total 
investment.  Then  the  weak  roads  can  be  localized,  and  the  strong  roads  will 
have  demonstrated  the  extent  of  their  ability  to  consolidate  with  the  weak 
lines. 

It  may  be  that  some  weak  lines  and  unprofitable  branches  of  the  strong  lines 
should  no  longer  be  retained,  because  of  traffic  changes  and  the  development  of 
good  highways,  which  offer  the  means  of  convenient  motor  service.  The  wise 
course,  both  for  the  public  and  for  the  carriers,  is  to  bring  about,  if  possible,  the 
financial  reorganization  and  rehabilitation  of  the  weak  roads  and  their  incorpora- 
tion in  strong  consolidated  systems.  At  the  same  time  the  plan  shoifjd  be  such 
that  it  will  not  unduly  burden  the  strong  roads  to  enter  into  the  consolidations. 
Naturally  this  is  not  to  be  accomplished  by  magic  or  legerdemain.  Two  railroad 
systems  of  differing  financial  strength  can  come  together  only  upon  the  basis  of 
the  relative  values  of  the  two  properties — actual  values  as  determined  mainly  by 
earning  capacity.  The  financially  weak  road  can  be,  or  will  be,  united  with  the 
strong  one  only  by  bringing  the  weak  road's  capital  charges  into  proper  relation 
to  net  operating  income,  and  by  giving  the  strong  road  due  credit  for  its  strength; 
but,  this  having  been  done,  it  is  believed,  for  reasons  set  forth  in  this  report,  that 
many  consolidations  will  readily  take  place.  Both  weak  and  strong  roads  will 
gain  by  the  process. 

To  bring  about  railroad  consolidations  as  suggested  would  be  to  accomplish 
the  constructive  rather  than  the  destructive  financial  rehabilitation  of  the 
weak  roads.  The  largest  beneficiary  would,  however,  be  the  public,  which  would 
have  greater  assurance  of  adequate  and  efficient  railroad  services  at  reasonable 
rates  and  fares.  This  was  well  summarized  by  Mr.  Harry  A.  Wheeler,  chairman 
of  the  transportation  conference  held  under  the  auspices  of  the  national  chamber 
in  1918-19,  in  his  address  before  the  House  Committee  on  Interstate  and  Foreign 
Commerce.     Mr.  Wheeler  said: 

"The  grouping  or  consolidation  of  the  railroads  in  the  United  States  within  a 
reasonable  time,  into  a  limited  number,  possibly  20  to  30,  strong  competing 
systems,  is  essential;  because  railroad  rates  must  be  the  same  for  similar  service 
whether  performed  by  the  weak  necessitous  railroad,  or  by  the  strong  and  pros- 
perous one.  It  is  in  the  interest  of  the  public  that  railroad  charges  shall  be 
neither  so  high  as  to  cause  the  strong  roads  to  profit  unduly,  nor  so  low  as  to 
force  the  weak  lines,  upon  which  large  sections  of  the  country  may  be  vitally 
dependent,  into  bankruptcy  or  into  such  a  permanently  enfeebled  condition  as 
to  prevent  them  from  serving  the  public  adequately  and  efficiently.  All  sections 
of  the  country  ought,  in  the  future,  to  be  served  by  railroad  systems  managed 
by  companies  strong  enough  to  serve  the  public  with  progressive  efficiency  and 
economy. " 

SIMPLIFIED    AND    IMPROVED    RATE    REGULATION 

The  public's  chief  concern  in  railroad  transportation  is  to  secure  adequate  and 
efficient  service.  The  consideration  next  in  importance  is  that  rates  and  fares 
shall  be  reasonable  per  se  and  that  freight  rates  shall  not  unduly  discriminate  as 
between  persons,  places,  or  commodities. 

Consolidation  should  simplify  the  problems  of  rate  making  and  rate  adjust- 
ment. Rate  systems  have  to  be  worked  out  to  apply  to  sections  of  the  country 
and  to.  the  groups  of  roads  serving  those  sections.  There  are  rate  structures 
and  rate  adjustments  and  rate  scales  of  many  kinds;  but  rates  are  not,  and  can  not 
be,  made  to  suit  the  varying  requirements  or  needs  of  particular  railroad  systems. 
Whatever  the  rate  system,  structure,  scale,  or  "group"  may  be,  it  applies  alike 
to  all  carriers,  weak  and  strong,  in  the  section  which  it  covers. 

The  transportation  act  of  1920  takes  cognizance  of  this  and  provides  that, 
in  planning  consolidations,  "the  several  systems  shall  be  so  arranged  that  the 
cost  of  transportation  as  between  competitive  systems,  and  as  related  to  the 
values  of  the  properties  through  which  service  is  rendered,  shall  be  the  same, 
as  far  as  practicable."  When  appropriate  consolidations  have  been  effected, 
rates  and  fares  for  each  of  the  natural  rate-making  districts  of  the  country  can 
be  more  readily  fixed  so  as  to  yield  each  of  the  consolidated  railroad  systems  in 
such  district  substantially  the  same  fair  return  on  the  value  of  its  property 
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devoted  to  the  public  service.  Railroad  consolidation  and  the  incidental  re- 
adjustment of  the  finances  and  capital  charges  of  the  weak  roads  should  enable 
the  carriers  and  the  Interstate  Commerce  Commission  to  maintain  in  each  of 
the  rate-making  districts  of  the  country  rate  levels  that  are  adjusted  to  the  needs 
of  the  carriers  and  that  reflect  the  variations  in  the  general  economic  characteristics 
of  different  parts  of  the  country. 

Railroad  consolidation,  while  facilitating  rate  regulation  as  affecting  the 
carriers,  should  not  of  itself  be  used  to  bring  about  the  abandonment  of  existing 
rate  systems  and  structures,  or  the  substitution  of  any  new  and  radical  scheme 
of  making  and  adjusting  rates. 

Existing  rate  adjustments  have  been  brought  about  naturally  with  the  growth 
of  the  country.  In  most  instances  they  are  the  result  of  commercial  and  industrial 
competition,  rather  than  of  railroad  rivalry.  Broadly  speaking,  the  larger  rate 
structures  and  the  more  important  rate  adjustments  are  the  result  of  economic 
conditions  that  railroad  consolidations  will  not  change. 

ECONOMIES    TO    BE    EXPECTED    FROM    RAILROAD    CONSOLIDATION 

The  economies  that  should  result  from  railroad  consolidations,  although 
important,  have  sometimes  been  exaggerated  and  unduly  emphasized.  It  is 
generally  recognized  that  railroads  in  the  United  States  are,  on  the  whole,  operated 
as  economically  and  efficiently  as  are  other  business  enterprises,  and  that  railroad 
operation  in  this  country  compares  most  favorably  with  railroad  operation  in  any 
other  country.  There  is  a  commendable  and  increasing  cooperation  among  the 
railroad  companies  which  are  seeking  to  provide  the  country  as  a  whole  with 
improved  and  adequate  service.  There  are,  however,  certain  real  and  substantial 
economies  to  be  secured  from  further  railroad  consolidation.  The  following  are 
some  of  these  economies: 

(a)  If  the  railroads  in  the  United  States — the  200  Class  I  roads  and  1,400  short 
lines  and  minor  roads — were  grouped  into  a  reasonable  number  of  systems  with 
sound  credit,  there  would  be  an  undoubted  saving  in  future  construction  costs  as 
there  would  be  less  duplication  and  greater  utilization  of  facilities.  The  future 
transportation  requirements  of  the  country  could  be  met  by  a  smaller  total 
investment  of  capital. 

(6)  Terminal  expenses  could  be  lowered  at  many  places,  by  reducing  the 
number  of  in-city  terminals,  and  by  making  larger  use  of  mechanical  appliances  for 
handling  of  consolidated  traffic.  The  future  development  of  railroad  terminals  in 
large  cities  could  be  planned  to  give  more  systematic  and  economical  operation. 

(c)  Shop  costs,  for  both  the  construction  and  the  maintenance  of  equipment, 
should  be  less  for  a  limited  number  of  railroad  systems  than  for  the  present  num- 
ber. While  many  of  the  smaller  roads  do  not  have  shops,  all  the  larger  lines  have 
their  own.  This  involves  much  duplication  of  plants  that  could  be  minimized  by 
a  reduction  in  the  number  of  railroad  systems. 

(d)  Interline  and  intercorporate  account  and  ticketing  of  passengers  could  be 
reduced  and  simplified. 

(e)  Materials  and  supplies  could  be  contracted  for  in  larger  quantities  and  at 
lower  prices. 

IMPROVED  CAR  SERVICE  AND  ROUTING  OF  TRAFFIC 

Railroad  consolidation  should  be  beneficial  and  economical  as  regards  the 
supply,  interchange,  standardization  and  maintenance  of  equipment.  Cars  will 
be  at  home  over  all  parts  of  a  wide  system,  there  will  l>e  less  necessity  for  the 
interchange  of  cars  among  railroad  systems,  and  the  possibility  of  the  equalization 
of  car  interchange  will  be  increased.  The  practice  that  some  necessitous  roads 
now  have  of  minimizing  the  purchase  of  cars  and  of  making  the  maximum  possible 
use  of  cars  belonging  to  other  companies  can  be  dealt  with  more  effectively. 

While  the  shippers  have  the  legal  power  to  direct  the  routing  of  their  traffic, 
railroad  consolidations  will  also  doubtless  result  in  the  use  of  more  direct  routes, 
better  grades  and  shorter  hauls. 

PRESERVATION    OF    PROPERLY    REGULATED    COMPETITION    IN    SERVICE 

Further  railroad  consolidations  can  be  accomplished  without  depriving  the 
public  of  the  benefits  of  inter-railway  competition.  The  competition  in  rates  will 
be  subject  to  the  same  limitations  as  it  now  is.     Rates  have  long  been  regulated 


by  public  authoritv,  but  the  levels  of  rates  applying  by  rival  routes,  by  rival  ports, 
or  to  the  markets  reached  bv  goods  from  rival  centers  of  production,  are  influenced 
by  the  competitive  forces  that  still  have  a  large  place  in  the  economic  life  of  this 
country.     This  will  not  be  changed  by  reducing  the  number  of  railway  systems. 

The  same  will  be  true  as  regards  the  more  definite  and  more  easily  discernible 
competition  in  service.  That  will  continue.  Indeed  when  consolidations  have 
been  effected,  the  competition  between  railroads,  both  as  concerns  rate  levels 
applying  by  rival  routes  and  gateways,  and  as  regards  service,  may  be  more 
effective  than  at  present,  and  will  certainly  be  quite  as  beneficial  to  the  public. 
Inter-railway  competition  will  then  be  the  rivalry  of  systems  of  comperatively 
equal  strength.  The  forces  of  competition  will  play  their  noraml  role,  stimulating 
management  to  its  best  endeavor  to  give  good  service  at  reasonable  rates. 

MANAGEMENT   PHASES    OF    RAILROAD    CONSOLIDATION 

The  question  has  been  raised  at  times  whether  the  proposed  consolidation  of 
railroads  might  not  present  serious  administrative  difficulties.  It  has  been 
suggested,  for  example,  that  some  of  the  proposed  systems  would  be  too  large  for 
a  single  executive  staflF  to  operate  with  appropriate  attention  to  the  requirements 
of  localities,  and  that  'the  magnifying  of  existing  systems  might  militate  against 
cooperative  relations  between  the  managements  and  the  general  body  of  their 

employees. 

The  experience  in  American  industry  has  deminstrated  that  there  are  no  con- 
ditions inherent  in  large  organizations  which  make  it  impracticable  for  them  to 
attain  standards  of  efficiency  of  which  small  units  are  capable.  On  the  contrary, 
there  appear  to  be  a  number  of  advantages  which  are  held  by  the  large  units. 

Some  of  the  larger  existing  railway  systems  would  fairly  represent  the  type  of 
organization  which  would  result  from  the  contemplated  consolidations.  They 
have  found  it  feasible  to  give  good  service  to  widely  scattered  territory  of  diverse 
interests  and  have  established  methods  of  administration  by  which  they  effectively 
surmount  the  difficulties  of  large  scale  operation.  Their  experience  and  practice 
would  be  available  for  the  guidance  of  new  large  systems. 

The  great  expansion  of  certain  industrial  and  public  service  companies  and  the 
success  with  which  thev  have  solved  their  problem  of  management,  indicated 
that  it  would  be  instructive  to  make  a  brief  study  of  several  of  the  larger  organi- 
zations to  ascertain  what  fundamental  principles  of  management  are  observed 

bv  them. 

"  Organization  and  management  methods  in  these  companies  dififer  by  virtue  of 
their  distinct  problems,  but  in  general  it  may  be  said  that  they  have  found  the 
following  practices  fundamental  in  maintaining  a  flexible  and  eflicient  organiza- 

1.  There  is  a  decentralization  of  administrative  responsibility  in  respect  of 
(a)  routine  operations  and  (b)  the  application  of  general  programs  to  different 
localities.  This  is  accomplished  either  through  maintaining  separate  regional 
and  administrative  organizations  of  the  component  units  of  the  consolidated 
system,  or  by  State,  city,  district  or  other  territorial  administrative  organization. 

2.  There  is  in  each  case  a  highly  developed  central  executive  planning  and 
supervising  organization  which,  through  appropriate  means,  maintanss  close 
contact  with  the  operation  of  all  administrative  units.     The  central  organization 

"  consists  either  of  an  assemblage  of  operating  heads  of  individual  units  plus  a 
staff  of  technical  officials  who  have  general  supervision  over  the  methods  of 
administration  with  no  responsibility  for  the  detail  operations;  or  the  central 
organization  is  a  body  of  expert  advisors  and  counsellors  to  the  individual  operat- 
ing units. 

3.  In  each  of  the  companies  studied,  the  danger  of  lack  of  local  initiative  and 
responsiveness  to  local  needs  apprehended  with  respect  to  railroad  consolidation 
has  been  avoided  (1)  by  forcing  on  each  local  organization  complete  responsibility 
(a)  for  working  out  its  own  salvation,  (6)  for  maintaining  standards  of  practice 
established  by  the  supervising  executives,  and  by  the  process  of  constructive 
headquarters  assistance  to  local  o  rfficers  in  working  out  their  problems.  Instead 
of  maintaining  a  control  over  operations,  through  the  exercise  of  autocratic 
powers,  the  headquarters  organization  maintains  this  control  through  the  use  of 
facts  obtained  by  statistical  and  advisory  services  and  by  establishing  with  the 
cooperation  of  the  operating  units,  programs  of  activity  upon  which  all  are  agreed 
and  which  are  framed  in  contemplation  of  the  respective  needs  and  business 
opportunities  of  the  different  units. 
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For  example,  some  of  these  companies  have  complete  statistical  and  accounting 
knowledge  of  all  the  operations  of  their  subsidiary  companies  or  of  their  regional 
and  divisional  districts.  They  are  able  at  all  times  to  intervene  where  failures 
in  service  arise.  They  are  able  to  devise  and  direct  operating  programs  which 
give  appropriate  weight  to  sectional  requirements  and  are  always  informed  of 
the  success  with  which  local  organizations  are  fulfilling  the  expectations  of  such 
plans  and  programs.  In  each  instance  the  central  organization  undertakes  to 
represent  the  entire  corporation  in  its  public  relations,  and  as  a  corrollary  to  the 
general  public  relations  policy,  active  local  contracts,  are  maintained  by  all 
subsidiary  units. 

First,  uniform  policy;  second,  central  accounting  control;  third,  local  initiative, 
and  fourth,  the  measuring  of  the  results  of  operations  on  the  basis  of  fact,  are  the 
principles  which  the  successful  great  corporations  employ  in  order  to  maintain 
efficiency  and  initiative  in  their  organizations.  In  each  case  there  is,  in  addition, 
a  definite  and  enlightened  policy  established  in  respect  of  the  appointment  of 
experienced  officers  and  in  respect  of  employee  relations  and  this  policy  has  at  the 
same  time  an  important  beraring  on  the  relations  of  the  companies  to  the  public. 

A  brief  study  of  the  general  administrative  principles  of  these  companies 
confirms  the  belief  that  the  mere  enlargement  of  the  railroad  corporations  will 
not  produce  inefficiency  or  a  lack  of  flexible  service.  Facts  rightly  assenabled, 
rightly  interpreted,  and  rightly  used  are  the  means  of  maintaining  the  spirit  of 
enterprise  and  the  standards  of  service  throughout  an  entire  organization,  even 
if  its  scope  is  countrywide. 

In  view  of  the  foregoing,  effective  railroad  consolidation  viH  involve: 

1.  Distribution  and  decentralization  of  responsibility. 

2.  Centralization  of  planning  and  executive  supervision. 

3.  Provision  of  means  of  obtaining  facts  and  information  on  which  judgment 
can  be  based  both  by  supervising  central  offices  and  field  executives. 

4.  Establishment  of  financial  and  operating  policies  with  budgets  of  improve- 
ments, revenues,  expenses,  and  administrative  activity  as  a  means  of  giving 
balanced  attention  to  the  needs  of  different  localities  and  dififerent  units  of  the 
organization. 

5.  Development  of  systematic  attention  to  personnel,  or  employer  and  em- 
ployee relationships  and  of  participation  in  ownership  of  stocks  and  bonds  by 
officers  and  employees. 

6.  Provision  of  a  method  which  will  be  system  wide  of  discharging  the  respon- 
sibility of  the  corporation  in  respect  of  its  public  relations  and  cultivating  and 
developing  cooperative  contacts  with  local  organizations  and  communities. 

7.  Enforcing  an  ideal  of  standard  service  which  shall  motivate  the  entire 
organization,  keep  it  quick  and  responsive  to  pubUc  need,  prevent  officialism  and 
serve  as  a  means  of  inspiring  loyalty  and  esprit  de  corps  throughout  the  entire 
rank  and  file. 

Then  the  mere  size  of  the  system  will  take  care  of  itself. 

The  methods  of  organization  and  management  developed  by  the  existing 
greater  railroad  systems  and  by  leading  industrial  and  commercial  companies 
should  be  made  available  in  greater  detail  than  is  possible  in  this  report,  for 
consideration  and  use,  when  the  proposed  consolidation  of  railways  takes  place. 

FINANCIAL    PHASES    OF    RAILROAD    CONSOLIDATION 

The  purpose  and  method  of  the  proposed  consolidation  of  railroads  seem  to 
have  been  misunderstood  by  many  persons.  The  mistaken  supposition  is  fre- 
quently made  that  the  weak  roads  are  somehow  -to  be  saddled  upon,  or  are  to 
be  carried  by,  the  strong  roads,  that  the  weak  roads  are  to  be  treated  as  objects 
of  charity  and  are  to  be  assisted  by  the  more  fortunate  members  of  the  railroad 
family.  If  this  were  the  aim  sought  by  railroad  consolidations,  there  would  be 
little  hope  of  attai.ing  it.  Nor  would  the  aim  be  a  justifiable  one.  The  fact 
set  forth  in  this  report  requires  the  fullest  e^nphasis:  The  weak  and  the  strong 
roads  are  to  unite  upon  a  common  footing — that  of  their  actual  respective  values. 
There  must  be  no  coddling  of  the  weak  roads,  and  no  sapping  of  the  financial 
strength  of  the  strong  ones. 

Another  mistaken  idea  frequently  expressed  is  that  the  public  is  in  some 
manner  to  be  made  to  carry  the  financial  load  that  now  burdens  the  weak  roads. 
There  are  no  magical  means  of  making  a  financially  weak  road  strong  except  to 
bring  its  fixed  charges  and  other  obligations  into  a  sound  relationship  to  net 
income.  Financial  readjustment  and  recapitalization  upon  the  basis  of  earning 
capacity  is  one  of  the  essential  conditions  of  railroad  consolidation. 


VALUATION    AS    RELATED    TO    CONSOLIDATION 

The  act  of  1920,  in  the  section  quoted  earlier  in  this  report,  provides  that 
*'the  several  (consolidated)  systems  shall  be  so  arranged  (in  the  grouping  of  the 
roads)  that  the  cost  of  transportation  as  between  competitive  systems  and  as 
related  to  the  values  of  the  properties  through  which  the  service  is  rendered 
shall  be  the  same,  as  far  as  practicable."  The  statute  also  stipulates  that  'the 
bonds  at  par  of  the  corporation  which  is  to  become  the  owner  of  the  consolidated 
properties,  together  with  the  outstanding  capital  stock  at  par  of  such  corporation, 
shall  not  exceed  the  value  of  the  consolidated  properties  as  determined  by  the 
(Interstate  Commerce)  Commission." 

It  is  clear  that  the  commission  can  not  authorize  a  railroad  consolidation  nor 
pass  upon  the  securities  proposed  to  be  issued  by  the  company  that  becomes  the 
owner  of  the  consolidated  properties  without  consideration  of  the  values  of  the 
several  properties  that  are  to  be  consolidated.  This  does  not  compel  the  com- 
mission to  refuse  to  authorize  particular  mergers  until  the  values  of  the  properties 
have  been  determined  in  accordance  with  the  provisions  of  the  valuation  act  of 
1913.  The  completion  of  the  valuation  will,  however,  facilitate  railroad  con- 
solidations to  the  extent  of  making  it  easier  for  the  commission  to  decide  whether 
the  terms  and  conditions  of  any  particular  application  for  permission  to  con- 
solidate several  roads  are  in  harmony  with  the  law. 

FINANCIAL   PROBLEMS   IN    CONSOLIDATION 

The  facts  thus  far  presented  in  this  report  are,  it  is  believed,  sufficient  to  show 
that  railroad  consolidations,  are  desirable  and  would,  if  accomplished,  benefit  the 
public  without  burdening  the  strong  roads.  It  remains  to  consider  the  financial 
practicability  of  railroad  consolidations.  Will  the  financial  questions  involved 
prevent  the  carrying  out  of  the  grouping  of  the  railroads  in  the  United  States  into 
a  limited  number  of  systems?  . 

Consolidation  of  railroads  will  not  work  injustice  to  their  present  owners,  if 
two  conditions  are  fulfilled: 

(o)  If,  in  putting  the  roads  together,  proper  consideration  is  given  to  demon- 
strated earning  capacities  on  a  fair  basis  of  rates  and  to  property  values;  and 

(6)  If  the  roads  when  consolidated  shall  be  assured  of  a  fair  return  upon  their 
value  in  accordance  with  the  principles  of  rate  regulation  established  by  existing 

law. 

It  needs  no  argument  to  prove  that  a  railroad  property  with  capitalization  and 
fixed  charges  out  of  proportion  to  its  earnings  has  no  greater  value  to  offer  upon 
entering  a  consolidation  than  has  another  railroad  with  similar  net  earnings  and 
physical  value  but  with  a  conservative  capitalization  and  with  capital  charges 
that  are  readily  met  from  net  earnings.  However,  wide  differences  in  the  capi- 
talization of  two  railroads  does  not  prevent  their  being  consolidated  upon  the 
basis  of  their  actual  values. 

If  the  factors  of  net  earnings  and  physical  values  are  taken  to  determine  the 
values  of  consolidated  railroads,  and  due  consideration  is  also  given  to  such 
special  circumstances  as  may  obtain  in  exceptional  cases,  consolidations  can 
be  effected  in  such  a  manner  as  to  protect  the  equitable  interests  of  all  the  roads 
and  to  avoid  imposing  burdens  upon  any  of  them. 

VOLUNTARY  OR  COMPULSORY  CONSOLIDATION 

A  full  opportunity  should  be  given  the  carriers  to  consolidate  by  voluntary 
action  before  Congress  considers  making  railroad  consolidation  compulsory. 
Compulsory  consolidation  involves  so  many  constitutional  questions,  and  is  such 
an  intricate  and  involved  proposition,  that  it  should  not  be  resorted  to,  in  any 
event,  until  full  opportunity  for  voluntary  consolidation  has  been  given. 

A  large  measure  of  railroad  consolidation  has  in  the  past  been  achieved  by  the 
voluntary  action  of  the  carriers.  The  full  development  of  this  process  was,  how- 
ever, retarded  by  antitrust  laws  and  other  legal  obstacles  placed  in  the  way  of 
consolidations  by  the  State  and  Federal  Governments.  Until  the  advantages 
derivable  from  railroad  coordination  and  from  a  reduction  in  the  number  of  rail- 
road operating  units  were  discovered  during  the  stress  of  the  war  period,  the  pub- 
lic generally  was  opposed  to  railroad  consolidation.  It  was  apprehenisive  lest 
the  consolidations  might  establish  oppressive  monopolies.  The  effectiveness"  of 
Government  regulation  has  now  removed  this  apprehension  from  the  pubhc 
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mind;  and  the  laws  against  railroad  consolidations  have  been  supplanted  by  laws 
favoring  them,  but  they  have  not  yet  gone  far  enough.  With  the  removal  of  the 
legal  obstacles,  and  with  the  change  that  has  taken  place  in  public  sentiment, 
railroad  consolidation  may  be  expected  to  become  active  again,  provided  there  is 
such  fair  and  liberal  appUcation  of  the  statutory  principle  of  rate  regulation  as 
will  inspire  confidence  and  initiative  in  railway  administration,  and  provided 
the  general  plan  of  consolidation  is  in  harmony  with  the  line  of  natural  evolution 
in  the  grouping  of  railroads. 

Compulsory  consohdation,  if  required  by  law  at  the  present  time,  might  pos- 
sibly hinder,  rather  than  hasten,  the  working  out  of  consolidations.  A  compul- 
sory law  enacted  by  Congress  would  presumably  require  the  railroads  to  unite  in 
specified  groups  or  consohdations  within  a  fixed  time,  and  would  stipulate  that 
if  the  railroads  failed  so  to  group  themselves  by  voluntary  action,  they  would  be 
condemned,  acquired  by  the  Government  and  sold  to  the  corporations  selected 
for  the  ownership  and  operation  of  the  limited  number  of  permanent  railroad 
systems  that  the  Government  might  think  wise  to  establish  and  perpetuate. 
If  such  a  law  were  enacted,  many  railroad  companies  might  wait  to  be  condemned 
and  taken  over  by  the  Government,  trusting  thereby  to  receive  for  their  properties 
a  higher  price  than  they  could  obtain  by  private  sale,  or  by  voluntarv  consolida- 
tion. Such  compulsory  consolidation  would  place  a  financial  burden  on  the 
Government  of  such  magnitude,  that  in  view  of  present  war  burdens  and  high 
taxation  to  meet  them,  years  might  elapse  before  the  process  could  be  completed. 
It  also  opens  up  questions  of  poHtical  expediency  as  to  State  taxation,  efl^ciencv, 
and  other  results  that  the  country  should  not  be  required  to  face  at  present.  It 
opens  up  such  question  of  fair  dealing  and  prices  to  be  paid  to  the  owners,  who 
constitute  a  wide  circle  of  citizens  and  institutions,  that  no  final  settlement  of 
the  transportation  problem  would  be  possible  for  years. 

FEDERAL  INCORPORATION  OF  RAILROADS 

If  railroad  consolidation  is  worked  out  as  anticipated,  the  railroads  in  the 
United  States  will,  wholly  or  for  the  most  part,  by  owned  and  operated  by  cor- 
porations as  large  as,  or  larger  than,  those  that  control  the  largest  existing  svstems. 
Historical  reasons  account  for  the  fact  that  the  present  great  interstate  railroad 
systems  in  the  United  States  are  owned  by  corporations  chartered  by  the  States. 
It  is,  however,  logical  that  these  great  interstate  corporations,  and  particularly 
the  equally  large  or  the  larger  corporations  that  may  come  into  existence  in  the 
process  of  effecting  the  consohdation  of  railroads,  should  be  created  by,  and  should 
hold  corporate  allegiance  to,  the  Federal  Government  instead  of  the  States. 
Public  regulation  would  be  simiplified  and  the  public  would  benefit  thereby. 

It  is  recognized  that  there  is  much  opposition  to  the  Federal  incorporation  of 
railroads.  The  States  do  not  wish  to  be  deprived  of  the  power  to  create  railroad 
companies  and  regulate  their  corporate  affairs.  They  also  wish  to  safeguard  their 
powers  of  taxation.  The  change  of  the  railroad  companies  from  State  to  Federal 
corporations  would  very  considerably  lessen  the  present  prerogatives  of  the  States 
and  it  is  but  natural  that  the  States  should  not  favor  the  change. 

To  insist  upon  the  Federal  incorporation  of  the  companies  that  are  to  own  and 
operate  the  consohdated  railroad  systems  of  the  future  would  delay  the  contem- 
plated grouping  of  railroads.  The  enactment  of  a  law  requiring  this  would  be 
opposed  by  some  elements  of  the  public,  and  might  be  opposed  by  some  carriers. 
Furthermore,  if  such  a  law  were  enacted,  some  important  existing  railroad  com- 
panies might  decide  against  consolidating  with  other  companies  for  the  reason 
that  by  so  doing  they  might  lose  valuable  rights  enjoyed  under  their  State  charters. 
A  law  making  possible  the  voluntary  Federal  incorporation  of  railroads  would 
meet  with  much  less  opposition  than  a  compulsory  law  would  encounter. 

It  is,  therefore,  suggested  that  Congress  enact  a  permissive  federal  incorpora- 
tion law  by  which  it  would  be  possible  for  an  existing  railroad  company,  or  one 
that  may  come  into  existence  in  the  future,  to  secure  its  letters  patent  from  the 
United  States  Government.  Railroad  companies  engaged  in  interstate  com- 
merce should  at  least  have  the  option  of  becoming  Federal  corporations.  A 
uniform  Federal  charter  would  be  of  advantage  in  placing  all  of  the  consolidated 
companies  upon  an  equaUty  as  to  corporate  powers  and  corporate  responsibility. 
Nevertheless,  railroad  consohdation  should  not  wait  upon  the  enactment  of 
Federal  incorporation  legislation,  either  compulsory  or  permissive. 


FUTURE    SUPPLEMENTARY    LEGISLATION 

The  transportation  act  of  1920  is  a  constructive  piece  of  legislation  intended 
to  furnish  the  public  with  adequate  transportation.  Consolidation  as  a  general 
principle  will  be  most  helpful  in  developing  railroad  systems  comparatively 
equal  in  strength  and  in  abihty  to  render  service  to  the  public.  Nevertheless, 
it  must  be  kept  in  mind  that  while  consolidations  will  be  most  helpful,  they  can 
not  produce  an  adequate  railsystem  unless  the  general  adjustment  of  rates  is  on 
such  a  level  as  to  yield  net  income  sufficient  to  pay  a  fair  return  on  the 
value  of  property  devoted  to  the  public  service,  and  also  sufficient  to  estab- 
lish the  credit  by  which  the  railroads  can  obtain  new  capital  for  necessary  im- 
provements and  extensions  of  the  present  transportation  plant. 

No  changes  in  the  consolidation  provisions  of  the  Transportation  Act  have 
been  suggested  in  this  report,  but  it  is  possible  that  experience  in  working  out 
consolidations  will  indicate  the  need  of  supplementary  legislation.  It  may,  for 
example,  be  found  desirable  to  permit  joint  ownership  of  certain  lines  or  termi- 
nals by  two  or  more  of  the  consolidated  systems.  Furthermoie,  instead  of  re- 
quiring, in  each  instance,  the  creation  of  a  new  consolidated  corporation,  and 
exchange  or  reissue  of  the  securities  of  the  existing  corporations,  it  may  be  wiser 
to  permit  any  of  the  large  existing  systems  to  purchase  the  physical  propeities 
of  any  railroad  company  if  approved  by  the  Interstate  Commerce  Commission, 
or  to  exchange  their  own  securities  for  those  of  the  roads  to  be  acquired  and  thereby 
have  the  smaller  railroad  companies  absorbed  by  and  merged  into  the  existing 
svstems. 

'  It  will  doubtless  also  be  necessary  to  provide  some  method  of  dealing  fairly 
with  minority  stockholders  so  that  plans  approved  by  the  Commission  and 
assented  to  by  a  majority  of  the  owners  can  not  be  blocked  by  a  minority  interest. 
Again  on  account  of  the  heavy  taxes  which  would  ordinarily  be  levied  on  such 
mergers,  special  provisions  of  law  may  be  necessary  to  relieve  consolidations  of 
this  burden. 

Furthermore,  in  cases  where  new  systems  are  to  be  created,  appropnate 
agencies  will  be  needed  to  supervise  and  promote  the  actual  accomphshment  of 
the  consolidations.  Presumably  the  Commission  will  require  within  its  own 
organization  a  special  bureau  to  supervise  the  work;  and  it  would  seem  desirable 
that  an  organization  committee  be  created  for  each  of  the  proposed  consolidated 
systems  to  assist  in  bringing  about  agreement  upon  the  values  of  the  several 
parts  of  the  system  to  be  formed,  the  ratios  of  the  securities  to  be  exchanged 
and  the  many  other  details  involved  in  bringing  the  several  companies  into  one 
organization.  Such  additional  authorization  and  such  agencies  as  are  required 
for  these  purposes  should  be  provided  for  by  appropriate  legislation. 

Such  liberalized  policy  dealing  with  railroads  as  has  been  outlined  in  this  report 
is  dictated  from  a  sense"  of  their  great  public  value,  as  instruments  for  preserving 
National  prosperity,  and  as  an  assurance  to  the  public  from  whom  large  amounts 
of  new  capital  wiU  be  required  for  railroad  enterprises,  that  their  present  and 
future  railroad  investments  are  sustained  by  equitable  laws  and  enUghtened 
Governmental  policy. 

REFERENDUM    NO.   43   ON   THE   REPORT  OF  THE  SPECIAL  COM- 
MITTEE ON  TRANSPORTATION 

Washington,  D.  C,  March  22,  192J^. 

By-Laws 

article  xiii.  submission  of  questions 

Section  1.  All  subjects  considered  or  acted  upon  by  this  chamber  shall  be 
national  in  character,  timely,  in  importance,  and  general  in  application  to  busi- 
ness and  industry. 

Sec.  2.  All  propositions,  resolutions,  or  questions,  except  those  which  involve 
points  of  order  or  matters  of  personal  privilege,  shall  be  submitted  for  action  in 
writing  only  by  the  organization  members,  or  by  the  national  council,  or  by  the 
board  of  directors:  Provided,  That  by  consent  of  two-thirds  of  the  delegates 
present  at  a  meeting  a  subject  not  so  presented  may  be  considered. 

Sec.  3.  When  an  organization  member  desires  to  present  a  subject  for  the 
consideration  of  this  chamber  it  shall  commit  its  proposals  to  writing  in  the  form 
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of  a  resolution  duly  adopted  by  said  organization  or  its  governing  body  and  for- 
ward it  to  the  secretary. 

It  shall  be  the  duty  of  the  secretary  to  bring  this  subject  before  the  board  of 
directors  by  mail,  or  at  its  first  meeting,  whereupon  the  directors  shall  decide 
whether  or  not  the  subject  is  of  national  character,  timely  in  importance,  and 
general  in  application  to  business  and  industry.  If  the  board  of  directors  decides 
that  a  subject  submitted  by  an  organization  member  is  not  of  national  character, 
timely  in  importance,  and  general  in  application  to  business  and  industry,  and 
should  not  therefore  be  submitted  to  the  membership  for  consideration,  the  pro- 
posing member  may  appeal  from  the  decision  of  the  board  to  the  national  council 
at  any  meeting  of  that  body  or  by  mail  through  the  office  of  the  secretary.  If  the 
national  council  decides  by  a  majority  vote  that  the  subject  should  be  referred 
to  the  membership  it  shall  be  incumbent  on  the  board  of  directors  to  order  its 
submission.  • 

Sec.  4.  If  the  eligibility  of  the  subject  has  been  determined  the  board  of  di- 
rectors shall  decide  whether  the  subject  shall  be  submittjed  for  consideration  by 
the  chamber  in  annual  or  special  meeting  or  by  referendum. 

Sec.  5.  Referendvm. — A  subject  to  be  submitted  to  referendum  shall  as  soon 
as  practicable  be  referred  to  a  committee  for  report.  If  the  report  when  received 
is  in  proper  and  adequate  form  for  submission  to  the  membership,  the  board  of 
directors  shall  order  it  to  be  incorporated  in  a  referendum  pamphlet  without 
committing  itself  in  favor  or  against  any  of  its  recommendations,  but  if  not  in 
proper  and  adequate  form  it  shall  refer  it  back  to  the  committee  or  appoint  a 
new  committee  to  report  on  the  subject. 

Sec.  6.  The  referendum  pamphlet  shall  contain,  in  addition  to  the  report  itself, 
a  brief  of  the  major  arguments  against  the  recommendations  of  the  committee 
and  such  other  matter  as  the  board  may  deem  advisable.  If  the  subject  has 
been  submitted  by  a  member  organization,  said  organization  shall  have  the 
privilege  of  incorporating  in  the  pamphlet  a  brief  of  such  length  as  the  board  may 
determine.  The  pamphlet  shall  also  contain  a  ballot  upon  which  the  member 
organizations  may  register  their  votes  respecting  the  questions  submitted. 

Sec.  7.  The  pamphlet  in  the  form  in  which  it  is  approved  by  the  board  shall 
be  transmitted  to  each  member  of  the  chamber  in  good  standing  and  simul- 
taneously the  secretary  shall  mail  a  copy  to  the  national  councilor  representing 
each  organization  member. 

Sec.  8.  The  pamphlet  shall  be  accompanied  by  a  notice  from  the  secretary 
that  each  organization  member  is  expected  to  register  its  vote  on  the  ballot  in 
writing  and  mail  said  ballot  to  reach  the  national  headquarters  within  45  days 
from  the  date  of  issuance  of  the  pamphlet.  Each  organization  may  cast  one 
such  vote  for  each  delegate  to  which  it  is  entitled  in  the  annual  meeting.  [An 
organization  having  25  members  or  less  is  entitled  to  1  delegate,  and  for  each  200 
additional  members  in  excess  of  25,  1  additional  delegate,  but  no  organization 
is  entitled  to  more  than  10  delegates.]  No  vote  shall  be  valid  unless  received  by 
the  secretary  within  45  days  of  the  date  of  the  mailing  of  the  pamphlet.  In  con- 
nection with  its  vote  each  organization  member  may  file  such  explanation,  com- 
ment, or  opinion  as  it  may  desire. 

In  forwarding  the  pamphlet  it  shall  be  the  duty  of  the  secretary  to  advise  each 
organization  member  of  the  date  on  which  the  right  to  register  votes  expires. 

Sec.  9.  If  before  the  expiration  of  46  days  from  the  date  the  pamphlet  was 
sent  out  votes  representing  more  than  two-thirds  of  the  voting  strength  of  the 
organization  membership  are  registered  in  favor  of  the  propositions  submitted 
or  any  of  them,  the  secretary  shall  immediately  certify  that  lact  to  the  board  of 
directors.  Thereupon,  the  propositions  so  approved  shall  be  recorded  as  having 
been  adopted  by  the  chamber  and  it  shall  be  the  duty  of  the  board  of  directors  to 
take  such  steps  as  may  be  necessary  to  make  effective  the  action  taken. 
'  If  at  the  expiration  of  45  days  one-third  of  the  voting  strength  of  the  chamber 
has  been  recorded  and  two-thirds  of  the  vote  thus  cast  representing  at  least  20 
States  is  in  favor  of  the  propositions  submitted  or  any  of  them,  the  secretary 
shall  so  certify  to  the  board  of  directors.  Thereupon  the  proposition  so  approved 
shall  be  recorded  as  having  been  adopted  by  the  chamber  and  it  shall  be  the  duty 
of  the  board  to  make  effective  the  action  taken. 

Sec.  10.  On  a  question  submitted  to  referendum  no  organization  member 
found  to  have  voted  with  the  minority  shall  be  deemed  to  impair  its  standing  in 
this  chamber  by  adhering  to  its  position  or  by  continuing  its  efforts  in  support 
thereof. 

Sec.  11.  Upon  approval  by  the  council  or  board  of  directors  a  member  may 
be  permitted  by  petition  to  place  upon  the  program  for  consideration  at  the  annual 
meeting  a  question  which  has  not  been  submitted  in  advance  by  mail  as  herein- 
before provided  for,  but  such  a  question  shall  not  be  considered  if  one-third  of  the 


delegates  present  object  thereto,  and  its  submission  by  mail  as  hereinbefore 
provided  for  shall  be  ordered  on  the  recording  of  a  two-thirds  vote  in  favor  of 
that  method  of  procedure.  .         ,.     i.- 

Sec.  12.  Action  at  meeting,  (a)  On  all  questions  before  a  meetmg  of  this 
chamber  on  which  a  vote  is  taken  viva  voce,  or  by  division,  each  duly  accredited 
delegate  from  an  organization  member  shall  be  entitled  to  one  vote  in  person, 
A  yea-and-nay  vote  may  be  ordered  on  any  question  upon  demand  of  one-fourth 
of  the  delegates  present  officially  representing  such  organization  members  and 
on  such  ballot  onlv  the  votes  of  said  members  shall  be  counted.  On  all  yea- 
and-nay  votes  each  organization  member  shall  be  entitled  to  as  many  votes  a» 
there  are  delegates  present  representing  said  member,  subject  to  the  provisions 
of  Article  VI,  section  3.  All  yea-and-nay  votes  shall  be  fully  recorded  and 
published  in  the  proceedings.  An  aflfirmative  vote  of  two-thirds  shall  be  neces- 
sary to  carry  the  approval  of  the  Chamber  of  Commerce  of  the  United  States 
of  America  upon  anv  proposition  or  resolution  which  may  appear  upon  the 
oflficial  program  or  be  added  thereto  as  provided  for  by  these  by-laws:  Provided, 
That  such  a  vote  shall  be  void  and  of  no  effect  unless  the  attendance  registered 
at  the  meeting  shall  represent  one-third  of  the  voting  strength  of  the  chamber 
from  at  least  20  States. 

(h)  The  list  of  questions  to  be  considered  at  each  annual  meetmg  shall  be 
mailed  to  each  member  at  least  30  days  in  advance  of  such  meeting. 

(c)  No  question  shall  be  received  from  an  organization  member  for  submis- 
sion to  the  chamber  at  the  annual  meeting  within  40  days  of  the  date  of  said 
annual  meeting,  except  in  case  of  emergency  and  unless  by  a  two-thirds  vote 
of  the  board  of  directors. 


BALLOT 
(To  bo  detached) 


No. 


Chamber  of  Commerce  of  the  United  States  of  America, 

Washington,  D.  C,  March  22,  1924. 
To  the  Secretary: 

Your  organization,  as  a  member  of  the  Chamber  of  Commerce  of  the  United 
States  of  America,  is  requested  to  register  its  vote  upon  the  questions  submitted 
herewith  on  this  ballot,  which  is  to  be  detached  and  sent  by  registered  mail  at 
the  earliest  date  practicable  to  the  Secretary  at  the  National  Headquarters, 
Mills  Building,  Washington,  D.  C. 

This  referendum  is  taken  for  the  instruction  and  guidance  of  the  board  of 
directors  in  its  action  upon  the  questions  presented. 
Bv  order  of  the  Board  of  Directors. 

Elliot  H.  Goodwin, 
Resident  Vice  President. 

This  ballot  will  be  counted  only  if  received  at  national  headquarters.  Mills 
Building,  Washington,  D.  C,  on  or  before  May  6,  1924.  (See  by-laws,  Article 
XIII,  on  inside  of  cover.) 

_._ ,  1924^ 

To  THE  Secretary  of  Commerce  of  the  United  States  of  America, 

Mills  Building,  Washington,  D.  C. 

Sir:  The r-TT 

(Name  of  organization) 

is  a  member  in  good  standing  in  the  Chamber  of  Commerce  of  the  United  States 

of  America,  and  having  a  total  membership  of is  entitled  to 

votes.     It  desires  these  votes  to  be  recorded  as  noted  below: 

1.  The  committee  recommends  that  the  national  transportation  policy  should 
aim  at  development  and  maintenance  of  an  adequate  system  of  rail,  water,  and 
highway  transportation  with  full  cooperative  service  of  all  agencies  that  will 
contribute  to  economy  and  efficiency.     (See  pp.  4  and  5.) 


IN  FAVOR 


OPPOSED 


Mi 
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2.  The  committee  recommends  that  the  important  principles  of  the  transpor- 
tation act  of  1920  should  be  continued  without  change  until  there  has  been  further 
experience.     (See  pp.  8  and  9.) 


IN  FAVOR 


OPPOSED 


3.  The  committee  recommends  that  the  principle  of  recapture  of  a  fair  pro- 
portion of  excess  railroad  earnings  should  be  maintained  in  the  public  interest  as 
essential  to  the  rule  of  rate  making.     (See  pp.  12  and  13.) 


IN  FAVOR 


OPPOSED 


4.  The  committee  recommends  supplementary  legislation  in  harmony  with  the 
general  principles  of  the  transportation  act  to  facilitate  consolidations  bv  volun- 
tary action  subject  to  the  approval  of  the  Interstate  State  Commerce  Commis- 
sion.    (See  pp.  14  and  15.)* 


IN  FAVOR 


OPPOSED 


5.  The  committee  recommends  that  the  policy  of  connecting  and  coordinating 
terminal  facilities,  with  provisions  for  joint  use  prescribed  by  the  Interstate 
Commerce  Commission,  be  applied  as  rapidly  as  practicable.  (See  pp.  20  and 
21.) 


IN  FAVOR 


OPPOSED 


6.  The  committee  recommends  that,  in  place  of  any  attempt  to  deal  with 
rates  and  other  problems  of  regulation  of  common  carriers  through  legislation — 
necessarily  inelastic — such  problems  be  handled  by  properly  constituted  Federal 
and  State  administrative  agencies.     (See  pp.  22  and  23.) 


IN  FAVOR 


OPPOSED 


7.  The  committee  recommends  that  instead  of  any  attempt  at  general  reduction 
at  the  present  time  the  existing  administrative  agencies,  under  their  established 
methods  and  with  all  possible  dispatch  consistent  with  proper  study  and  investi- 
gation, proceed  with  readjustment  of  relative  freight  rates.     (See  pp.  24  and  25.) 


IN  FAVOR 


OPPOSED 
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8.  The  committee  recommends  that  Congress  should  direct  the  Army  engineers 
to  make  a  comprehensive  survey  and  present  a  definite  plan  and  schedule  of 
priorities  for  waterway  development.     (See  pp.  28  and  29.) 


IN  FAVOR 


OPPOSED 


9.  The  committee  recommends  that,  to  determine  more  fully  the  possibilities 
of  inland  waterway  transport  under  private  operation  and  thus  enable  the 
Government  the  sooner  to  dispose  of  the  lines,  the  Secretary  of  War  be  given 
authority  and  funds  to  continue  operation  of  the  barge  lines  on  the  Mississippi 
and  Warrior  Rivers  in  accordance  with  good  commercial  practice.  (See  pp.  30 
and  31.) 


IN  FAVOR 


OPPOSED 


10.  The  committee  recommends  that  waterways  service,  including  through 
rail-and-water  routes  and  rates  with  suitable  divisions  of  rates  between  the  two 
types  of  carrier,  be  facilitated  by  public  and  private  agencies  wherever  economi- 
cally warranted  and  in  the  public  interest.     (See  pp.  32  and  33.) 


IN   FAVOR 


OPPOSED 


11.  The  committee  recommends  that  optional  store-door  collection  and  delivery 
with  reasonable  and  separately  itemized  trucking  charges  in  the  published  tariflFs 
be  established  as  rapidly  as  practicable  by  agreement  between  carriers  and 
shippers,  beginning  at  the  centers  of  greatest  congestion.     (See  pp.  38  and  39.) 


IN  FAVOR 


OPPOSED 


12.  The  committee  recommends  that  wherever  experience  indicates  that  it 
will  be  in  the  public  interest,  regulatory  bodies  should  facilitate  the  utilization 
of  motor  transport  to  replace  uneconomical  forms  of  rail  service,  to  relieve  yard 
and  terminal  congestion,  and  to  extend  existing  steam  and  electric  railway 
services.     (See  pp.  40  and  41.) 


IN  FAVOR 


OPPOSED 


13.  The  committee  recommends  that  the  rates  and  services  of  motor  common 
carriers,  both  freight  and  passenger,  should  be  subject  to  regulation  by  the  State 
and  Federal  commissions  which  have  jurisdiction  over  the  operation  of  other 
common  carriers  having  particularly  in  view  insuring  to  the  public  adequate, 
economical,  and  continuous  service.     (See  pp.  42  and  43.) 


IN   FAVOR 


OPPOSED 
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14.  The  committee  recommends  that  in  addition  to  bearing  an  equitable  share 
of  the  general  taxburden,  the  road  users  should  pay  the  entire  cost  of  maintenance, 
of  highways  through  special  taxes  levied  against  them,  such  special  taxes  being 
applied  exclusively  to  that  purpose.     (See  pp.  44  and  45.) 


IN   FAVOR 


OPPOSED 


Attest: 


Signature  of  president  or  secretary 


INSTRUCTIONS    TO    MEMBERS 

The  board  of  directors  of  the  Chamber  of  Commerce  of  the  United  States  has 
adopted  the  following  instructions  for  members,  and  directed  they  be  printed 
in  connection  with  the  ballot. 

1.  Each  organization  member  in  good  standing  may  cast  one  vote  for  each 
delegate  to  which  it  is  entitled  in  the  annual  meeting. 

2.  The  ballot  shall  be  marked  by  entering  a  cross  or  the  number  of  votes  to 
which  the  organization  member  is  entitled  in  the  square  at  the  left  of  the  words 
"In  favor"  if  the  recommendation  is  favored,  or  at  the  left  of  the  word  "Opposed" 
if  the  recommendation  is  opposed. 

3.  If  the  organization  member  desires  to  have  its  vote  recorded  as  divided  it 
may  do  so  by  entering  the  vote  to  which  it  is  entitled  in  the  squares  to  the  left 
of  the  words  "In  favor"  and  "Opposed"  in  such  proportion  as  it  sees  fit.  The 
total  vote  in  the  two  squares  must  not  exceed  the  total  number  of  votes  to  which 
the  organization  member  is  entitled. 

4.  Fractional  votes  less  than  one-half  shall  not  be  entered.  If  so  entered  they 
shall  on  the  canvass  be  carried  to  the  nearest  whole  number. 

5.  The  ballots  which  are  so  marked  as  to  be  clearly  intelligible  shall  be  counted. 
Where  the  sum  of  the  numbers  entered  in  the  squares  exceeds  the  total  number 
of  votes  to  which  an  organization  member  is  entitled,  canvassers  shall  in  no  case 
attempt  to  divide  the  votes  but  shall  enter  them  as  "In  favor"  or  "Opposed"  in 
accordance  with  the  majority  vote  shown  on  the  ballot. 

EXPLANATION 

The  board  of  directors  in  authorizing  submission  of  a  report  to  referendum 
neither  approves  the  report  nor  dissents  from  it.  In  order  to  inform  the  members 
as  fully  as  practicable  on  the  subject  submitted  to  referendum  a  carefully  selected 
committee  is  appointed  to  analyze  each  question  and  report  its  conclusions.  The 
purpose  of  the  referendum  is  to  ascertain  the  opinion  of  the  commercial  organi- 
zations of  the  country,  not  to  secure  the  approval  of  the  recommendations  voiced 
in  the  report.  Only  the  vote  of  the  member  organizations  can  commit  the  Cham- 
ber of  Commerce  of  the  United  States  for  or  against  any  of  the  recommendations 
submitted  by  the  committee  and  until  such  vote  is  taken  the  report  rests  solely 
upon  the  authority  of  those  who  have  signed  it. 

STATEMENT    OP    QUESTION 

The  Chamber  of  Commerce  of  the  United  States  has  given  continuous  attention 
to  the  problems  of  transportation,  thus  giving  evidence  of  the  great  importance 
it  and  the  organizations  in  its  membership  attach  to  the  transportation  services 
at  the  disposal  of  the  country.  So  far  as  railroads  are  concerned,  the  earlier  at- 
tention of  the  chamber  culminated  in  a  conference  of  different  interests  and  in  a 
subsequent  referendum  which  dealt  with  remedial  railroad  legislation  and  was 
completed  in  the  summer  of  1919.  This  referendum  established  the  policies  of 
the  national  chamber  with  respect  to  questions  which  are  of  the  utmost  import- 
ance and  with  which  the  subsequent  enactment  of  Congress,  in  the  transportation 
act  of  1920,  dealt  extensively. 

Since  the  referendum  of  1919,  questions  of  railroad  transportation,  questions 
respecting  the  development  and  use  of  waterways,  and  questions  respecting  im- 


orovement  and  utilization  of  highways  have  had  a  prominent  place  in  the  dis- 
Sons  and  declarations  of  the  chamber's  annual  meetings  As  a  result  of  this 
continued  consideration  of  the  whole  transportation  situation,  the  board  of 
d?rectorrtoward  the  end  of  1922  authorized  the  president  of  the  chamber  to 
invite  leade^in  the  transportation  field  to  a  conference.  When  the  president 
of  the  chamber  acted  upon  this  authority,  the  studies  of  the  conference  were 
aDDortioned  among  five  c^ommittees.  The  subjects  before  these  conimittees  were: 
STernmental^^^^^^^^^  to  railroad  transportation;  railroad  consolidation;  read- 
kistment  of  realtive  freight-rate  schedules;  relation  of  highways  and  motor  trans- 
port^rother^ansportatio^  agencies;  development  of  waterways  and  coordination 

""^  The'iepoT^^nZrc^^^  were  placed  in  print,  distributed  to  the  organi- 
zations iS  the  membership  of  the  chamber,  and  placed  before  the  conference 
wh  ch  the  board^?  directors  had  contemplated  in  its  original  authority,  and  which 
was  in  session  at  Washington  in  January,  1924.  The  conclusions  to  which  th^ 
SerenS  c^me.  after  considering  all  committee  reports,  have  been  distributed 
to  the  organizations  in  the  chamber's  membership.  „  .^«„;oi 

These  conclusions  were  also  placed  by  the  board  of  directors  before  a  special 
commttteeSn  transportation,  w^th  a  request  that  the  committee  should  submit 
toTeSrd  of  directors  its' report  with  respect  to  the  conference  of  January, 
1924  The  members  of  the  committee  were:  Harry  A  Wheeler  chairman 
ChicaKO-  John  W.  Blodgett,  Grand  Rapids;  Joseph  G.  Bradley,  Dundon  W  Va., 
hS?  W  Bramley,  Rochester,  N.  Y.;  N.  N.  Dalton,  Kansas  City;  Winthrop 
M  Daniels  New  Haven,  Conn.;  William  J.  Dean,  St.  Paul,  Minn  ;  F.  C.  Dillard, 
Shermrn  Tex  Paul  J.  Kruesi  Chattanooga,  Tenn.;  George  W.  Niednnghaus, 
St.  S;  Charles  L.  Sanger,  Dallas;  Henry  D.  Sharpe,  Providence;  Harvey  D. 
Trunkey,  Spokane;  James  J.  Wait,  Chicago.  ,^^^^f  ,•« 

The  committee  on  transportation  has  now  presented  its  report.  This  report  is 
immediately  submitted  by  the  board  of  directors  to  the  organization  members 
of  the  chamber,  for  a  referendum  vote. 

Accordingly,  there  are  printed  in  this  pamphlet: 

1.  The  committee's  report. 

2.  Arguments  in  the  negative. 

PERSONNEL  OF  COMMITTEE 

Wheeler,  Harry  A.,  chairman:  Banker,  of  Chicago;  president.  Union  Trust  Co.; 
formerly  president  of  Chicago  Association  of  Commerce;  formerly  president  of 
Chamber  ^Commerce  of  the  United  States;  chairman  of  the  National  Trans- 
portation Conference  of  1919;  member  of  the  national  chamber's  railroad  com- 
mittee  1916  to  1923:  member  of  national  chamber  s  senior  council. 

Blodgett  John  wT  Lumber  manufacturer,  of  Grand  lUpids;  president, 
Nationll  Lumber  Manufacturers'  Association;  formerly  chairnaan  good  roads 
committee.  Grand  Rapids  Association  of  Commerce;  director.  Federal  Reserve 

^^Bmd?ey''Xseph  G.:»  Coal  operator,  of  Dundon,  W.  Va.;  president  Elk  River 
CoT&  Lumber  Co. Tdirector  and  former  president  of  National  Coal  Assocmtion. 
Bmmley  Xrbert  W.:  Merchant,  of  Rochester,  N.  Y.;  vice  president,  Sibley, 
L^Say  &  Curr  Co.;  vice  president  and  formerly  chairman,  transportation  com- 
mittee* Rochester  Chamber  of  Commerce.  . ,     ^    v.    j.  r» 

Dalton  NN-  Manufacturer,  of  Kansas  City;  vice  president,  Peet  Bros. 
Manufacturing  Co.;  formerly  president,  Kansas  City  Chamber  o    Commerce 

Daniels    wfnthro^  of  transportation,  Yale  University    New 

HaveScinn.  formerly  member.  Board  of  Public  Utility  Commissioners  of  New 
Jerser  formerly  chairman.  Interstate  Commerce  Commission;  member.  National 

^  D±^miSm '^^^^^^^  St.  Paul;  president,  Nicols,  Dean  &  Gregg; 

'""l^rr^  ?l^?rrsSir'ml^^^^^^^  president,   Texas  Bar 

Assoc  ationffonnerly  vice 'president  and  general  counsel  Chicago,  Rock  Island 
&  Pacmc  RkUway  Co.;  member,  railroad  committee  of  national  chamber,  1917  to 

^^Kruesi,  Paul  J.:  Manufacturer,  of  Chattanooga;  president.  Southern  Ferro- 
Alloys  Ci.;  president,  American  Lava  Corporation;  former  director.  Chamber  of 
Commerce  of  the  United  States.  ^ 


1  Unable  to  attend  the  meeting  at  which  the  committee's  report  was  prepared. 
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Niedringhaus,  George  W.:  Manufacturer,  of  St.  Louis;  president,  National 
Enameling  &  Stamping  Co.;  director,  Chamber  of  Commerce  of  the  United 
States;  member  of  fabricated  production  department  committee  of  the  national 
chamber. 

Sanger,  Charles  L.:  Merchant,  of  Dallas,  Tex.;  vice  president,  Sanger  Bros. 

Sharpe,  Henry  D.:  Manufacturer,  of  Providence,  R.  L;  president  and  treas- 
urer. Brown  &  Sharpe  Manufacturing  Co.;  member  of  national  chamber's  com- 
mittee on  education,  1922. 

Trunkey,  Harvey  D.:  Merchant,  of  Spokane,  Wash;  vice  president,  McClin- 
tock-Trunkey  Co.;  director,  Intermediate  Rate  Association. 

Wait,  James  J.,  of  Chicago:  Traffic  manager,  Hibbard,  Spencer,  Bartlett  A  Co.; 
chairman,  freight  traffic  committee,  Chicago  Association  of  Commerce. 

Report  op  Special  Committee  on  Transportation 

To  the  Board  of  Directors  of  the  Chamber  of  Commerce  of  the  United  States: 

The  committee  has  given  careful  consideration  to  the  report  of  the  transporta- 
tion conference,  and  other  materials  before  it,  and  submits  the  following  report 
and  recommendations: 


I 

■I 


1,    NATIONAL   TRANSPORTATION     POLICY 

Transportation  needs. — The  transportation  shortage  in  the  year  1922  empha- 
sized in  the  minds  of  all  classes  of  the  American  people  the  need  for  the  adequate 
development  and  practical  coordination  of  the  national  transportation  system — 
rail,  water,  and  highway — to  keep  pace  with  the  ever  expanding  commerce  of 
the  Nation. 

Although  the  railroad  tonnage  moved  in  the  fall  of  1922  surpassed  any  previous 
record,  nevertheless  serious  losses  fell  upon  some  sections  of  industry,  particularly 
agriculture,  because  of  inadequate  access  to  markets,  and  such  losses  to  the  public 
in  time  of  transportation  shortage  probably  exceeded  what  the  necessary  addi- 
tional facilities  would  cost. 

Railroads— Records  of  past  growth  of  railroad  traffic,  as  well  as  the  increas- 
ing population  and  increasing  per  capita  use  of  transportation  in  the 
indicate  a  probable  increase  of  at  least  33]^  per  cent  in  freight  traffic  and  25  per 
cent  in  passenger  traffic  on  the  railroads  in  the  next  10  years.  The  report  of 
the  transportation  conference  presents  an  estimate,  prepared  by  competent 
authorities,  that  the  improvements  and  additional  facilities  required  during  the 
next  10  years  to  handle  the  expected  increase  in  traffic  will  cost  at  least  $7,870,- 
000,000,  besides  the  amounts  that  will  be  spent  for  the  improvement  of  the  exist- 
ing service  to  render  it  safer  and  better.  To  provide  for  the  necessary  improve- 
ment and  expansion  of  the  railroad  system  of  the  United  States  constitutes  the 
chief  problem  to  be  met  in  considering  the  national  policy  with  regard  to  railroad 
transportation. 

Waterways. — Treatment  of  our  waterways  and  their  coordination  with  other 
carriers  also  constitutes  an  important  part  of  the  national  transportation  policy. 
Unquestionably  water  transport  under  certain  conditions  is  cheaper  and  better 
than  rail  transport.  However,  water  transport  has  its  limitations.  The  aim 
should  be  to  determine  the  desirable  relation  between  railways  and  waterways, 
the  principles  that  should  govern  the  development  and  utilization  of  waterays 
and  their  coordination  with  railways,  and  the  best  means  of  arriving  at  a  sound 
and  comprehensive  program  for  the  future.  With  our  transportation  needs 
gnowing  so  rapidly,  it  is  of  the  utmost  importance  that  every  facility  making  for 
cheap,  safe,  reliable,  and  convenient  transportation  be  developed,  particularly 
in  those  regions  where  the  rapid  growth  of  industry  and  commerce  threatens  to 
surpass  the  expansion  of  facilities. 

Motor  transport. — A  new  agency  in  transportation — the  feotor  vehicle — is 
destined  to  play  a  large  part  in  our  completed  transportation  system.  Inevit- 
ably the  rapid  growth  of  this  new  agency  has  had  its  effect  on  rail  and  water 
transport.  There  has  been,  and  still  is,  misunderstanding  and  conffict  as  to  the 
proper  jfields  of  rail,  water,  and  highway  transport,  but  a  good  beginning  has 
been  made  toward  a  readjustment  to  meet  the  new  conditions. 

The  motor  vehicle  has  proved  its  unquestionable  value  in  our  economic  system. 
It  has  greatly  extended  the  farmer's  field  of  operation,  bringing  such  additional 
land  under  cultivation.     It  has  brought  new  sources  of  raw  materials  within 
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economic  reach  of  markets.     It  has  quickened  the  industrial  life  f^^d  facmtated 
?he  process  of  distribution.     All  these  influences  have  contnbute^^^  *  ai^Tarriers"'' 
Drosneritv  and  have  thrown  an  enormous  new  tonnage  upon  our  rail  carriers 
^  ConSion  of  transportation  generally  centers  around  the  terminals  of  our 
«.eat  dtfes   and  he?e  lies  the  greatest  opportunity  for  the  motor  truck.     By  the 
S^tofrnXV  transport  the  facilities  of  the  terminals  can  be  so  expanded  as  greatly 

^"^  cl'JvZi^n -The  tL  has  come  when  all  interests,  political  and  private 
mnrnw^t  themselves  of  accumulated  prejudices  and  passions  in  the  treatment 
rtransportlw  must  realize  the  country's  dependence  upon  a 

cmitS  and  consTant'expa  and  plan  such  relations  of  Government  to 

?S  8  industry  that  it  shall  be  able  to  serve  the  full  measure  ff  national  progress 
when  aU  forms  of  transportation  must  study  their  proper  relation  to  each  other 
hi  o?der  ineveop  the  f ull  measure  of  service  in  the  transportation  structure 
Z  a  whole   and  when  national  policies  which  aflfect  railroads  through  regulation 
^d  Tffecta^  wen  water  highway  and  motor  highways,  must  be  coordinated,  to 
sSmulat^  a^dlncorag^^  which  every  study  shows  will  be  inevitably 

"^^'elommendation.-YoMT  committee  is  of  the  opinion  that  the  national  policy 
with  ^^wd  to  transportation  should  have  in  view  the  development  and  main- 
tenance of  a^ad^^^^^^^  svstem  of  rail,  water,  and  highway  transportation,  with 
fSHooperatU  service  of  all  agencies  that  will  contribute  to  its  economy  and 
efficiency.  ^^,  ^^^  ,-_. 

2.    THE    TRANSPORTATION  ACT,  1920 

Purposes  of  act.-The  transportation  act  was  adopted  ^hiVVp^Yadi^^o  ori^^^ 
still  in  Federal  control  and  had  for  its  purposes  the  return  of  ^^^^/.^.^^^^^^^^^^ 
management,  the  liquidation  of  war  conditions,  and  the  estabhshment  ot   a 

^ThrliqL\^^tt'rr^td^^^^^  accomplished  and  the  remarkable 

resuU  aXeved  in  1923,  in  handling  an  unparalleled  tonnage  p^^^^^^^^ 

^^n^derSe  ^^p^rftiof  ^T^TLV  e  ?u\;  of  ^^^^  new  tfa^il s^tatfo^  ^^ic^  as 
:^ttli^rt^TrZl^:is  the'ecognition  of  the  duty  on  the  P-t  o^^^^^^^ 
ment,  through  affirmative  action,  to  place  the  carriers  in  a  P^^t^^n  where  they 
S.n  fullv  discharge  the  duties  they  owe  to  the  general  public,  to  their  employes 
and  to  their  securitv  owners.  The  validity  of  the  provisions  of  the  act  designed 
?o  ca^y  thLTew  pblicy  into  effect  has  three  times  been  chanenged  and  as  often 
sustained  and  approved  bv  the  Supreme  Court  of  the  United  States 

The  transportrtion  act  also  defines  for  the  first  time  a  constructive  Policy  for 
the  development  of  water  transportation  in  coordination  with  the  railways, 
io«ior.!n^  Vf  tn  he  "the  Dolicv  of  Congress  to  promote,  encourage,  and  develop 
ite'ZnsXt^t^^^^^^^  ^eil?[ies  in  e' nneption  wit^^^^^^^^^ 

the  United  States  and  to  foster  and  preserve  in  full  vigor  both  rail  and  water 

^'^Chlmbf^'commUments  on  transportation. -The  national  chamber  is  already 
commiTted  though  referenda  in  favor  of  the  following  important  principles 
eSied  in  the  tfansportation  act:  Private  ownership  and  operation  of  railroads 
under  a  comp?^^^^^^^^  svstem  of  government  regulation;  a  statutory  rule  of  rate 
making  p?^vWing  for  a  fair  return  upon  the  fair  aggregate  value  of  the  railroad 
Drooertv  dev^^  to  the  public  service  in  each  rate  district;  exclusive  Federal 
Control  of  the  issuance  of  railroad  securities  and  of  the  expenditure  of  Proceeds 
from  the  sale  of  such  securities;  public  investigation  of  every  railroad  abor  dis- 
dX  threatening  Interruption  of  traffic,  with  a  deciding  voice  to  the  pubhc  on  any 
Eodv  set  S  that  P^^^^^  and  permission  for  all  of  the  railroads  of  the  country 
to  consolidate  in  a  limited  number  of  strong  competing  systems. 

tr^ZTnwnershiv  —The  advantages  of  private  ownership  and  operation  of 
rXoads  trthe  people  of  the  ^  States  are  so  great  that  we  may  assume 

Ihe  continuance  P^^^^^^^  in  this  country      We  must  recognize, 

however   that  private  ownership  of  railroads  carries  with  it  Goverment  regula- 
£on      Railroads  and  other  public  utilities  perform  service  of  a  Pl^bhc  nature 
The'ownS  of  the  property  used  is  private,  but  the  service  is  public  and  should 

^Rltoltu^kS^''-'^^^^  of  fair  return  can  not  be  seriously  ques- 

tioned ^Itt  imprac^^^^^^^^^^  to  fix  a  separate  rate  scale  for  each  railroad 
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in  a  district,  and,  fas  a  matter  of  fact,  competitive  conditions  would  largely 
nullify  any  attempt  to  do  so.  In  rate  making,  therefore,  the  principle  of  a  fair 
return  must  be  applied  to  the  carriers  of  each  district  as  a  whole,  rather  than  to 
individual  properties.  It  is  accordingly  provided  in  section  15a  of  the  interstate 
commerce  act  as  amended  by  the  transportation  act  that: 

"In  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates  the  com- 
mission shall  initiate,  modify,  establish,  or  adjust  such  rates  so  that  carriers  as  a 
whole  (or  as  a  whole  in  each  of  such  rate  groups  or  territories  as  the  commission 
may  from  time  to  time  designate)  will,  under  honest,  efficient,  and  economical 
management  and  reasonable  expenditures  for  maintenance  of  way,  structures 
and  equipment,  earn  an  aggregate  annual  net  railway  operating  income  equal, 
as  nearly  as  may  be,  to  a  fair  return  upon  the  aggregate  value  of  the  railway 
property  of  such  carriers  held  for  and  used  in  the  service  of  transportation.'' 

The  committee  beUeves  that  this  rule  of  rate  making  is  sound  in  principle 
and  formulated  along  practical  lines. 

Control  of  security  issues. — The  provisions  of  the  transportation  act  providing 
for  Federal  control  of  the  issuance  of  railroad  securities  and  of  the  expenditure 
of  the  proceeds  of  such  sale  appear  in  practice  to  be  operating  satisfactorily  and 
to  require  no  change  at  the  present  time. 

Railroad  consolidation. — Another  important  provision  of  the  act  is  that  dealing 
with  railroad  consolidation.  The  national  chamber  through  referendum  is 
committed  in  favor  of  "permission  for  consolidation  in  the  public  interest,  with 
prior  approval  by  Government  authority,  in  a  limited  number  of  strong  compet- 
ing systems."  This  committee  is  in  accord  with  that  position  and,  in  section  4 
of  this  report,  discusses  certain  supplementary  measures  to  facilitate  consolidation. 

Need  for  further  experience. — While  the  underlying  principles  of  the  transporta- 
tion act  are  thus  believed  to  be  sound  and  practical,  there  are  provisions  arousing 
opposition  and  provoking  suggestions  for  amendment,  but  the  essential  fact  in 
the  present  situation  is  that  the  act  has  not  yet  been  in  force  sufficiently  long  to 
develop  conclusive  experience  regarding  the  desirability  or  undesirability  of  the 
several  provisions.  This  is  particularly  true  in  view  of  the  abnormal  conditions 
existing  during  the  first  three  years  following  the  adoption  of  the  act. 

Recommendation. — The  committee  therefore  recommends  that  there  be  no 
change  in  the  important  principles  of  the  transp)ortation  act  until  after  further 
experience. 

3.  RECAPTURE  OF  EXCESS  EARNINGS 

Chamber  vote  on  recapture. — An  important  provision  of  the  transportation  act 
not  heretofore  indorsed  by  the  national  chamber  is  that  known  as  the  recapture 
clause.  The  principle  involved  was  submitted  to  the  chamber  as  a  part  of 
referendum  28,  but  failed  to  obtain  the  necessary  two-thirds  vote  for  adoption, 
the  vote  being  863H  in  favor  and  542*^  opposed. 

This  vote  was  taken  before  the  passage  of  the  transportation  act  and  before  the 
recent  decision  of  the  Supreme  Court  sustaining  the  constitutionality  of  the  re- 
capture clause.  .Your  committee  feels  that  it  is  an  appropriate  subject  for  re- 
submission. 

Explanation  of  clause. — The  clause  in  question  provides  for  recapture  by  the 
Government  of  one-half  of  the  surplus  above  6  per  cent  that  any  railroad  may 
earn.  This  provision,  in  the  opinion  of  your  committee,  is  an  appropriate  and 
indispensable  part  of  the  rule  of  rate  making  and  seems  necessary  to  promote  the 
liberal  policy  of  rate  regulation  needed  to  permit  railroad  development  adequate 
to  the  public  need  without  giving  any  carriers  excessive  profits. 

Purpose. — Without  this  provision  it  would,  as  stated  in  the  act,  be  "impossible 
♦  *  *  to  establish  uniform  rates  upon  competitive  traffic  which  will  adequately 
sustain  all  carriers  which  are  engaged  in  such  traffic  and  which  are  indispensable 
to  the  communities  to  which  they  render  the  service  of  transportation,  without 
enabling  some  of  such  carriers  to  receive  a  net  railway  operating  income  sub- 
stantially and  unreasonably  in  excess  of  a  fair  return  upon  the  value  of  their 
railway  property  held  for  and  used  in  the  service  of  transportation." 

On  account  of  the  more  liberal  policy  of  rate  making  made  possible  bv  the 
recapture  clause,  taking  cognizance  of  the  income  requirements  of  the  necessitous 
roads  to  enable  them  to  maintain  service,  the  act  does  not  consider  all  of  the 
increase  in  revenue  which  the  more  fortunately  situated  roads  may  derive  from 
such  more  liberal  policy  as  being  subject  to  their  control,  but  requires  that  they 
shall  hold  one-half  of  the  excess  over  a  fair  return  "as  trustee  for,  and  shall  pay 
it  to,  the  United  States." 
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Carrier^ 8  share  of  excess  earnings. — The  act  goes  on  to  prescribe  that  the  other 
half  of  such  excess,  which  is  to  be  retained  by  the  carrier,  shall  be  placed  by  it 
in  a  reserve  fund  in  its  own  possession,  and  available  for  it  to  draw  on  to  pay 
dividends,  interest  or  rent,  "to  the  extent  that  its  net  railway  operating  income 
for  any  year  is  less  than  6  per  cent  of  the  value  of  the  railway  property  held  for 
and  used  by  it  in  the  service  of  transportation."  After  the  fund  has  reached  5 
per  cent  of  the  value  of  the  property,  the  company  may  use  its  portion  of  the 
earnings  for  any  lawful  purpose. 

The  recapture  clause  thus  constitutes  a  desirable  step  in  the  direction  of  sys- 
tematic provision  of  reserve  funds  in  good  times  to  bridge  over  inevitable  periods 
of  depression.  Incentive  to  efficiency  and  economy  of  management  is  preserved 
while  at  the  same  time  the  public  interest  is  protected.  A  liberal  policy  of  rate 
regulation  can  be  followed  without  giving  any  carrier  excessive  profits. 

Use  of  Government's  share. — The  uses  to  be  made  of  the  funds  paid  in  to  the 
commission  as  a  result  of  the  recapture  clause  are  stated  by  the  statute  to  be  the 
"furtherance  of  the  public  interest  in  railway  transportation,  either  by  making 
loans  to  carriers  to  meet  expenditures  for  capital  account,  or  to  refund  maturing 
securities  originally  issued  for  capital  account,  or  by  purchasing  transportation 
equipment  and  facilities  and  leasing  the  same  to  carriers."  Loans  are  to  be 
made  to  carriers  whose  prospective  earning  power  furnishes  reasonable  assurance 
of  the  carriers'  ability  to  repay  the  loans  within  the  time  fixed.  The  public  will 
thus  benefit  both  by  the  resulting  extensions  and  improvement  of  the  transpor- 
tation plant  and  equipment,  and  by  the  interest  from  the  loans  and  the  rentals 
contemplated. 

Recommendation. — The  committee  believes  that  the  principle  of  recapture  of 
excess  railroad  earnings  is  in  the  public  interest  as  an  essential  part  of  the  rule 
of  rate  making. 

4.     SUPPLEMENTARY    LEGISLATION    TO    FACILITATE    RAILROAD    CONSOLIDATION 

Consolidation  a  normal  process. — The  transportation  act  of  1920  was  intended 
to  make  possible  the  completion  of  the  normal  process  of  railroad  grouping 
which  began  more  than  70  years  ago,  but  has  in  recent  years  been  largely  sus- 
pended through  the  operation  of  the  antitrust  laws  and  through  the  restricted 
return  to  the  carriers.  Such  consolidation  of  railroads  under  the  general  prin- 
ciples outlined  in  the  transportation  act  will  be  most  helpful  in  developing  strong 
and  stable  railroad  systems  able  to  render  effective  service  to  the  public. 

Management  problems. — The  creation  of  large  consolidated  systems  will  bring 
up  certain  management  problems,  notably  those  of  assuring  appropriate  con- 
tacts with  and  attention  to  the  needs  of  particular  localities,  the  financing  of 
these  large  consolidations  for  systematic  development  and  the  maintenance  of 
proper  cooperative  relations  with  the  general  body  of  railroad  employees.  How- 
ever, experience  in  other  American  industries,  as  well  as  in  some  of  the  larger 
existing  railroad  systems,  has  demonstrated  that  there  are  no  conditions  inherent 
in  large  organizations  that  necessarily  prevent  them  from  attaining  or  even 
exceeding  the  standards  of  efficiency  of  which  small  units  are  capable.  These 
ends  may  be  accomplished  through  (a)  a  highly  developed  and  specialized  central 
planning  and  supervising  organization  in  each  system,  in  close  contact  with 
local  administrative  units,  (b)  decentralization  of  administrative  responsibility 
as  to  routine  operations  and  the  application  of  general  programs  to  localities, 
and  (c)  stimulation  of  local  initiative  and  responsiveness  to  local  needs. 

Strong  and  weak  roads. — Railroads  can  be  consolidated  without  injustice  to 
the  owners  of  either  the  strong  or  the  weak  roads  and  without  injustice  to  the 
public  if  the  roads  are  brought  together  on  a  fair  basis  of  value  and  after  due 
consideration  of  demonstrated  earning  capacities,  property  values,  and  the 
special  conditions  surrounding  individual  properties.  The  public  interest  in  the 
financing  arrangements  will  be  protected,  as  prescribed  by  the  act,  through  the 
limitation  on  capitalization,  and  the  provisions  to  insure  reasonable  rates  and  a 
reasonable  investment  return. 

With  the  removal  of  legal  obstacles  and  with  the  change  that  has  taken  place 
in  public  sentiment  it  may  be  expected  that  railroad  consolidation  will  proceed, 
provided  there  is  such  fair  and  liberal  application  of  the  statutory  principles  of 
rate  regulation  as  will  promote  confidence  and  initiative  in  railway  administra- 
tion and  provided  the  general  principles  followed  in  passing  on  proposed  con- 
solidation are  in  harmony  with  the  line  of  natural  evolution  in  the  grouping  of 
railroads. 
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Chamber  vote  on  consolidation. — The  present  law  permits  the  railroads  to  con- 
solidate subject  to  the  approval  of  the  Interstate  Commerce  Commission,  but 
does  not  require  them  to  do  so.  To  this  policy  of  permissive  consolidation  the 
chamber  is  committed  through  referendum  28  by  a  vote  of  1,309^  in  favor  to 
125J^  opposed. 

Compulsory  consolidation. — It  has  been  urged  that  consolidation  be  made 
compulsory.  Compulsory  consolidation,  however,  involves  so  many  constitu- 
tional questions  and  is  such  an  intricate  and  involved  proposition  that  it  might 
hinder  rather  than  promote  consolidations,  and  should  not  be  considered  at  this 
time. 

Supplementary  legislation  needed — Joint  terminals — Exchange  or  reissue  of 
securities. — Experience  already  obtained  in  endeavoring  to  work  out  consolida- 
tions under  the  transportation  act  indicates  the  need  of  supplementary  legisla- 
tion to  perfect  its  consolidation  provisions.  It  is,  for  example,  desirable  to  render 
possible  the  joint  ownership  of  certain  lines  or  terminals  by  two  or  more  of  the 
consolidated  systems.  Furthermore,  instead  of  requiring,  in  each  instance,  the 
creation  of  a  new  consolidated  corporation,  and  exchange  or  reissue  of  the  securi- 
ties of  the  existing  corporations,  it  appears  desirable  to  permit  any  of  the  large 
existing  systems  to  purchase  the  physical  properties  of  any  railroad  company  if 
approved  by  the  Interstate  Commerce  Commission,  or  to  exchange  their  own 
securities  for  those  of  the  roads  to  be  acquired  and  thereby  have  the  smaller  rail- 
road companies  absorbed  by  and  merged  into  the  existing  systems. 

Minority  stodkholders — Transfer  taxes. — It  will  doubtless  also  be  necessary  to 
provide  some  method  of  dealing  fairly  with  the  minority  stockholders  so  that 
plans  approved  by  the  commission  and  assented  to  by  a  majority  of  the  owners 
can  not  be  blocked  by  a  minority  interest.  Again,  on  account  of  the  heavy 
taxes  which  would  ordinarily  be  levied  on  such  mergers,  special  provisions  of 
law  may  be  necessary  to  relieve  consolidations  of  this  burden. 

Organization  bureau  and  committees. — Furthermore  in  cases  where  new  systems 
are  to  be  created,  appropriate  agencies  will  be  needed  to  supervise  and  promote 
the  actual  accomplishment  of  the  consolidations.  Presumably  the  Interstate 
Commerce  Commission  will  require  within  its  own  organization  a  special  bureau 
to  supervise  the  work;  and  it  would  seem  desirable  that,  at  the  appropriate  time, 
an  organization  committee  should  be  created  for  each  proposed  consolidated 
system  to  assist  in  bringing  about  agreement  upon  the  values  of  the  several  parts 
of  the  system  to  be  formed,  the  ratios  of  the  securities  to  be  exchanged  and  the 
many  other  details  involved  in  bringing  several  companies  into  one  organization. 

Federal  incorporation. — Addition  legislation  is  also  desirable  to  enable  prop)osed 
consolidated  companies  to  obtain  Federal  chajters,  thus  simplifying  regulation 
and  placing  all  companies  on  an  equality  as  to  corporate  powers  and  responsi- 
biUties.  The  Chamber  of  Commerce  of  the  United  States  is  already  committed 
by  referndum  in  favor  of  Federal  railroad  incorporation.  Railroad  consolidation, 
however,  should  not  wait  upon  the  enactment  of  Federal  incorporation  legisla- 
tion, either  compulsory  or  permissive.  Indeed,  the  States  themselves  may 
lead  the  way  by  enacting  liberal  and  uniform  laws  removing  the  difficulties  and 
costs  of  consolidating  the  existing  railroad  companies. 

Recommendation. — In  order  that  full  opportunity  may  be  given  the  railroads  to 
consolidate  by  voluntary  action  subject  to  the  approval  of  the  Interstate  Com- 
merce Commission,  the  Committee  recommends  the  adoption  of  appropriate 
supplementary  legislation,  in  harmony  with  the  general  principles  of  the  trans- 
portation act,  to  facilitate  such  consolidation. 

5.    JOINT  USE  OF  TERMINALS 

Advantages  of  joint  use. — There  is  much  evidence  that  the  main  trunk-line 
sysyems  of  the  United  States  could  handle  a  largely  increased  tonnage  if  the  capa- 
city of  yards  and  terminals  were  equivalent  to  the  capacity  of  running  tracks. 
Elimination  of  delays  in  yards  and  terminals  would  greatly  increase  the  available 
car  supply  and  save  capital  investment  in  equipment  and  loss  of  interest  to 
carriers  and  shippers.  It  is  impracticable,  especially  at  large  centers,  for  carriers 
at  reasonable  expense  to  secure  adequate  space  for  terminal  facilities  to  serve 
comprehensively  all  industrial  and  commercial  sections  of  such  centers.  If 
practicable,  it  would  involve  great  duplication  of  investment  and  unnecessary 
expense  upon  the  commerce,  thereby  increasing  the  cost  of  living  and  of  doing 
business.  The  establishmnet  and  maintenance  of  individual  terminals,  even 
though  adequate,  when  disconnected  and  uncoordinated  with  each  other,  imposes 


upon  industries  and  shippers  similar  dulpication  of  effort  and  extra  exp)ense,  and 
imposes  upon  public  streets  undue  congestion. 

Provisions  of  transportation  act. — The  interstate  commerce  act  as  amended  by 
the  transportation  act  recognizes  the  desirability  under  certain  circumstances  of 
joint  use  of  terminals.  Paragraph  4  of  section  3  of  the  act  as  amended  provides 
in  part  as  follows: 

"If  the  commission  finds  it  to  be  in  the  public  interest  and  to  be  practicable, 
without  substantially  impairing  the  ability  of  a  carrier  owning  or  entitled  to  the 
enjoyment  of  terminal  facilities  to  handle  its  own  business,  it  shall  have  power  to 
require  the  use  of  any  such  terminal  facilities,  including  main  line  track  or  tracks 
for  a  reasonable  distance  outside  of  such  terminal,  of  any  carrier,  by  another  car- 
rier or  other  carriers,  on  such  terms  and  for  such  compensation  as  the  carriers 
affected  may  agree  upon,  or,  in  the  event  of  a  failure  to  agree,  as  the  commission 
mav  fix  as  just  and  reasonable.     *     *     *" 

Cummins  bill. — The  consoUdation  bill  introduced  by  Senator  Cummins  in 
the  Senate  January  24,  1924,  gives  further  consideration  to  the  desirability  of 
joint  use  of  terminals  in  the  following  proposed  amplification  of  paragraph  4, 
section  5,  of  the  interstate  commerce  act  as  amended  by  the  transportation  act: 

"*  *  *  In  its  plan  the  commission  may,  to  such  extent  as  it  finds  the  public 
interest  requires — 

"(a)  Omit  from  the  systems  terminal  properties,  including  main-line  tracks 
for  a  reasonable  distance  outside  the  terminals;  and  either  omit  from  all  the  sys- 
tems or  include  in  any  one  of  the  systems  properties  comprising  any  section  of 
railway  lines,  if  the  commission  further  finds  that  the  properties  are  or  ought  to 
be  available  for  common  use  by  two  or  more  systems.  The  commission  shall  in 
its  plan  designate  the  extent  to  which  such  systems  shall  have  the  common  use 
of  such  properties. 

"  (b)  Provide  for  the  extension  or  abandonment  of  the  properties  of  any  system, 
or  for  the  enlargement  of  the  properties  of  terminals  or  lines  that  are,  under 
subdivision  (a),  omitted  from  the  systems.  Where  terminal  properties  are  to 
become,  under  the  plan  provided  for  in  this  paragraph,  a  part  of  a  system,  the 
commission  may,  in  its  order  adopting  the  plan  as  authorized  in  paragraph  (5), 
attach  such  conditions  as  will  insure  the  joint  use,  in  the  public  interest,  of  such 
terminal  properties  by  such  system  in  connection  with  any  other  system  or  sys- 
tems." 

Local  investigations. — It  is  of  great  importance  that  studies  of  the  possibilities 
to  be  derived  from  an  extension  of  the  joint  use  of  terminals  should  be  promptly 
carried  on  by  competent  authorities,  including  suitable  representation  of  the 
carriers  concerned,  who  have,  in  various  large  centeis,  already  organized  terminal 
committees. 

Competitive  superiority. — The  provision  in  the  transportation  act  that  the 
Interstate  Commerce  Commission,  in  the  event'  of  failure  of  the  interested  car- 
riers to  agree  upon  terms,  shall  fix  the  terms  for  joint  use  of  terminal  facilities 
should  assure  just  compensation  to  the  carrier  forced  to  relinquish  any  competi- 
tive superiority. 

Recommendation. — The  committee  therefore  recommends  that  the  policy  of 
connecting  and  coordinating  terminal  facilities,  particularly  in  congested  centers, 
and  providing  for  their  joint  use  on  terms  prescribed  by  the  Interstate  Com- 
merce Commission,  be  applied  as  rapidly  as  practicable. 

6.    RAILROAD    REGULATION    BY    ADMINISTRATIVE    AGENCIES 

History  of  regulation. — The  first  measures  taken  in  the  United  States  to  regu- 
late railroads  were  enactments  prohibiting  unfair  practices.  The  enforcement 
of  these  laws  was  left  to  ordinary  procedure  in  the  courts.  Experience  showed 
the  commissions  to  assist  in  the  administration  and  enforcement  of  railroad 
laws  were  necessary  and  such  commissions  were  established  by  many  of  the 
States  during  the  decade  beginning  in  1870.  After  the  creation  of  these  com- 
missions, however,  the  States  still  continued  to  pass  laws  dealing  with  specific 
practices  of  the  railroads  instead  of  enacting  statutes  embodying  principles  to 
be  enforced  and  administered  by  the  commissions. 

In  1887  Congress  began  to  regulate  railroads  by  the  passage  of  the  interstate 
commerce  act  and  entrusted  the  administration  of  the  act  to  the  Interstate  Com- 
merce Commission.  In  the  many  laws  that  have  been  passed  since  1887  Con- 
gress has  generally  adhered  to  the  principle  of  regulating  carriers  through  an 
administrative  commission,  thus  recognizing  that  the  regulation  of  railroads 
and  other  carriers  is  an  intricate  problem  requiring  the  skilled  judgment  and 


244 


RAILBOAD  CONSOLIDATION 


experience  of  an  administrative  agency  and  that  successful  regulation  can  only 
come  about  as  a  result  of  continuity  of  policy  in  the  enforcement  and  develop- 
ment of  administrative  procedure  and  practice. 

Protnsions  of  transportation  act. — The  transportation  act,  1920,  gives  the  Inter- 
state Commerce  Commission  large  administrative  discretion.  It  is  authorized  to 
determine  the  value  of  the  carriers'  property,  to  decide  what  shall  be  a  fair 
return  on  that  property,  and  to  fix  rates  intended  to  yield  such  return.  The 
commission's  approval  is  also  required  as  to  what  new  lines  and  terminals  may 
be  constructed  from  new  capital  and  what  securities  are  to  be  issued  to  obtain 
the  required  funds.  In  these  and  other  particulars  the  commission  has  been 
given  the  discretionary  power  necessary  to  protect  the  interest  of  the  public 
while  safeguarding  the  rights  of  the  carriers. 

Control  over  roads. — Work  of  commission. — The  Interstate  Commerce  Com- 
mission should  retain  its  control  over  railroad  rates.  Its  power  of  suspension 
promotes  stability.  Its  power  to  correct  discriminatory  intrastate  rates  gives  it 
the  undivided  responsibilitv  which  is  desirable.  The  growing  cooperation  be- 
tween it  and  the  State  commissions  gives  promise  of  ever  increasing  coordination 
of  the  functions  of  each  in  their  respective  jurisdictions  in  the  public  interest. 
The  commission  has,  however,  a  heavy  burden  of  varied  duties  which  would 
tax  the  capacity  of  anv  tribunal.  In  order  to  enable  it  to  carry  out  its  duties 
eflFectivelv,  it  is  of  great  importance  that  the  commission  be  suppUed  with  ade- 
quate facilities  and  appropriations  together  with  the  necessary  authority  to 
improve  its  efficiency  by  regional  organization  or  otherwise. 

Recommendation. — The  committee  believes  that  the  public  regulation  of  com- 
mon carriers  should  be  carried  out  through  the  properly  constituted  Federal  and 
State  administrative  agencies,  provided  with  adequate  facilities  to  make  their 
work  prompt  and  effective,  rather  than  by  inelastic  legislation  dealing  with  rates 
or  other  problems. 

7.  READJUSTMENT  OP  RELATIVE  FREIGHT  RATE  SCHEDULES 

General  level  of  rates — Disparities. — Railroad  rates  in  the  United  States  are  not, 
as  a  whole,  unreasonably  high,  either  as  compared  with  pre-war  rates  in  relation 
to  general  price  levels  or  as  compared  with  foreign  rates,  and  yield  a  return  con- 
siderably below  that  which  the  Interstate  Commerce  Commission  has  deter- 
mined as  fair.  They  do  not  as  a  whole  hinder  the  processes  of  production  or  dis- 
tribution. The  present  problem  is  one  of  a  better  adjustment  of  relative  rates— 
not  a  general  reduction  of  all  rates.  Great  economic  changes  incident  to  and 
resulting  from  the  war  have  added  to  previous  disparities,  which  render  a  read- 
justment of  relative  freight  rates  of  real  importance. 

A  survey  of  rates  discloses  a  great  lack  of  uniformity,  as  between  either  classes 
or  products  or  regions,  and  some  unreasonable  disparities  exist,  as  is  evident 
from  the  table  of  class  rates  appended  to  the  report  of  Committee  III  of  the 
transportation  conference.  In  the  readjustment  of  freight  rates,  consideration 
must  be  given  to  basic  principles  of  rate  making  and  to  the  particular  conditions 
affecting  each  type  of  business. 

Rate  readjustments. — It  appears  to  be  a  matter  of  common  agreement  that  a 
readjustment  of  freight  rates,  both  class  and  commodity,  where  such  readjust- 
ment has  not  already  been  made,  should  tend  to  produce  an  increase  in  total 
revenues,  the  application  of  which  increase  to  needed  reductions  in  other  rates 
would  serve  a  very  direct  public  interest.  The  amounts  that  may  be  involved 
in  such  readjustments,  as  aflFected  by  class  rate  revisions,  would  be  limited  be- 
cause of  the  relatively  small  volume  of  the  business  concerned,  but  would  be 
augmented  through  the  correction  of  such  commodity  rates  as  may  be  found  to 
be  unduly  low.  . 

Any  such  adjustment  will  of  course  be  subject  to  careful  determination  by 
the  Interstate  Commerce  Commission  and  will  doubtless  be  limited,  on  the  one 
hand,  to  articles  which  by  reason  of  their  value  can  bear  an  increased  burden 
and,  on  the  other  hand,  to  those  articles  on  which  the  reduction  of  rates  thus 
made  possible  will  be  of  the  greatest  benefit  to  the  public. 

Readjustments  methods. — The  technical,  as  well  as  the  delicate,  nature  of  the 
questions  involved  in  rate  adjustments  is  apparent.  Through  the  interchange 
of  views  between  carriers  and  shippers,  coupled  with  investigations  by  the  Inter- 
state Commerce  Commission,  some  progress  toward  the  correction  of  the  in- 
equalities and  disparities  mentioned  is  being  made.  While  these  are  the  only 
methods  that  will  produce  sound  results  without  unsettling  business  conditions 
during  the  process,  there  is  urgent  need  for  extensive  adjustment  of  this  character. 
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Revision  of  rates  in  three  important  sections  of  the  country  is  now  m  progress. 
The  public  interest  demands  that  this  task  should  be  discharged  by  existing 
agencies  in  pursuance  of  established  methods,  but  that  it  should  be  prosecuted 

with  the  greatest  possible  dispatch.  ^    -^     x-      j  j» 

Recommendation.— The  committee  believes  that  the  present  situation  demands 

•  a  readjustment  of  relative  freight  rates  rather  than  a  general  reduction  of  all 
freight  rates;  and  recommends  that  such  readjustment  be  prosecuted  by  the 
existing  agencies  in  pursuance  of  established  methods  with  the  greatest  possible 
dispatch. 

8.    COMPREHENSIVE    PLAN    FOR    WATERWAY    DEVELOPMENT 

Waterway  <raj??c.— Despite  a  rapid  growth  of  our  population  and  a  more  rapid 
growth  of  our  commerce  and  transportation  needs,  the  inland  waterways  of  the 
United  States,  once  our  main  reliance,  are  as  a  whole  carrying  little  more  tratlic 

than  twenty-five  years  ago.  .  j.  i  • 

This  fact  leads  to  the  question  why  the  waterways  are  not  taking  a  propor- 
tionate share  of  the  rapidly  increasing  traffic  of  the  country.  The  committee 
believes  that  it  is  because  river  improvement  has  been  piecemeal  instead  ot  on  a 
continuous  and  comprehensive  plan,  and  further  because  of  competition  by  the 
railroads  instead  of  compulsory  cooperation  and  a  fair  division  of  rail-water 

^^Congressional  authoHzation^.— Congress  has  in  the  past  from  time  to  time  called 
upon  the  Corps  of  Engineers  of  the  United  States  Army  for  separate  reports 
upon  specified  individual  waterways.  As  a  result  of  these  reports  and  the  action 
taken  upon  them,  the  country  has  many  thousand  miles  of  commercially  navi- 
gable inland  waterways.  Congress  has  never  yet,  however,  authorized  a  cona- 
prehensive  survey  and  report  upon  the  waterways  of  the  country  as  a  whole 
with  a  plan  and  order  of  priority  for  the  development  of  the  several  waterways 
as  parts  of  the  national  transportation  system. 

Need  for  waterway  improvement.— The  country  is  m  constant  need  of  naore 
transportation  facilities.  Industrial  expansion  has  overtaken  railroad  develop- 
ment, and  some  railroads  in  times  of  peak-load  traffic  have  been  unable  to  pro- 
vide adequate  service,  thus  threatening  to  retard  the  economic  development  of 
the  country.     It  is  desirable  to  supplement  rail  with  water  transport  as  a  safe- 

•  guard  against  recurrence  of  transportation  shortage.  ^       ■,  .   . 

Waterway  transport  is  the  cheapest  and  best  form  of  transport  under  certain 
conditions.  For  example,  the  economy  of  movement  of  grain,  coal,  and  ore  on 
the  Great  Lakes  is  beyond  dispute,  and  our  inland  waterways  have  contributed 
essentially  to  the  upbuilding  of  some  of  our  great  industrial  centers.  There  is 
an  increasing  realization  of  the  wastefulness  of  permitting  a  means  of  transpor- 
tation often  potentially  the  most  economical  to  remain  undeveloped  through 
failure  to  provide  the  necessary  facilities  and  the  necessary  coordination  with 

Waterway  policy.— The  Government  is  already  committed  to  certain  waterway 
improvements  calling  for  completion  at  the  earliest  possible  date.  The  question 
as  to  what,  apart  from  these  unfinished  projects,  shall  be  done  with  the  countrys 
waterwavs— what  further  rivers  shall  be  improved  and  what  canals  shall  be 
constructed— should  be  decided  after  ascertaining  to  what  extent  inland  water- 
ways should  be  given  channels  that  can  be  regularly  used  by  barges  and  power 
vessels  of  such  types  and  sizes  as  to  enable  the  waterways  to  be  of  real  com- 
mercial service  in  lessening  the  present  costs  of  transportation  or  increasing  the 
total  of  available  efficient  transportation  facilities.  Furthermore,  consideration 
should  be  given  to  the  probabilitv  of  the  waterways  being  used  if  made  available, 
and  to  measures  that  will  make  their  use  probable.  To  answer  all  of  these  ques- 
tions the  possibilities  and  limitations  of  each  waterway  as  a  useful  part  of  the 
country's  transportation  system,  the  relative  importance  of  the  several  water- 
ways, the  order  in  which  projects  should  be  undertaken,  and  how  the  waterways 
as  improved  can  be  so  coordinated  with  other  means  of  transportation  as  to  make 
the  waterways  of  maximum  service,  should  be  investigated.  .      ■,  a 

Corps  of  Engineers.— The  Corps  of  Engineers  of  the  Army,  with  its  extended 
experience  in  the  examination,  design  and  construction  of  existing  projects 
and  the  analysis  and  presentation  annually  of  commercial  statistics  for  all  water- 
ways, is  the  logical  agency  to  nake  this  nation-wide  survey,  working  in  consulta- 
tion with  the  Department  of  Commerce  and  other  public  and  private  agencies 
with  regard  to  the  engineering,  commercial,  and  economic  phases. 

Recommendation.— The  committee  recommends,  therefore,  that  Congress  be 
urged  to  direct  the  United  States  Army  Engineers  to  make  a  comprehensive 
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survey  of  the  waterways  of  the  country  as  a  whole  and  in  their  relation  to  other 
transportation  agencies,  And  to  recommend  a  definite  plan  and  schedule  of  priori- 
ties for  waterway  development. 

6.    MISSISSIPPI-WARRIOR  BARGE  LINES 

Origin — Purpose  of  operation. — As  a  war  measure  the  United  States  Govern- 
ment in  1918  started  the  operation  of  barge  lines  on  several  canals  and  on  the 
Mississippi  and  Warrier  Rivers.  By  the  transportation  act  the  operation  of  these 
Government  barge  lines  was  transferred  from  the  United  States  Railroad  Admin- 
istration to  the  Secretary  of  War,  who  has  disposed  of  all  the  lines  except  the  one 
operating  on  the  Mississippi  between  St.  Louis  and  New  Orleans  and  the  one 
operating  between  New  Orleans  and  Birmingport,  Alabama,  via  Mobile.  These 
two  services  are  still  being  maintained  for  the  prpose  of  showing  the  value  of 
barge-line  transportation  under  present-day  conditions.  It  is  the  hope  of  the 
Government  thus  to  determine  whether  and  under  what  conditions  river  trans- 
portation can  render  a  useful  and  profitable  service  in  competition  with  the  rail- 
roads for  port-to-port  traffic  and,  in  coordination  with  the  railroads,  for  traffic 
over  joint  rail-and-water  routes.  As  soon  as  such  services  are  shown  to  be  practi- 
cable and  profitable  it  is  expected  that  the  Government  will  endeavor  to  sell  out 
its  lines  to  private  carriers. 

It  is  too  soon  to  decide  what  the  results  of  these  operations  will  be.  Thus  far 
the  Warrior  service  has  been  maintained  at  a  loss.  The  Mississippi  servir^e  has 
shown  a  deficit  for  most  of  the  period  of  operation,  but  there  are  prospects  that 
this  service  may  soon  prove  to  be  definitely  profitable.  The  test,  however,  to 
be  of  value — to  be  at  all  conclusive — must  be  carried  on  for  a  further  period  of 
at  least  five  years. 

Hampering  conditions. — At  present  the  barge  lines  are  hampered  by  the  lack 
of  certainty  on  the  part  of  the  shipping  public  as  to  how  long  the  service  will  be 
continued,  and  by  their  inability  to  finance  themselves  in  periods  of  depression. 
These  disadvantages  would  largely  be  overcome  if  the  lines  were  operated  as 
they  naturally  would  be  by  private  operators.  This  would  put  the  possibilities 
of  waterway  operation  more  promptly  to  conclusive  test  and  thus  enable  the 
Government  the  sooner  to  dispose  of  the  lines. 

Recommendation. — The  committee  recommends  that,  to  determine  more  fully 
the  possibilities  of  inland  waterway  transport  under  private  operation,  the 
Secretary  of  War  be  given  authority  and  funds  to  operate  the  barge  hues  on 
the  Mississippin  and  W^arrior  Rivers  in  accordance  with  good  commercial 
practice. 

10.    DEVELOPMENT    OF    WATERWAY    SERVICE 

Since  the  inland  waterways  are  to  be  an  integral  part  of  the  country's  trans- 
portation system,  there  should  be  a  free  interchange  of  traffic  between  the  rail- 
roads and  the  waterways,  and  suitable  physical  connections. 

Need  for  through  traffic. — In  general,  a  railroad  could  not  live  on  the  traffic 
that  originates  and  ends  on  its  own  lines,  nor,  with  exceptions,  can  carriers  on  a 
river  or  canal  hope  to  live  if  their  traffic  is  composed  entirely  of  goods  that  origi- 
nate on  the  banks  of  the  waterway  and  are  not  carried  to  points  beyond  the  river 
and  canal  ports.  Practical  and  positive  steps  must  be  taken,  therefore,  to  bring 
about  that  measure  of  coordination  of  waterways  and  railroads  which  is  required 
in  the  interest  of  the  waterways  and  the  public,  and,  so  far  as  practicable,  to 
substitute  friendly  cooperation  in  place  of  hostile  competition. 

Congressional  action. — Congress  has  long  recognized  that  its  duty  as  regards 
nland  waterways  does  not  end  with  river  improvement  and  canal  construction, 
and  in  1912  gave  the  Interstate  Commerce  Commission  authority  'to  compel 
railroads,  when  the  demand  may  reasonably  be  made,  to  connect  their  tracks 
with  the  docks  of  vessels  to  facilitate  the  movement  of  interstate  commerce. 
By  the  transportation  act,  1920,  the  Interstate  Commerce  Commission  was  also 
given  authority,  after  appropriate  hearings,  to  act  on  applications  for  joint  rail- 
and-water  routes  and  rates. 

Through  routes  and  rates. — It  is  to  be  expected  that  these  applications  will  be 
filed  by  the  carriers  by  water  rather  than  by  the  railroad  companies.  How- 
ever, the  expense  of  bringing  and  arguing  such  applications  before  the  Interstate 
Commerce  Commission,  and  the  time  required  for  such  decisions,  form  an  almost 
unsurmountable  barrier  to  private  enterprise  in  common-carrier  service  on  the 
waterways.  Water  transportation  therefore  can  not  have  full  play  in  the  public 
interest  until  these  handicaps  are  reduced. 


The  Federal  Government,  through  the  Mississippi- Warnor  barge  lines,  has 
taken  the  initiative  in  bringing  before  the  Interstate  Commerce  Commission 
applications  calculated  to  develop  the  principles  governing  the  establishment  of 
joint  rail-and-water  routes  and  rates.  Certain  of  these  principles  were  tenta- 
tivelv  decided  bv  the  Commission  in  the  case  of  the  United  States  War  Depart- 
ment, Inland  Waterways,  Mississippi- Warrior  Service  v.  Abilene  and  Southern 
Railwav  et  al.,  decided  February  6,  1923.  ,  .      .. 

Principles  governing  same.— The  general  principles  announced  by  the  commis- 
sion are  in  substance  as  follows:  ,     ^      .^       ■,  .  i. 

1.  The  barge  line  petitioning  for  the  establishment  of  rail-and-barge  routes 
must  prove  that  such  routes  are  in  the  public  interest.   ,      ,         _^^      ,  , 

2.  Rail-and-barge  routes  should  not  "be  established  where  the  degree  or 
circuity  would  be  excessive,  nor  where  the  barge  line's  share  of  the  joint  haul 
would  be  so  short  that  interchange  expense  would  ofiFset  the  lower  cost  of  water 

transportation."  .  ,.  ,     ,      ,         -i       i.  _x  v  -i 

3  "No  rail-and-barge  route  should  be  established  where  the  short-hne  rail 
distance  via  the  port  of  interchange  between  the  interior  point  and  the  port  of 
origin  or  destination  exceeds  by  more  than  one-third  the  short-hne  rail  distance 
over  the  most  direct  route,  nor  where  the  short-line  rail  distance  between  the 
interior  point  and  the  port  of  interchange  exceeds  two-thirds  of  the  short-line 
rail  distance  between  the  interior  point  and  the  port  of  origin  or  destination. 
Inasmuch  as  this  rule  is  arbitrary,  it  ought  not  to  be  too  rigidly  applied,  in  dis- 
regard of  competitive  or  commercial  conditions." 

4.  The  rates  over  the  joint  rail-and-barge  routes  may  be  a  differential  under 

the  all -rail  rates.  ,      .     .  ,  i  •      u     •    ^.i,    «  ^ 

With  the  foregoing  statement  of  general  pnnciples  as  a  working  basis  the  com- 
mission left  it  with  the  rail  and  water  carriers  to  proceed  as  far  as  possible  in 
working  out  detailed  agreements,  failing  which,  recourse  in  particular  cases 
could  be  had  to  the  commission.  The  solution  of  these  problems  is  vital  to  the 
development  of  common  carrier  service  on  a  large  scale  on  our  inland  waterways. 

Duty  of  Secretary  of  War. — In  the  transportation  act  Congress  went  still  further 
in  defining  a  policy  for  inland  waterways,  declaring  that  poUcy  to  be  "to  pro- 
mote, encourage,  and  develop  water  transportation,  service,  and  facilities  in  con- 
nection with  the  commerce  of  the  United  States,  and  to  foster  and  preserve  in 
full  vigor  both  rail  and  water  transportation."  In  furtherance  of  this  end  Con- 
gress made  it  the  duty  of  the  Secretary  of  War  to  investigate  types  of  boats, 
water  terminals,  transfer  facilities,  and  railroad  connections,  to  advise  with 
committees  and  cooperate  in  the  preparation  of  plans  for  terminal  facilities;  to 
investigate  the  existing  status  of  transportation  on  the  different  inland  water- 
ways of  the  countrv  with  a  view  to  determining  whether  they  are  being  utihzed 
fullv  and  are  interchanging  traffic  with  the  railroads;  and  "to  investigate  any 
other  matter  that  may  tend  to  promote  and  encourage  inland  water  transporta- 
tion;" also  to  compile  and  publish  such  inland  waterw^ay  statistics  and  informa- 
tion "as  he  may  deem  to  be  of  value  to  the  commercial  interests  of  the  country. 

Duty  of  States  and  municipalities.— The  States  and  municipalities  have  also  a 
duty  in  the  public  interest  to  further  the  establishment  and  maintenance  of 
effective  service  on  rivers  and  canals,  particularly  by  making  available  the 
necessary  water  frontage  with  public  terminals  where  desirable,  and  by  seeing 
that  suitable  track  connections  are  provided  between  such  public  terminals  and 
the  railroads 

Commercial  organizations. — Chambers  of  commerce  and  other  comnaercial 
organizations  should  promote  waterway  service  by  assisting  in  formulation, 
adoption  and  execution  of  plans  for  the  systematic  development  of  the  inland 
waterway  terminals.  They  can  also  support  the  establishment  of  physical  con- 
nections'and  of  through  rail-and-water  routes  and  rates,  and  assist  individuals 
and  companies  in  establishing  or  extending  boat  lines.  r      ui- 

To  bring  about  a  large  use  of  inland  waterways,  a  cooperative  effort  of  pubUc 
authorities,  business  enterprise,  and  the  shipping  public  is  required. 

Recommendation. — The  committee  recommends  that  waterway  service,  in- 
cluding through  rail-and-water  routes  and  rates  with  suitable  divisions  of  rates 
between  the  two  types  of  carrier,  be  facilitated  by  public  and  private  agencies 
wherever  economically  warranted  and  in  the  public  interest. 

11.    OPTIONAL   STORE-DOOR    COLLECTION    AND    DELIVERY 

Present  methods. — The  present  method  of  handling  less-than-carload  goods 
through  the  freight  stations  in  our  larger  traffic  centers  is  wasteful  and  time 
consuming,  and  is  largely  responsible  for  frequent  congestion  at  those  stations. 
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Delays. — The  prevailing  practice  is  to  notify  the  consignee  of  the  arrival  of 
less  than  carload  lot  freight  after  it  has  been  unloaded  in  the  freight  house,  or 
the  cars  containing  carload  freight  have  been  placed  on  the  team  or  industry 
tracks.  The  railroads  give  the  consignee  an  allowance  of  48  hours  free  time 
for  the  loading  and  unloading  of  carload  freight  and  for  the  removal  of  less  than 
carload  lot  freight  from  the  freight  stations.  Partly  because  of  unorganized 
cartage  methods  and  inadequate  storage  facilities  and  partly  because  many 
goods  are  sold  after  arrival  at  the  terminal,  a  large  proportion  of  the  consignees 
take  full  advantage  of  the  free  time  allowance,  so  that  carload  shipments  fre- 
quently remain  on  the  team  tracks  in  excess  of  two  days  and  inbound  less  than 
carload  lot  shipments  remain  in  the  freight  houses  more  than  three  days. 

Congestion. — Failure  to  remove  the  less  than  carload  lot  freight  from  the 
freight  houses  often  results  in  such  congestion  that  the  equipment  is  held  up,  and 
moreover  causes  a  piling  up  of  goods  in  the  freight  houses,  with  great  resultant 
delay  and  confusion  in  locating  and  removing  shipments,  and  a  general  slowing 
down  of  the  entire  freight-house  operation.  The  tendency  of  shippers  to  dump 
their  outbound  goods  upon  the  freight  house  at  the  last  moment  produces  the 
same  effect.  This  in  turn  increases  cartage  inefficiency  and  "osts  by  delaying  the 
shippers'  vehicles. 

Cartage  load  inefficiency. — At  most  of  the  terminal  centers  the  cartage  to  and 
from  the  stations  is  unorganized,  and  whether  done  by  the  vehicles  of  the  shippers 
and  consignees  themselves  or  by  truckmen  under  contract,  the  trucks  often  do  not 
carry  full  loads  and  there  is  a  large  amount  of  empty  one-way  movement.  This 
multiplicity  of  empty  or  partly  loaded  trucks  waiting  in  line  adds  greatly  to  the 
congestion  at  the  stations  and  on  the  streets. 

Store-door  service. — At  a  large  city,  where  the  terminals  are  complicated,  in- 
bound less  than  carload  lot  freight  should  be  delivered  to  the  address  of  the 
consignee  and  outbound  less  than  carload  lot  freight  should  be  collected  from  the 
consignor  by  the  cartage  organization  at  a  reasonable  charge  plus  the  freight  rate, 
and  in  full  cooperation  with  all  rail  and  water  carriers  serving  that  city.  The 
separate  charge  for  collection  or  delivery  in  the  published  tariffs  is  desirable  so 
that  the  shipper  or  consignee  may  readily  determine  whether  it  is  to  his  advantage 
to  avail  himself  of  this  service  and  also  to  avoid  any  tendency  toward  forcing  the 
carriers  to  absorb  these  collection  and  delivery  charges. 

Advantages  of  same. — Such  a  plan  would  involve  cooperation  by  tlje  cartage 
organizations,  the  carriers  and  the  shippers  and  would  produce  the  following 
results : 

Prompt  delivery. — 1.  Inbound  less  than  carload  lot  freight  would  be  delivered 
promptly  upon  arrival.  It  should  be  arranged  to  dispatch  the  bulk  of  the  inbound 
traffic  from  the  stations  as  is  done  at  English  and  Canadian  freight  stations. 
The  delays  arising  under  the  present  system  of  notifying  consignee  and  holding 
goods  until  called  for  could  thus  be  avoided. 

Terminal  relief. — 2.  The  rail  haul  could  begin  or  end  at  an  outlying  station, 
readily  accessible  to  highway  vehicles,  thus  avoiding  the  delay  and  expense  of 
moving  cars  or  freight  through  the  terminal  to  some  less  than  carload  lot  freight 
station  in  the  congested  district. 

Terminal  outlay. — 3.  The  railroads  would  be  relieved  of  the  necessity  of  increas- 
ing their  expensive  less  than  carload  lot  freight  stations  in  the  heart  of  the  busy, 
and  generally  congested,  business  districts. 

Reduction  of  steel  congestion. — 4.  Street  congestion  would  be  reduced. 

Such  a  system  of  store-door  collection  and  delivery  would  constitute  a  great 
contribution  on  the  part  of  organized  cartage  to  the  solution  of  the  terminal 
problem. 

Recommendation. — The  committee  recommends  that  store-door  collection  and 
delivery,  at  the  option  of  the  shipper,  with  reasonable  separately  itemzied  trucking 
charges  in  the  published  tariffs,  be  established  as  rapidly  as  practicable  by  agree- 
ment between  the  carriers  and  the  shippers,  beginning  at  the  centers  of  greatest 
congestion. 

12.    MOTOR   TRANSPORT   AS   AN    AUXILIARY    TO    THE    RAILWAY   SERVICE 

Terminal  relief. — Organized  motor  transport,  besides  assisting  in  store-door 
collection  and  delivery,  can  relieve  the  railroads  of  various  forms  of  uneconomical 
service  within  the  terminal  areas,  thus  reducing  yard  congestion  and  releasing 
many  cars  for  more  profitable  line  haul. 

Motor  field  outside  terminals. — Outside  of  the  terminal  areas  there  are  distance 
zones,  varying  in  diflFerent  localities  and  for  different  commodities,  in  which  one 


RAILROAD  CONSOLIDATION 


249 


^vne  of  carrier  the  motor  for  short  haul  and  the  railway  (or  waterway)  for  long 
hau!  is  ctelriy  more  economical  than  the  other,  and  intermediate  fones  in  which 
competition  il  inevitable.     The  motor  vehicle  also  has  a  wide  field  where  there 

^  Icon:'Zl!Sti::t^nis  to  the  pubUc  interest,  a.  well  as  lot^^Jn^^re^ 
««  th.  r»«nm.tiv(.  carriers  that  the  economic  hmitations  of  each  type  ot  carrier 
te  r^oKS  Itot  theTailrords  be  permitted  *«  discontinue  unprofitable  service 
i^  .^id  the  motor  is  better  suited,  and  that  the  motor  abandon  its  efforts  to 
hai^dle  Kenerartraffic  over  excessive  distances.  However,  b«<=»'^%°f J^e  p""'^ 
Xr»^ffr  of  their  service  the  railroads  have  performed  and  must  continue  to 
nerfOTmsoL  service  which  is  unprofitable,  chiefly  in  territory  where  service 
hvmSorvehier  would  also  be  unprofitable.  To  maintain  adequate  trans- 
p^rtTttn'in  suchcl^es,  and  avoid  adding  to.the  ^at^bY^-i^Vf  ^^  */t^,'^^^^^^^^ 
r«JlrnaHs  should  be  protected  against  unfair  competition  of  motor  capers, 
in  some  ct^  unprofiteble  steam*  railroad  service  can  be  beneficially  replaced 

%uv2mf^lfy  /erricef-R^llTin^'an  often  extend  or  supplement  their  servic^ 
by  ffltae^?  and,  in  States  where  this  is  now  prohibited,  such  restrictions  should 

^^ Recommendation  -The  committee  believes  that  wherever  experience  indicates 
♦hft  ft  wUl  be""  the  public  interest,  regulatory  bodies  should  facilitate  the  utiliza- 
tion of  motor  transport  to  replace  unlconomical  forms  of  rail  service  to  relieve 
ya"d  anrt^rmiJ;;i3ngeltion%nd  to  extend  existing  steam  and  electric  railway 

services. 

13.    REGULATION    OF    COMMON-CARRIER    MOTOR    VEHICLES 

Need  of  reaulation— Cutthroat  competition.— There  has  been  brought  to  the 
«ftPntion  Of  the  committee  evidence  of  a  need  for  a  certam  measure  of  regulation 
orcommon-carn^^^^  This  arises  from  the  fact  that  a  considerable 

nart^f  motor  trlnsport  is  in  the  hands  of  operators  who  know  httle  of  cost 
accLntir  a^ s^ma^^^^^  break  rates  every  day  and  are  forced  out  of  business 
fvhpnthVif  trucks  wear  out.  Under  these  conditions  motor  service  in  manv  cases 
remains  und^^^^^^^^^  and  the  public  is  unable  to  reaUze  the  ^"11  possibilities  of 

mX  transport  even  though  it  may  derive  temporary  benefit  from  charges 
ife^ow  cost  The  railroads,  on  the  other  hand,  in  cases  where  niotor  transport  is 
more  economical  will  not  be  able  to  withdraw  from  unprofitable  service  and 
^ve  the  exS  dT^  to  unnecessary  stations -and  station  personnel  until  the 
nnhlic  is  assured  of  reliable  and  continuous  truck  service. 

^  ronanuoursertS/— It  is  evident  that  if  under  certain  conditions  the  motor 
veSfs  to  supplant  the  steam  or  electric  railroad  i" /^  •.  ^^^^t"' «t\tXd 
luDv\y  the  servSe  throughout  the  entire  year  and  oyer  definit^  routes  at  stated 
nmes  This  indicates  that  the  motor  vehicle  performing  the  service  should 
secure  a  certificate  of  convenience  and  necessity  from  the  duly  constituted  pu^^^^ 
*uLii.r^r.^  should  he  reouired  to  cive  continuous  service.  It  also  naturally 
authority  and  should  be  requirea  to  g^  must  remove  snow  and  otherwise 

SiX  highways  in^Sb^LTdUion  at  all  times  as  part  of  the  highway 

"^f^mmTn^and  private  carriers.-The  requirement  of  continuous  service  can 
obvioTsW  be  Applied  onlv  to  the  common-carrier  motor  vehicle.  It  is  not  feasib  e 
Cr  durable  toTnS^^^  the  shipper's  right  either  to  move  his  goods  on  his 

own  trucks  or  to  contract  with  private  truck  operators.  . 

TherriiL  b^^^  recognition  during  the  past  few  years  of  the  principle 

thJt  those  engaged  in  ^  business  of  common  carrier  by  motor  vehicle  should  be 
subject  to  r3ation  as  to  rates  or  service  just  as  other  common  carriers. 

M^rXuslines  —Unregulated  competition  of  motor-bus  lines  with  electric 
raihoads  o?  of  several  bus  lines  with  each  other,  may  temporarily  give  increased 
service  oVTow^^^^  but  inevitably  it  will  result  in  decreased  earnings  and  a 

lowerTng  of  tl^standards  of  service,  until  one  or  all  of  the  competitors  are  faced 
with  n.ln  Under  proper  regulation,  inteUigently  and  fairly  apphed,  such  as 
has  bl^adopted  inTnumb^^^  of  States,  the  extent  to  whi^ch  competition  is  de- 
drlbirrn  the  public  interest  rests  with  the  regulatory  body.  Destructive  rate 
SneTs  presented,  and  dulv  authorized  motor-vehicle  common  carriers  are 
accoVd'edVe'lI^^^^^^^^  given  to  other  public  utiUtethi^^^^^^^^^ 

nrovidinir  the  icreatest  measure  of  useful  service  to  the  public,  inrougn  juaicious 
Teeulation  anf  on^^^^^^  way,  will  it  be  possible  to  obtain  efficient,  economical, 
.3adequat^  e^ain^^^^    of  motor  transport  and  electric  or  steam  railroads. 
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Regulating  bodies. — Municipal  regulation  of  common-carrier  motor  service 
frequently  interferes  with  the  effectiveness  of  this  form  of  transportation,  par- 
ticularly where  such  municipal  regulation  conflicts  with  regulation  by  the  State. 

The  principle  of  regulation  by  State  regulatory  bodies  of  intrastate  traffic  has 
been  quite  generally  accepted  in  this  country  and  is  believed  to  be  sound  as 
applied  to  motor-vehicle  common  carriers  as  well  as  to  other  public  utilities. 

The  transportation  act,  1920,  while  defining  the  national  policy  in  relation  to 
rail  and  water  carriers  in  traffic  affecting  interstate  commerce,  does  not  cover 
highway  common  carriers  engaged  in  such  traffic.  It  remains  for  further  experi- 
ence to  develop  whether  and  to  what  extent  Federal  regulation  of  such  carriers 
Is  necessary. 

Recommendation. — TKe  committee  is  of  the  opinion  that  the  rates  and  services 
of  motor  common  carriers,  both  freight  and  passenger,  should  be  subject  to 
regulation  by  the  same  State  and  Federal  commissions  which  have  jurisdiction 
over  the  operations  of  other  common  carriers,  having  particularly  in  view  insuring 
to  the  public  adequate,  economical,  and  continuous  service. 

14.    MAINTENANCE  OP  HIGHWAYS 

Highways  an  economic  need. — Since  the  motor  vehicle  is  an  essential  addition 
to  the  transportation  agencies  required  in  our  modern  economic  life,  it  follows 
that  improved  roads  to  carry  the  motor  vehicle  are  equallv  necessarv.  These 
highways  are  free  to  the  generah  public,  and  are  built  out  of  general  public  funds 
just  as  are  schools,  parks  and  many  other  improvements  essential  to  the  public 
health  and  welfare.  The  highway  vehicle,  as  property,  should  naturallv  make 
its  proportionate  contribution  to  these  general  funds,  as  does  all  other  property^ 
including  that  of  the  railroads  and  other  carriers. 

Expense  of  maintenance. — The  maintenance  of  the  highways  presents  another 
question.  In  the  case  of  steam  and  electric  railways  the  investment  in  roadway 
is  charged  to  capital  account,  and  returns  on  this  investment  are  paid  out  of 
income,  but  on  the  other  hand  the  steam  and  electric  railwavs  have  certain 
franchise  rights  in  the  use  of  their  roadway.  Since  the  highway  vehicle  derives 
a  special  benefit  from  the  improved  highway,  your  committee*  believes  that  it 
should  bear  the  entire  expense  of  maintaining  these  roads  in  as  good  condition 
as  when  they  were  built,  even  where  this  involves  resurfacing  or  reconstruction 
of  the  same  type  of  road.  In  addition  to  a  maintenance  tax,  highwav  common 
carriers  should  pay  a  tax  in  exchange  for  franchise  rights  comparable  to  those 
owned  by  the  other  carriers. 

By  paying  the  cost  of  maintenance  of  the  highways  which  it  uses,  the  highway 
vehicle  puts  itself  on  an  equality  as  to  maintenance  with  the  steam  and  electric 
railways,  which  pay  for  the  maintenance  of  their  own  way  and  structures  through 
direct  charges  to  operation  instead  of  by  taxation. 

Recommendation. — The  committee  believes  that,  in  addition  to  bearing  an 
equitable  share  of  the  general  tax  burden,  the  road  users  should  pay  the  entire 
cost  of  maintenance  of  highways  through  special  taxes  levied  against  them, 
these  special  taxes  being  applied  exclusively  to  that  purpose. 

Taxation  of  transportation  agencies. — The  committee  has  also  considered  the 
further  recommendations  of  the  transportation  conference  dealing  with  methods 
of  general  taxation  of  transportation  agencies.  While  recognizing  the  great 
importance  of  the  subject  the  committee  feels  that  it  is  so  interrelated  with  the 
whole  question  of  public  taxation  that  it  should  be  considered  in  connection 
therewith  rather  than  as  a  part  of  this  report. 

Harry  A.  Wheeler,  Chairman.  George  W.  Niedringhaus. 

John  W.  Blodgett.  Charles  L.  Sangrb. 

H.  W.  Bramley.  Henry  D.  Sharpe. 

W.  J.  Dean.  H.  D.  Trunkey. 

F.  C.  DiLLARD.  J.  J.  Wait. 

Paul  J.  Kruesi. 

Arguments  in  the  Negative 

1.  national  transportation  policy 

Your  committee  is  of  the  opinion  that  the  national  policy  with  regard  to  transporta- 
tion should  have  in  view  the  development  and  maintenance  of  an  adequate  system  of 
rail,  water,  and  highway  transportation,  with  full  cooperative  service  of  all  agencies 
that  will  contribute  to  its  economy  and  efficiency. 


negative  argument 

Naiional  policy.— The  committee  has  attempted  to  define  a  ^.^^'^^^\^^}\^y 
With  regard  to  transportation.  It  may,  however,  wel  be  questioned  whether 
m-ivate  initiative  and  the  free  play  of  economic  forces  will  not  PT^duce  a  sounder 
development  than  can  be  had  by  any  attempt  to  work  out  in  advance  a  compre- 
hensive policv  on  theoretical  bases.  .         xu-       x  ^  +ko+  ;f 

LosseF through  car  shortage.-For  example,,  there  }^«„«^  ^ing  to  pro^^^^^^^ 
there  had  been  adequate  access  to  markets  in  the  fall  of  1922  agriculture  ana 
industrv  would  not  have  sustained  even  greater  losses  than  they  did  because  of 
the  shortage  of  transportation.     There  are  many  indications  that  restricted 
transportation  at  that  time  prevented  glutting  of  the  markets.     It  is  inevitable 
that  economic  processes  should  sometimes  offer  such  alternatives  and  it  is  fairer 
to  all  conceTned^that  these  processes  be  allowed  to  worVhemselves  out  naturaUy . 
Peak  load  —There  is  no  evidence  that  any  system  of  transportation  that  could, 
as  a  practical  matter,  be  provided  would  completely  prevent  peak-load  conges- 
?fons.     Estimates,  suih  as  those  given  in  the  comnaittee's  report,  must  be  largely 
a  matter  of  conjecture  and  any  attempt  made  to  follow  them  «^lf  t   on  the  one 
hand,  tend  to  restrict  development  in  some  localities  and    on  the  other  ha^d 
promote   the   construction   of   unnecessary   facilities   in   other   localities.      Ihe 
present  transportation  plant  has,  in  general,  worked  weU  and  carried  the  traffic 
successfullv.     The  same  influences  that  have  promoted  its  development  in  the 
past  should  be  able  to  take  care  of  future  requirements  for  expansion. 
^Competition,   not  cooperation,   natural.-The  proposal  that  efforts  should  be 
made  to  promote  coordination  and  cooperation  between  the  [ailways  tlie  water- 
ways and  the  highwav  carriers  is  also  contrary  to  natural  tendencies.     Each 
agencv  of  transportation  should  be  permitted  to  deve  op  in  response  to  any 
dlmand  for  transportation,  under  free  competition    with  the  survival  of  the 
fiU^st.     There  is  an  inherent  conflict  of  interests  between  the  different  types  of 
carriers  and  it  is  unfair  to  suggest  that  any  agency  should  give  up  traffic  which 
?t  has  developed  through  its  own  efforts.     Left  to  their  own  initiative,  the  dif- 
ferent aglndes  will  cooperate  as  far  as  it  is  desirable  and  in  their  own  interests, 
and  it  is  verv  doubtful  whether  any  efforts  of  regulating  commissions  or  other 
public  or  semi-public  bodies  could  materially  influence  their  action. 
^  Waterways.-There  are  serious  dobuts  as  to  the  usefulness  of  inland  water- 
ways, and  the  effort  to  develop  them  by  promoting  their  coordination  with  the 
railwavs  mav  be  largelv  a  waste  of  effort.  ,        xu  4. 

New  agencies.— The  general  introduction  of  any  new  agency  such  as  the  motor 
truck  has  a  serious  influence  upon  the  channels  of  trade  and  upon  property  values 
of  estabUshed  businesses.  Any  artificial  stimulation  of  the  use  of  such  instrumen- 
talities would  tend  further  to  upset  existing  conditions. 

2.    the    transportation    act,    1920 

The  committee  recommends  that  there  be  no  change  in  the  important  principles  of 
the  transportation  act  until  after  further  experience. 

negative  argument 

Transportation  ad.— The  underiying  principles  of  the  transportation  act  are 
wrong,  being  based  on  the  conception  that  transportation  should  be  subjected 
To  a  regulation  which  the  Supreme  Court  has  called  a  fostering  guardianship 
instead  of  regulation  to  prevent  unreasonable  rates  and  to  stop  discrimination 
UndTr  the  eariier  regulation  the  railroads  were  protected  by  their  constitutional 
rights  against  confiscatory  rates,  and  the  public  was  protected  against  unreason- 
able rates.  Out  of  rates  coming  between  these  extremes  a  good  part  of  the  larger 
transportation  svstem  in  the  world  has  been  constructed.  «^„^+;+„+«  « 

Section  i5a.- While  it  is  recognized  that  section  15a  doe«  not  constitute 
guaranty  in  the  usual  sense,  yet  it  does  place  the  railroads  in  a  different  situation 
from  the  farmer  and  the  business  man,  the  income  return  to  the  railroads  being 
largely  assured,  as  well  as  limited,  through  the  Government  regulation  of  rates. 
Such  interference  with  incentive  to  individual  effort  is  undesirable. 

Economic  laws.-The  provisions  of  section  15a  violate  economic  laws  because 
they  would  apparently  require  rates  to  be  increased  in  times  of  business  depres- 
sion when  the^  is  a  minimum  demand  for  transportation,  and  to  be  decreased 
in  times  of  great  prosperitv  when  the  demand  is  at  its  maximum.  The  railroads 
incividually  are  to  earn  the  fixed  return  if  they  can,  but  if  they  do  not,  they  are 
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not  permitted,  except  to  a  limited  extent  for  special  purposes,  to  recoup  them- 
selves out  of  earnings  in  excess  of  the  permissive  rate  earned  in  more  prosperous 
"times. 

Railroad  credit. — Section  15a,  according  to  the  committee,  is  necessary  to  the 
restoration  of  railroad  credit  to  enable  them  to  obtain  new  money  for  needed 
facilities.  Investors  in  railroad  securities,  however,  do  not  consider  securities  as 
a  class;  they  study  the  situation  of  the  particular  security  in  which  they  are  asked 
to  invest.  Unless  the  margin  of  earnings  is  sufficiently  ample  to  safeguard  that 
security  during  lean  periods,  the  security  is  discriminated  against.  Money  can 
not  be  attracted  to  the  railroad  industry  if  the  earnings  are  limited  in  good  times 
and  there  is  no  guarantee  against  loss  in  poor  times. 

State  regulation — Roads'  best  years. — The  claim  made  that  the  State  regulatory 
bodies  have  often  made  it  impossible  for  the  railroads  to  earn  a  fair  return  has 
"been  given  altogether  too  much  credence.  Only  about  15  per  cent  of  the  traffic 
of  the  country  is  intrastate;  the  other  85  per  cent  has  long  been  subject  to  Federal 
regulation  and  for  years  the  law  has  been  that  when  it  was  proven  that  State  rates 
were  placing  an  undue  burden  upon  or  unjustly  discriminating  against  interstate 
commerce,  the  Federal  commission  could  require  the  elimination  of  the  discrimi- 
nation. The  three  best  years  our  railroads  ever  had  were  those  just  prior  to 
Federal  control  and  at  that  time  our  dual  system  of  regulation  was  in  full  sway. 
All  that  is  needed  to  make  our  carriers  prosper  is  an  abundance  of  traffic.  This 
is  conclusively  demonstrated  by  the  trend  of  their  earnings  during  the  past  year. 
So  long  as  we  have  a  fixed  statutory  rate  of  return,  the  railroads  will  not  feel  free 
to  readjust  rates.  Naturally  they  are  not  inclined  to  change  any  rates,  the 
measure  of  which  has  been  fixed  by  the  commission  in  its  attempt  to  meet  this 
requirement  of  the  law.  The  welfare  of  our  industries  and  the  railroads  demands 
sufficient  elasticity  of  the  rate  structure  to  meet  the  requirements  of  constantly 
changing  conditions. 

The  railroads  have  a  constitutional  right  to  earn  a  fair  return,  irrespective  of 
the  provisions  of  the  law,  and  no  legislation  regarding  it  is  necessary.  This  con- 
stitutional right  the  courts  have  recognized  in  important  cases. 

Securities. — The  control  by  the  Interstate  Commission  of  the  issue  of  railway 
securities  and  the  application  to  be  made  of  the  proceeds  thereof,  is  also  a  violation 
of  the  principle  of  private  initiative.  This  control,  in  effect,  places  in  the  hands 
of  the  Federal  commission  the  power  to  determine  how  railroad  property  shall  be 
developed  and  thus  materially  interferes  with  the  successful  growth  of  these 
properties. 

Consolidation. — Another  interference  with  the  freedom  of  developments  of  the 
transportation  system  under  private  initiative  is  found  in  the  provisions  of  the 
transportation  act  relating  to  railroad  consolidation.  The  most  imp  rtant 
objections  to  this  part  of  the  new  legislation  may  be  stated  as  follows: 

1.  There  should  bd  no  relaxation  of  the  rule  that  competition  must  be  fully 
preserved,  and  in  no  case  should  consolidation  of  parallel  competitive  lines  be 
allowed. 

2.  No  general  redistribution  of  railway  properties  can  be  brought  about 
without  changing  seriously  the  existing  routes  and  channels  of  trade  and  com- 
merce. 

3.  It  is  impossible  to  rearrange  the  railway  properties  so  as  to  produce  systems 
of  equal  strength,  operating  at  the  same  cost,  and  earning  the  same  rate  of  return. 
The  larger  the  proposed  systems,  the  more  difficult  will  it  be  to  equalize  these 
factors. 

4.  No  important  economies  of  operation  can  be  brought  about  by  consolidation. 
On  the  other  hand,  looser  supervision  will  probably  increase  operating  costs. 

5'.  A  few  great  railway  systems  will  produce  an  undue  centralization  of  power 
in  a  few  hands.  Commercial  development  will  be  largely  controlled  by  a  small 
handful  of  railway  magnates. 

6.  Great  systems,  20,000  miles  and  over,  if  financially  successful,  will  be  power- 
ful, arrogant  and  indifferent  to  shippers'  needs. 

7.  Such  systems,  if  not  successful,  will  produce  a  far  more  serious  problem 
than  any  we  now  have.  There  will  exist  then  no  power,  but  the  Government, 
adequate  to  take  over  such  properties. 

8.  The  plan  is  nothing  but  a  gigantic  experiment  of  doubtful  results.  The 
promise  of  benefit  is  vague  and  uncertain;  the  probability  of  injurious  results  is 

.great. 

9.  There  is  no  sufficient  information  available  for  undertaking  the  consolida- 
tion of  railways  upon  a  wholesale  scale. 

In  view  of  all  these  facts  it  is  evident  that  the  public  interest  will  be  promoted 
best  by  repeal  of  the  consolidation  provisions  of  the  transportation  act  and  ad  her 
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ence  to  the  policy  tried  out  and  justified  over  many  years  of  experience  before 
the  enactment  of  the  legislation  of  1920. 

Labor  Board. — The  labor  provisions  of  the  transportation  act  should  be  repealed 
because  the  Railroad  Labor  Board  has  not  been  able  to  establish  a  satisfactory 
method  for  the  settlement  of  railroad  labor  disputes.  While  it  has  exercised  an 
influence  that  mav  have  led  to  the  avoidance  of  some  strikes,  it  did  not  prevent 
the  shopmen's  strike  of  1922.  Its  existence  operates  to  hamper  the  initiative  of 
the  employers  and  the  employees  on  individual  railroads  to  reach  agreement  on 
questions  in  dispute;  in  fact,  it  acts  as  an  invitation  to  submit  to  the  board  trivial 
disputes  which  would  otherwise  be  handled  by  local  committees.  Given  the 
opportunitv,  employers  and  employees  may  be  expected  to  work  out  their 
differences  'more  satisfactorily  under  some  such  system  as  was  embodied  in  the 
Newlands  Act. 

The  committee,  while  asserting  that  the  provisions  of  the  transportation  act 
are  sound  and  practical,  urges  that  there  be  no  change  until  after  further  ex- 
perience. The  act  has,  however,  been  in  effect  for  four  years.  This  is  a  suffi- 
cient time  for  a  fair  test.  There  has  now  been  sufficient  experience  to  warrant  a 
thorough-going  scrutinv  of  the  provisions  of  the  transportation  act  and  a  re- 
weighing  of  each  important  principle  in  the  light  of  its  results  in  application. 

3.    RECAPTURE    OF    EXCESS    EARNINGS 

The  committee  believes  that  the  principle  of  recapture  of  excess  railroad  earnings 
is  in  the  public  interest  as  an  essential  part  of  the  rule  of  rate  making. 

NEGATIVE    ARGUMENT 

Recapture  clause. — While  the  Supreme  Court  has  decided  in  favor  of  the  con- 
stitutionalitv  of  the  recapture  provisions  of  the  transportation  act,  it  does  not 
follow  that  those  provisions  constitute  a  sound  policy.  To  take  from  one  business 
enterprise  part  of  the  results  of  its  energy,  of  its  economy,  or  even  of  the  favorable 
circumstances  which  it  may  have  created  or  taken  advantage  of  through  exercise 
of  foresight  and  energy,  in  order  to  permit  of  such  rate  regulation  as  will  be  more 
favorable  to  other  business  enterprises  than  would  be  possible  without  the  recap- 
ture provision,  is  paternalistic. 

Effective  initiative. — The  effect  of  the  recapture  clause,  as  in  the  case  of  all  such 
measures,  can  be  only  to  suppress  enterprise  and  energy.  To  the  extent  that 
any  business  knows  that  it  is  to  be  deprived  of  the  fruit  of  its  efforts,  by  just  that 
much  will  its  efforts  be  checked.  That  is  a  bad  thing  for  the  business  and  for 
those  depending  on  it  for  service.  It  is  especially  bad  for  a  railroad,  for  the 
public  has  to  depend  to  a  peculiar  degree,  on  the  railroads.  Any  curtailment 
of  their  energy  and  their  efforts  to  grow  is  a  matter  for  public  regret. 

Step  bv  step  the  railroads  are  becoming  more  and  more  government  adminis- 
tered, 'fhere  is  becoming  less  and  less  room  for  business  enterprise  and  indi- 
vidual effort  and  less  and  less  hope  for  reward  from  it.  It  is  not  especially 
important  to  the  railroads  how  they  are  administered,  at  least  their  selfish  in  teres! 
is  a  phase  of  the  matter  in  which  we  are  not  particularly  interested,  but  it  is 
important  to  the  commerce  of  the  country  that  has  to  depend  on  transportation 
what  policies  govern  our  railroads  and  whether  those  policies  conduce  to  develop- 
ment  and  efficiencv 

Effect  on  rates — Use  of  excess. — The  recapture  clause  unduly  taxes  the  business 
of  the  countrv  bv  maintaining  rates  at  a  higher  level  than  would  be  allowed  if 
the  entire  revenu'e  remained  in  the  hands  of  the  railroads.  It  is  very  doubtful 
whether  the  funds  paid  in  to  the  commission  will,  in  fact,  be  profitably  utilized 
for  the  exi^ajjsion  of  the  transportation  plant,  particularly  as  the  act  prescribes 
that  they  shall  be  lent  only  when  "the  prospective  earning  power  of  the  applicant 
and  the  character  and  value  of  the  security  offered  are  such  as  to  furnish  reason- 
able assurance  of  the  applicant's  ability  to  repay  the  loan  within  the  time  fixed 
therefor."  Applicants  able  to  furnish  such  assurance  would  doubtless  be  able  to 
obtain  ample  credit  from  private  sources,  while  indigent  carriers  would  not  be 
able  to  benefit  from  the  recapture  provision,  and  furthermore,  the  interest  from 
loans  and  rentals  contemplated  will  go  to  the  public  treasury  and  not  to  those 
who  have  paid  the  higher  railroad  rates.  The  recapture  clause  has  not  even  the 
virtue  that  the  proceeds  go  to  put  the  weak  roads  on  the  paying  basis  that  is 
desirable  in  the  public  interest  to  maintain  all  transportation  on  a  high  plan  of 
efficiency.     It  penalizes  the  strong  road  without  materially  aiding  the  weak. 
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Wasteful  expenditures. — The  recapture  clause  also  results  in  wastefulness 
through  excessive  expenditures  for  overmaintenance  on  the  part  of  roads  earning 
enough  to  subject  them  to  the  recapture  provision,  and  practically,  it  is  beyond 
the  power  of  the  Interstate  Commerce  Commission  to  check  this  over-main- 
tenance. In  other  words,  it  has  the  same  effect  on  stimulating  wasteful  expendi- 
ture as  the  excess-profits  tax  which  the  Federal  Government  for  a  time  kept  in 
force  after  the  war  was  ended. 

The  whole  influence  of  the  recapture  provision  constitutes  an  interference 
with  the  principles  that  should  govern  private  business,  producing  an  artificial 
condition  that  tends  to  retard  individual  initiative  and  incentive. 

4.    SUPPLEMENTARY    LEGISLATION    TO    FACILITATE   CONSOLIDATION 

In  order  that  full  opportunity  may  he  given  the  railroads  to  consolidate  by  volun- 
tary action  subject  to  the  approval  of  the  Interstate  Commerce  Commission^  the 
committee  recommends  the  adoption  of  appropriate  supplementary  legislation,  in 
harmony  with  the  general  principles  of  the  transportation  act,  to  facilitate  such 
consolidation. 

NEGATIVE    ARGUMENT 

Facilitating  consolidation. — The  committee  bases  its  argument  on  the  assump- 
tion that  railroad  consolidation  as  outUned  in  the  transportation  act  is  desirable 
in  the  public  interest.  This  is  an  unwarranted  assumption  for  reasons  already 
stated  above. 

Management  problem. — The  committee  has  presented  in  its  report  statements 
purporting  to  show  that  by  the  application  of  methods  developed  in  large  Ameri- 
can corporations,  the  consolidated  railroad  companies  can  be  made  no  less  efficient 
and  responsive  to  local  needs  than  smaller  companies.  This  important  point 
can  hardly  be  said  to  have  been  proved  and  rests  largely  in  the  field  of  opinion. 

Practical  difficulties. — Furthermore,  even  were  consolidations  shown  to  be 
desirable,  the  committee  is  hardly  warranted  in  its  assumption  that  railroads 
can  be  consolidated  without  injustice  to  the  owners  or  the  public  and  that,  with 
the  removal  of  legal  obstacles,  consolidation  is  likely  to  proceed.  On  the  con- 
trarv  there  are  many  indications  that  to  accomplish  consolidation  would  require 
compulsion  which,  as  the  committee  indicates,  is  a  very  intricate  and  involved 
proposition,  bringing  up  constitutional  questions. 

nepeal. — The  committee's  proposal  that  supplementary  legislation  should  be 
passed  to  perfect  the  provisions  of  the  transportation  act  respecting  consolidations 
is  in  itself  an  admission  of  inadequacy  of  that  act.  The  consolidation  provisions 
can  hardly  be  said  to  have  had  lesser  trial  than  the  other  provisions  of  the  act. 
To  undertake  to  modify  or  supplement  the  consolidation  provisions  would  open 
up  the  whole  field  of  railroad  legislation.  The  only  remedy  is  in  the  complete 
repeal  of  those  provisions. 

Minority  shareholders. — The  proposals  suggested  regarding  the  treatment  of 
minority  stockholders  are  also  of  doubtful  wisdom.  Such  stockholders  should 
be  protected  against  any  reorganization  which  would  compel  them  to  surrender 
securities  of  known  value  for  securities  of  speculative  value. 

Taxes. — The  proposal  to  relieve  consolidations  of  the  taxes  ordinarily  levied 
on  such  mergers  is  an  indication  that  the  advantages  to  the  stockholders  antici- 
pated from  consolidation  are  not  such  as  to  be  convincing;  otherwise,  there  would 
be  no  such  appeal  for  relief  from  these  taxes. 

Stimulation. — That  consolidations  contemplated  are  not  a  natural  process  is 
shown  by  the  suggestions  included  in  the  committee's  report  that  there  should  be 
a  special  bureau  of  the  Interstate  Commerce  Commission  and  an  organization 
committee  for  each  consolidated  system  to  pass  upon  and  assist  in  bringing  about 
the  consolidations.  This  would  involve  further  unnecessary  interf^nce  on  the 
part  of  the  Government  with  private  business.  ^ 

Statutory  construction. — The  consolidation  provision  prescribing  that  competi- 
tion shall  be  preserved  and  the  existing  routes  and  channels  of  trade  maintained 
amounts  to  a  mandate  against  the  consolidation  of  all.  the  railroads  into  a  few 
systems  and  is  a  clear  recognition  of  the  fact  that  the  whole  structure  of  American 
commerce  and  transportation  is  built  upon  competition.  While  there  has  been, 
to  a  considerable  extent,  substitution  of  regulation  for  competition  in  rates,  com- 
petition of  railroads  is  still  a  controlling  factor  in  most  of  the  important  rate 
structures  in  the  United  States.  The  commission's  records  abound  in  decisions 
in  which  it  is  pointed  out  that  the  carriers  may  and  do  maintain  rate  structures 
through  stress  of  competition  which  the  commission,  as  a  regulating  body,  could 
not  undertake  to  establish  or  maintain.     Restriction  of  important  railroad  com- 
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petition  through  consolidation  would  certainly  have  a  very  far  reaching  effect 
upon  the  competitive  rate  adjustments  of  this  country.  Any  discussion  of  the 
importance  of  competition  seems  unnecessary  since  Congress  has  expressly 
provided  that  in  consolidation  of  railroads  "competition  shall  be  preserved  as 
fully  as  possible  and,  wherever  practicable,  the  existing  routes  and  channels  of 
trade  and  commerce  shall  be  maintained." 

Centralization. — If  all  of  the  steam  railroads  of  the  country  were  to  be  con- 
solidated into  substantially  19  mammoth  systems,  as  contemplated  by  the  ten- 
tative report  of  the  Interstate  Commerce  Commission,  it  would  tend  to  greater 
centralization  of  industry  and  destruction  of  present  channels  of  trade,  which 
have  been  developed  over  a  long  period  of  years  and  at  great  expense  to  the 
numerous  industries  throughout  the  country. 

Present  large  systems. — The  existing  railroad  trunk  systems  are  self-sufficient, 
are  prop)erly  located,  are  already  large  enough  and  any  general  consolidation 
would  do  more  harm  than  good. 

Valuation  necessary. — The  committee  proposes  legislation  evidently  intended 
to  expedite  consolidation.  Here  it  should  be  pointed  out  that  the  carrying  out  of 
consolidation  must,  in  accordance  with  the  law,  await  the  completion  of  the 
valuation  of  railroads,  a  process  which  is  likely  to  require  many  years.  In  view 
of  the  inevitable  delay  from  this  cause  no  urgency  is  seen  with  regard  to  the  other 
parts  of  the  consolidation  program. 

Difficulty  in  uniform  costs. — One  of  the  difficulties  anticipated  in  connection  with 
consolidation  is  the  establishment  of  systems  in  which  ''the  cost  of  transportation 
as  between  competitive  systems  and  as  related  to  the  values  of  the  properties 
through  which  the  service  is  rendered  shall  be  the  same,  so  far  as  practicable,  so 
that  these  systems  can  employ  uniform  rates  in  the  movement  of  competitive 
traffic  and  under  eflScient  management  earn  substantially  the  same  rate  of  return 
upon  the  value  of  their  respective  railway  properties."  It  does  not  appear  that 
the  supplementary  legislation  proposed  by  the  committee  would  contribute  to  the 
solution  of  this  difficulty.  Even  if  it  were  possible  to  estabhsh  the  systems 
contemplated,  having  for  the  time  being  a  uniform  rate  of  return,  the  experience 
of  the  past  clearly  demonstrates  that  such  uniform  rate  of  return  would  not  long 
continue.  The  present  efficient  operation  and  prosperous  Condition  of  certain  of 
our  leading  systems  to-day  may  be  contrasted  with  conditions  on  those  same  lines 
10,  20,  or  30  years  ago,  while  the  position  to-day  of  some  of  the  big  systems  which 
are  weak  financially  may  also  be  contrasted  with  the  strong  position  of  those  same 
roads  in  the  past. 

Under  these  conditfons  it  would  only  be  a  short  time  before  some  of  the  new 
consolidated  systems  would  become  weak  and  require  further  assistance.  The 
obvious  source  from  which  such  assistance  would  be  sought  is  the  Government, 
and  Government  aid  for  the  weak  roads  would  be  a  dangerous  step  in  the  direction 
of  Government  ownership  of  all  the  railroads. 

Consolidation  by  private  initiative. — In  view  of  all  the  uncertainties  governing 
any  stimulated  consolidation,  it  is  believed  to  be  far  safer  to  leave  the  further 
grouping  of  the  railroads  to  their  own  initiative  and  the  processes  of  natural 
evolution. 

5.   JOINT    USE    OP   TERMINALS 

The  committee  recommends  that  the  policy  of  connecting  and  coordinating  terminal 
facilities,  particularly  in  congested  centers,  and  providing  for  their  joint  use  on 
terms  prescribed  by  the  Interstate  Commerce  Commission,  be  applied  as  rapidly  as 
practicable. 

NEGATIVE    ARGUMENT 

Terminals. — The  suggestion  that  individual  railroads  should  open  to  other 
carriers  terminal  facilities  which  they  have  established  at  important  traffic 
centers  is  a  threat  against  the  preservation  of  competition.  To  do  this  would 
tend  to  discourage  individual  effort  and  initiative  by  depriving  such  railroads  of 
the  fruits  of  their  enterprise,  superior  judgment,  foresight  and  the  advance 
provisions  they  may  have  made  for  the  growing  needs  of  their  traffic  in  such 
localities. 

Terminal  advantages. — Railroad  investment  in  terminal  properties  embraces 
strategic  advantages  that  outweigh  their  cost.  A  railroad  with  its  own  tracks 
is  in  position  to  secure  a  large  percentage  of  the  total  traffic  for  a  maximum  haul 
over  its  own  lines.  It  is  not  to  be  expected  that  railroad  companies  with  adequate 
terminals  will  willingly  admit  other  railroads  to  an  equal  use  of  such  facilities. 

If  deprived  of  the  opportunity  to  maintain  the  competitive  superiority,  which 
it  may  have  through  the  possession  of  superior  terminals,  the  individual  railroad 
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will  lose  the  incentive  to  improve  its  terminal  facilities  Furthermore  while 
at  present  a  railroad  with  inferior  terminal  facilities  is  often  stimulated  by  the 
necessities  of  competition  to  furnish  superior  line  service  so  as  to  offset  terminal 
inferioritv.  this  stimulus  would  largely  be  eliminated  by  the  joint  use  of  terminals. 

Capacity.— Ag&in,  terminal  facilities  generally  have  been  provided  for  the  ac- 
commodation of  the  traffic  of  the  company  or  companies  which  constructed 
them  and  have  been  designed  with  reference  to  the  reasonable  requirements 
of  such  traffic.  They  are  not  intended  or  adequate  for  the  use  of  additional 
railroads.  If  all  existing  terminal  stations  and  team  tracks  were  thrown  open 
to  general  use  of  all  railroads  reaching  a  large  terminal  area  the  result  would 
be  to  overioad  these  terminals,  delay  transportation,  increase  terniinal  expens^ 
and  decrease  terminal  efficiency.  Joint  use  of  trackage  in  such  large  railroad 
centers  will  involve  insuperable  difficulties  of  management  by  increasing  the 
complexities  of  operation  and  dividing  responsibility.  Anything  that  tends  to 
increase  the  difficulties  of  operation  and  to  dealy  the  movement  of  traffic  would 
increase  terminal  expenses  and  be  detrimental  to  the  shipping  public 

Present  joint  wse.— According  to  a  report  of  the  Bureau  of  Railway  Economics, 
prepared  in  1921,  there  were  then  in  joint  use  by  railroad  companies,  245  engine 
terminals,  1,006  freight  stations,  585  switch  yards,  and  3,179  passenger  stations. 

The  report  further  stated  that  9,646  miles  of  railroad  line  and  16,141  miles  of 
tracks  were  jointly  used,  and  that  125  switching  and  terminal  companies  fur- 
nished trackage  rights  to  281  railroads.  This  shows  that  the  possibilities  of 
joint  use  of  terminals  have  not  been  overlooked  by  the  railroads. 

Differences  in  terminal  problems.— There  is,  however,  so  much  dissimilarity 
between  terminal  areas  that  each  situation  must  be  studied  separately  and  no 
general  rules  can  be  formulated  for  the  common  use  of  terminal  facilities  in  differ- 
ent terminal  areas.  Railroad  operations  in  a  large  terminal  area  are  very  complex 
and  require  the  exercise  of  all  the  skill  and  ingenuity  of  men  who  have  devoted 
many  years  to  this  important  part  of  railroad  transportation.  The  committee 
suggests  that  the  studies  of  the  possibilities  of  joint  use  of  terminals  should  be 
carried  on  by  public  authorities,  but  terminal  operations  constitute  such  a 
specialized  field  of  railroad  service  that  only  the  men  who  actually  perform  or 
supervise  the  operations  of  a  particular  terminal  are  competent  to  determine 
whether  any,  and  if  so,  what  additional  railroads  could  be  admitted  to  the 
common  use  of  such  terminal  without  unreasonably  interfering  with  its  efficient 
operation.  The  problem  of  the  joint  use  of  existing  terminals  should  be  left 
iii  the  hands  of  those  best  fitted  to  solve  it,  namely,  the  raalroad  companies  and 
their  experts  in  terminal  operations. 

6.    RAILROAD    REGULATION    BY    ADMINISTRATIVE    AGENCIES 

The  committee  believes  that  the  public  regulation  of  common  earners  should  be 
carried  out  through  the  properly  constituted  Federal  and  State  administrative  agencies, 
provided  with  adequate  facilities  to  make  their  work  prompt  and  effective,  rather 
than  by  inelastic  legislation  dealing  with  rates  or  other  problems. 

NEGATIVE    ARGUMENT 

Regulating  agencies.— The  committee  assumes  that  an  elaborate  system  of 
regulation  of  railroads  is  necessary  but  does  not  give  any  adequate  reason.  On 
the  other  hand,  it  does  not  take  into  account  the  interference  with  private  rights 
and  desirable  initiative  which  such  regulation  would  entail  ,  .  .      . 

Another  method.— An  alternative  meriting  careful  consideration  would  be  to 
enact  suitable  laws  to  govern  the  practice  of  the  railway  business  and  then  leave 
it  to  the  courts  to  decide  in  case  any  carrier  should  be  charged  with  jninngmg 
such  laws.  In  this  wav  the  railroad  managers  could  act  under  a  clearly  defined 
and  relativelv  permanent  regime  without  being  required  to  spend  a  large  part 
of  their  time"  in  hearings  before  regulating  commissions  and  without  constantly 
having  to  readjust  their  operations  to  comply  with  a  long  series  of  administrative 

^Judidal  questions.— The  authority  of  the  Interstate  Commerce  Commission  to 
determine  the  value  of  the  carrier's  property,  to  decide  on  what  shall  be  a  fair 
return  and  to  pass  upon  the  fairness  of  rates  constitutes  an  infringement  upon  the 
power  of  the  courts,  while  its  authority  to  control  capital  issues  and  expenditures 
IS  an  equal  infringement  upon  the  power  and  discretion  that  should  be  in  the  hands 
of  the  railroad  management  which  should  be  solely  responsible  for  the  success  or 
failure  of  the  railroad  enterprises. 


Commission  government. — To  place  such  a  large  measure  of  control  of  the  vitally 
important  agencies  of  transportation  in  the  hands  of  administrative  commissions 
would  tend  to  deprive  the  people  of  the  right  to  decide  these  important  questions 
of  national  or  state  policv  through  their  elected  representatives.  Commission 
action  applied  to  specific  cases  often  fails  to  meet  public  need  and  the  direct 
remedv  obviously  is  through  the  legislative  authority. 

Size'  of  task  of  Interstate  Commerce  Commission. — The  committee's  suggestion 
for  the  improvement  of  the  efficiency  of  the  Interstate  Commerce  Comnaission  by 
regional  organization  or  otherwise  is  a  frank  recognition  of  the  serious  difficulties, 
if  not  the  impossibilities,  of  satisfactory  handling  by  an  administrative  commis- 
sion of  the  multitude  of  duties  with  which  that  commission  is  charged.  Any 
attempt  to  enlarge  the  commission  or  give  it  a  regional  organization  would 
involve  great  danger  of  further  extending  its  regulatory  activities,  making  them 
more  complicated,  rendering  its  work  less  effective,  and  placing  upon  the  pubhc 
still  heavier  charges  for  the  costs  of  this  overhead  administration. 

7.  READJUSTMENT  OF  RELATIVE  FREIGHT  RATE  SCHEDULES 

The  committee  believes  that  the  present  situation  demands  a  readjustment  of 
relative  freight  rates  rather  than  a  general  reduction  of  all  freight  rates;  and  recom- 
mends that  such  readjustment  be  prosecuted  by  the  existing  agencies  in  pursuance 
of  established  methods  with  the  greatest  possible  dispatch. 

NEGATIVE    ARGUMENT  \ 

Rates.— Thai  the  railroads  have  been  receiving  a  return  below  that  which  the 
Interstate  Commerce  Commission  has  determined  as  fair  does  not  prove  that 
railroad  rates  in  the  United  States  are  not,  as  a  whole,  unreasonably  high.  Any 
such  assumption  overlooks  the  all-important  element  of  railway  costs. 

Operating  costs. — There  are  many  opportunities  for  reducing  railway  costs  by 
various  obvious  measures,  notablv  through  a  reversal  of  the  pohcy  with  regard 
to  railroad  labor  that  has  been  in  effect  since  the  passage  of  the  Adamson  law, 
through  needed  action  to  reduce  the  price  of  coal,  and  through  reduction  of  the 
heavv  taxation  imposed  upon  the  carriers  under  the  prevailing  public  policy. 
Until  railroad  costs  and  rates  have  been  reduced  there  can  not  be  a  return  to 
normal  conditions  in  manv  Hues  of  production  and  distribution,  and  until  such 
return  to  normal  is  accomplished  these  processes  will  inevitably  be  hindered. 

Price  levels.— The  committee's  suggestion  that  the  reasonableness  of  rates 
should  be  judged  bv  comparison  with  pre-war  rates  in  relation  to  commodity  prices 
is  one  which,  if  given  general  application  throughout  the  economic  structure  and 
pursued  to  its  logical  conclusion,  would  effectively  prevent  a  return  to  a  more 
normal  relation  of  prices  to  the  fundamental  units  of  value  as  fixed  by  the  gold 
standard.  A  contrarv  policv  should  be  followed  by  taking  advantage  of  every 
opportunity  in  the  various  economic  fields  to  bring  back  prices  to  normal  levels 
and  thus  restore  health v  conditions.  ^ 

Rates  e/scw/jere.— Similarlv,  there  is  little  weight  in  the  committee  s  sugges^on 
that  comparison  with  foreign  rates  is  favorable  to  the  American  railroads.  The 
great  difference  in  physical  conditions,  length  of  haul,  types  of  equipment  and 
operating  practices  constitutes  a  great  natural  advantage  to  the  American  rail- 
road, and  the  American  public  is  entitled  to  have  these  advantages  reflected  in 
in  the  lower  transportation  costs  necessary  to  the  continued  development  of  the 
country.  The  rate  situation  must  be  viewed  on  its  merits  rather  than  in  relation 
to  any  former  or  outside  standards. 

Basis  for  rate  making  .—Though  the  rate  structure  of  this  country  may  not  be 
founded  on  theories  acceptable  to  the  academic  mind  trained  in  mathematic 
formulas,  it  rests  on  a  basis  of  experience  and  embodies  the  practical  results  of 
competition.  There  may  be  many  rates  that  ought  to  be  corrected,  but  the  fun- 
damental fact  is  that  they  were  made  by  business  men  and  made  to  move  goods. 
If  this  basis  of  competition  were  abandoned  and  a  cost-of-service  basis  substi- 
tuted with  disregard  of  the  value  of  the  service  and  what  the  traffic  will  bear, 
it  would  not  only  involve  danger  of  substantially  increased  rate  levels,  but  also 
diversion  of  tonnage  from  the  railroads,  isolation  of  industry,  relegation  and  limi- 
tation of  commercial  and  industrial  centers  to  their  own  back-yard  territory,  and 
consequent  loss  of  revenue  to  the  railroads. 

Time  for  revision. — If  a  revision  in  the  freight  rate  structure  were  desirable 
from  any  pmnt  of  view,  the  present  would  be  a  bad  time  to  make  it,  because  of 
the  uncertainties  of  the  existing  business  situation.     The  revision  of  the  rate 
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structure  would  cause  disruption  of  business  as  between  different  localities.  It 
would  change  the  relationships  between  the  various  cities.  It  would  work  detri- 
mentally against  business  as  a  whole  and  against  different  communities. 

Effect  of  present  rates. — The  rate  structure,  as  it  is,  moved  last  year  by  far 
the  greatest  volume  of  traffic  ever  handled  by  our  railroads,  and  there  appears 
to  be  no  demand  on  the  part  of  the  shipping  public  for  a  general  revision  of  rate 
relationships.  Rates  should  remain  as  they  are  until  a  sufficient  time  has 
elapsed  to  show  beyond  a  doubt  what  ought  to  be  done  with  them.  If  there  is 
one  thing  worse  than  rates  that  are  too  high,  it  is  a  policy  of  continually  tamper- 
ing with  them. 

Effect  of  proposed  changes. — The  committee  its6lf ,  while  proposing  certain  rate 
readjustments,  admits  that  the  amounts  that  may  be  involved  would  be  limited 
because  of  the  relatively  small  amount  of  business  concerned.  There  is,  how- 
ever, danger  in  the  committee's  proposal  because  it  may  tend  to  give  rise  to 
hopes  in  the  minds  of  certain  classes  of  our  people,  particularly  the  agricultural 
class,  that  the  readjustments  might  materially  reduce  freight  rates  on  the  prod- 
ucts in  which  thev  are  interested.  Such  hopes  would  be  illusory,  especially 
in  view  of  the  fact  that  in  many  cases  the  railroads  handUng  this  agricultural 
traffic  are  dependent  to  a  large  measure  upon  it  for  their  revenues  and  any 
material  reduction  of  these  rates  would  throw  them  into  receivership. 

While  the  committee  in  its  report  emphasizes  the  technical  and  delicate 
nature  of  the  questions  involved  in  rate  readjustments,  and  suggests  that  they 
be  made  bv  the  existing  agencies  in  pursuance  of  established  methods,  it  never- 
theless goes  on  to  propose  expedited  action.  Such  action,  however,  in  dealing 
with  such  sensitive  adjustments,  would  inevitably  unsettle  business  conditions, 
and  the  onlv  safe  method  is  to  leave  the  entire  matter  of  readjustment  of  freight 
rates  to  individual  action  before  the  properly  constituted  regulatory  commissions. 

8.    COMPREHENSIVE    PLAN    FOR    WATERWAY    DEVELOPMENT 

The  committee  recommends  that  Congress  be  urged  to  direct  the  United  States 
Army  Engineers  to  make  a  comprehensive  survey  of  the  waterways  of  the  country 
as  a  whole  and  in  their  relation  to  other  transportation  agencies,  and  to  recommend 
a  definite  plan  and  schedule  of  priorities  for  waterway  development. 

NEGATIVE    ARGUMENT 

Inland  waterways. — While  the  committee  recognizes  that  our  inland  water- 
ways are  carrying  little  more  traffic  than  25  years  ago,  its  report  does  not  show 
how  insignificant  a  portion  of  the  total  commerce  of  the  country  is  carried  on 
these  waterways. 

Traffic. — The  commercial  statistics  of  the  War  Department  and  the  reports 
of  the  Interstate  Commerce  Commission  give  the  following  figures  for  the  com- 
merce on  inland  rivers  and  canals  and  on  the  railroads,  respectively: 

Commerce  on  rivers,  canals,  and  connecting  channels:  *  ^^^ 

1920  -     . -.-- 43,187,893 

1921  .- -- 40,045,556 

1922r.-""""I"-I -------         38,490,676 

Commerce  carried  on  steam  railroads,  excluding  tonnage  received 

from  connecting  roads:  ^^^ 

1920  1,363,000,000 

1921  --   1,018,000,000 

1922"--"]IIIi;iI""IIIIIII ----   1,112,000,000 

Local  traffic— Of  this  approximately  40,000,000  tons  of  commerce  on  rivers 
and  canals,  nearlv  15,000,000  tons  is  carried  a  relatively  short  distance  on  the 
Monongahela  River  in  the  Pittsburgh  district,  so  that  on  all  the  other  rivers  and 
canals  constituting  the  inland  waterway  system  of  the  country,  there  is  only 
about  25,000,000  tons  of  commerce  per  annum,  or  2  per  cent  as  much  traffic 
as  is  handled  bv  the  railroads 

Expenditures" on  waterways. — Hundreds  of  millions  of  dollars  of  Federal  money 
have  been  expended  on  development  of  these  inland  waterways,  without  any 
material  increase  in  their  use.  It  is  a  serious  question  as  to  whether  any  more 
public  money  should  be  invested  in  such  unprofitable  enterprises.    The  railways 

»  These  figures  are  exclusive  of  traffic  on  the  Great  Lakes  which,  in  view  of  the  type  of  carriers  employed, 
is  to  be  compared  with  ocean  commerce  rather  than  commerce  on  inland  rivers  and  canals. 


of  the  country,  on  the  other  hand,  have  shown  great  adaptability  and  capacity 
for  expansion.  The  money  needed  to  provide  navigable  waterways  if  expended 
for  railway  expansion  would,  it  is  believed,  give  greater  traffic  capacity  for  the 

same  expenditure. 

Disadvantages  of  waterways. — The  committee  enumerates  several  possible  ex- 
planations for  the  relativelv  small  traffic  on  the  waterways,  but  does  not  mention 
their  inherent  disadvantages.  It  should  be  pointed  out  that  the  waterways 
reach  only  limited  parts  of  the  country  and  can  not  constitute  a  complete,. uni- 
form system  serving  a  universal  need,  as  do  the  railways.  The  waterways,  in 
many  instances,  are  so  located  that  they  do  not  constitute  lines  of  naturally 
heavy  traffic  (except  in  the  case  of  the  Great  Lakes  and  some  few  of  the  rivers 
and  canals).  They  are  usually  inconvenient  of  access  and  require  one  or  more 
transfers  of  freight.  Their  traffic  is  far  more  subject  than  rail  traffic  to  the 
hazards  of  delay,  accident,  and  damage  in  transit  and,  furthermore,  is  particu- 
larly subject  to  complete  interruption  through  ice,  floods  or  drought.  The 
waterway  channels  are  often  so  winding  that  the  distance  by  the  waterway 
greatly  exceeds  that  of  the  rail  route.  It  may  well  be  questioned  whether  the 
waterways,  as  a  whole,  have  properly  any  large  part  in  the  national  transporta- 
tion system.  r  i      j  *    «: 

Useful  waterways. — Some  waterways  have  proven  useful  and  carry  traffic  on  a 
large  scale.  Waterways  susceptible  of  such  development  are  not  numerous,  and 
no  general  survey  of  the  waterways  of  the  country  as  a  whole  is  necessary  in 
order  to  permit  successful  treatment  of  these  exceptional  cases.  Each  water- 
way project  should  be  treated  on  its  own  merits,  regardless  of  other  unrelated 
projects,  and  those  that  merit  improvement  should  not  be  required  to  wait  upon 

a  general  plan.  ^  •     ..^    .    -x    u     u 

Survey. — Were  such  a  nation-wide  survey  of  waterways  justified,  it  should 
not  be  assigned  to  a  body  of  technical  engineers  who  have  been  engaged  in  the 
design  and  construction  of  particular  projects  and  have  had  little  commercial 
experience.  It  would  be  preferable  to  entrust  such  a  survey  to  a  board  or  a 
commission  of  business  men  and  transportation  experts,  with  suitable  engineering 
assistance. 

9.    MISSISSIPPI-WARRIOR    BARGE    LINES 

The  committee  recommends  that,  to  determine  more  fully  the  possibilities  of  in- 
land waterway  transport  under  private  operation,  the  Secretary  of  War  be  given 
authority  and  funds  to  operaie  the  barge  lines  on  the  Mississippi  and  Warrior 
Rivers  in  accordance  with  good  commercial  practice. 

NEGATIVE    ARGUMENT 

Barge  lines. — The  following  financial  record  of  the  Mississippi- Warrior  barge 
lines,  taken  from  the  latest  Annual  Report  of  the  Chief  of  Inland  and  Coastwise 
Waterways  Service  of  the  War  Department,  is  the  best  evidence  of  the  hazardous 
character  of  the  operation,  a  test  of  which  is  being  attempted  by  this  experiment: 

Performance  record  of  Mississippi  Line 


September,  1918  to  June  30,  1919 
Six  months  ended — 

Dec.  31,  1919 

June  30,  1920 

Dec.  31,  1920 

June  30, 1921 

Dec.  31,  1921 

June  30,  1922. 

Dec.  31,  1922 

June  30, 1923 

Total 


Tonnage 

Operating 
revenues 

Operating 
expenses 

Operating 
deficit 

Net 
deficit 

79,024 

49,104 
86,375 
74,327 
162,941 
280,326 
375,463 
224,206 
370,909 

$277,454 

167,205 

366,555 

335,664 

721,  732 

1, 069,  593 

1,  488,  361 

761, 121 

1,255,030 

$702, 821 

436,599 

710,590 

741,648 

815, 087 

1,  105, 119 

1,  327, 345 

1, 395, 687 

1,238,958 

$425,368 

269, 394 

344,035 

405,985 

93,355 

35,526 

J  161, 016 

634,565 

«  16,072 

$422,168 

266,561 

341,  473 

406,861 

95,776 

37,663 

»  158, 690 

638,429 

>  13,633 

1, 702, 675 

6,442,715 

8, 473, 854 

2,031,140 

2,036,606 

1  Profit. 
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Performance  record  of  Warrior  Line 


Tonnage 


September,  1918  to  June  30, 1919. 
Six  months  ended— 

Dec.  31,  1919 

June  30,  1920 

Dec.  31,  1920 

June  30,  1921 

Dec.  31,  1921 

June  30,  1922 

Dec.  31,  1922- 

June  30,  1923 


Total. 


151, 829 
134,194 


Operating  '  Operating 
revenues   ,    expenses 


$99,685 

125,426 
166,907 
202,922 

242,300 
220,  100 
241.891  , 
263.  746  I 
216,004  i 


$149, 682 

256,989 
362.691 
402,404 
492,750 
488,222 
419.504 
567,  782 
524,103 


1,778,981  1    3,664,127 


Operating 

deficit 


$49,996 

131, 562 
19^785 
199,482 
250,450 
268.122 
177, 613 
304.036 
308,099 


Net 

deficit 


1,885»145 


$61,469 

141,004 
207.645 
211,322 
268»276 
284,358 
194,068 
322.  572 
327, 010 


2,017,744 


Private  operations. — While  it  is  claimed  by  those  operating  the  barge  lines  that 
unfavorable  conditions,  inadequate  equipment,  and  other  disadvantages  have 
produced  the  unfavorable  financial  results  up  to  the  present  and  that  in  the  future 
a  change  for  the  better  may  be  expected,  there  seems  little  hope  that  these 
operations  will  ever  become  so  successful  as  to  attract  private  capital.  The 
(government  is  thus  placed  in  the  position  of  devoting  large  sums  to  an  experiment 
which  has  little  hope  of  success. 

If  the  rail  carriers  paralleling  the  Mississippi  River  were  unable  to  handle  this 
traffic  at  reasonable  rates,  there  might  be  more  justification  for  the  development 
of  the  Mississippi  service,  but  no  evidence  has  been  put  forward  of  any  inadequacy 
of  the  rail  service. 

Commercial  basis. — The  proposal  of  the  committee  to  allow  the  barge  lines  to 
be  operated  in  accordance  with  commercial  practice  implies  either  the  contribution 
of  public  money  to  furnish  the  desirable  capital  or  else  an  effort  on  the  part  of 
the  Government  authorities  to  induce  private  capital  to  invest  in  an  acknowl- 
edgedly  hazardous  enterprise. 

Results  of  experiment. — The  proposed  test  will  not  promote  private  operation 
in  any  event.  If  the  test  proves  a  failure,  the  Government  will  sustain  a  heavy 
loss  and  the  service  will  ultimately  be  discontinued,  while  if  it  proves  a  success, 
political  pressure  will  be  exerted  to  keep  the  lines  under  Government  operation. 
Furthermore,  conditions  are  such  that  even  with  the  funds  available,  the  Govern- 
ment would  hardly  be  able  to  follow  the  lines  of  good  commercial  practice. 

Government  operation. — Operation  by  the  Government  of  such  a  large  scale 
enterprise  is  undesirable,  producing  a  competition  with  private  operators  which 
the  latter  are  unable  to  meet  and  eflfectively  driving  private  lines  from  the  routes 
covered  by  the  Government  service.  Even  were  such  a  test  successful  on  the 
Mississippi  and  Warrior  Rivers,  it  would  be  of  no  general  value  because  it  would 
not  prove  that  a  similar  experiment  would  prove  successful  anywhere  else. 

10.    DEVELOPMENT    OF    WATERWAY    SERVICE 

The  committee  recommends  that  waterway  service,  including  through  rail-and 
water  routes  and  rates,  with  suitable  divisions  of  rates  between  the  two  types  of  car- 
Tier,  be  facilitated  by  public  and  private  agencies  wherever  economically  warranted 
and  in  the  public  interest. 

NEGATIVE    ARGUMENT 

Waterway  services. — The  committee's  concluding  statement  that  "to  bring 
about  a  large  use  of  inland  waterways,  a  cooperative  effort  of  public  authorities, 
business  enterprise,  and  the  shipping  public  is  required,"  shows  that  the  com- 
mittee's proposal  is  contrarv  to  natural  tendencies  and  unlikely  to  be  either  feas- 
ible or  profitable.  If  waterway  service  were  desirable,  private  initiative  would 
long  since  have  developed  it  on  a  large  scale. 

Competition  natural. — The  committee  proposes  that  the  waterways  shall  depend 
upon  the  establishment  of  a  free  exchange  of  traffic  between  the  railroads  and 
the  waterwavs  and  contemplates  a  substitution  of  friendly  relations  in  the  place 
of  hostile  competition.  This  is  also  contrary  to  natural  tendencies  as  it  is  only 
in  rare  cases  that  the  railway  turning  over  traffic  to  a  waterway  will  not  be 
depriving  itself  of  a  substantial  portion  of  a  profitable  haul. 

Noncompetitive  rates. — Waterway  advocates  frequently  assume  that  if  a  water- 
way could  profitably  handle  traffic  at,  or  slightly  below,  noncompetitive  railway 


RAILROAD  CONSOLIDATION 


261 


rates  for  the  same  distance,  it  should  be  entitled  to  the  business.  This  point  of 
view  overlooks  a  fundamental  principle  of  rate  making  recognized  by  law  in  the 
fourth  section  of  the  interstate  commerce  act.  The  act  contemplates  that  rail 
carriers  may  lower  their  rates  to  meet  water  competition  provided  that  the 
resulting  rates  are  reasonablv  compensatory  for  the  service  performed. 

Costs. — There  is  no  evidence  that  the  costs  of  inland  water  transportation  in 
this  country  are  ever  likely  to  be  sufficiently  under  rail  costs  to  offset  the  incon- 
venience, complication,  and  expense  in  both  fixed  and  operating  charges  necessary 
to  the  utilization  of  a  rail-water  route.  Comparisons  with  the  much  used  water- 
ways of  Europe  are  misleading,  as  European  railways  are  far  behind  those  of  the 
United  States  in  development  of  large  car  and  train  load  movement  with  resulting 
low  costs,  while,  on  the  other  hand,  low  European  labor  costs  are  peculiarly 
favorable  to  slow  moving  water  traffic. 

Advantages  of  water  carriers. — Even  were  water  rates  in  this  country  show 
to  be  in  general  sufficiently  lower  to  justify  such  combined  service,  it  must  be 
remembered  that  the  water  carrier  pays  nothing  toward  the  construction  or 
maintenance  of  the  waterway  over  which  it  travels.  In  considering  the  public 
interest  in  most  economical  transportation,  all  amounts  paid  from  the  public 
treasury,  as  well  as  those  devoted  by  States,  municipalities,  and  other  local 
organizations  for  the  improvement  and  maintenance  of  waterways,  ports,  and 
terminals  should  be  prorated  against  the  traffic  on  the  waterway.  The  day  has 
gone  when  such  public  improvements  can  be  justified  on  account  of  their  influence 
in  controlling  rail  rates,  the  latter  now  being  fully  and  effectively  controlled  by 
the  regulating  commissions. 

Unfairness. — Furthermore,  the  provision  by  the  public  of  waterways  for  free 
use  of  water  carriers  constitutes  an  unfair  element  of  competition  against  the 
rail  competitors  and  thus  tends  to  restrict  the  fair  return  to  the  carriers  and  to 
interfere  with  incentive  to  individual  initiative  on  their  part  and  the  improve- 
ment of  their  service  to  the  public.  Any  suggestion  that  there  be  divisions  of 
rates  on  any  other  basis  than  the  sum  of  the  total  rail  rate  plus  the  total  water 
rate,  is  unfair  to  the  rail  carriers  as  it  would  seriously  impair  the  earning  power 
of  existing  rail  lines  not  so  placed  as  to  participate  in  the  joint  rail  and  water 
hauls.  Furthermore,  it  would  seriously  impair  the  commercial  life  of  com- 
munities served  by  railroads  but  not  directly  served  by  waterways. 

There  has  already  been  adequate  experience  to  show  that,  with  rare  exceptions, 
waterway  service  is  not  capable  of  effective  development,  and  any  efforts  on  the 
part  of  the  Federal  Government,  States,  municipalities,  chambers  of  commerce, 
and  other  commercial  organizations,  as  well  as  the  water  carriers  themselves, 
are  likely  to  be  wasted. 


»■'■ 


11.    OPTIONAL    STORE-DOOR    COLLECTION    AND    DELIVERY 


The  committee  recommends  that  store-door  collection  and  delivery,  at  the  option 
of  the  shipper,  with  reasonable  separately  itemized  trucking  charges  in  the  published 
tariffs,  be  established  as  rapidly  as  practicable  by  agreement  between  the  carriers 
and  the  shippers,  beginning  at  the  centers  of  greatest  congestion. 

NEGATIVE    ARGUMENT 

Store-door  delivery. — Store-door  collection  and  delivery  has  been  in  effect  in 
at  least  two  Ameri'^an  cities  in  the  past  and  has  been  abandoned.  It  is  to-day 
available  in  certain  large  shipping  centers  in  the  United  States  but  is  com- 
paratively little  used.  If  it  were  as  desiraV^le  both  for  the  railroads  and  the 
shipping  public  as  indicated  by  the  committee,  it  is  fair  to  assume  that  they 
would  not  have  allowed  it  to  be  abandoned  or  fall  into  disuse. 

Other  experience  no  precedent. — That  such  a  system  is  in  effective  use  in  Eng- 
land and  Canada  does  not  prove  that  it  would  be  useful  under  the  very  different 
conditions  prevailing  in  the  United  States.  In  England  the  railroads  them- 
selves administer  the  service  while  in  this  country  they  are  apparently  reluctant 
to  do  so. 

Railroads  opposed. — Any  attempt  to  organize  a  store-door  collection  and  de- 
livery service  would  meet' with  great  difficulties.  The  railroads  are  universally 
opposed  to  going  into  the  trucking  business,  and  truckmen  are  not  sufficiently 
organized  to  take  up  the  work  on  the  comprehensive  scale  required  to  make  it 
effective.  Store-door  delivery  would  increase  the  difficulty  of  placing  respon- 
sibility for  loss  and  damage.  It  would  be  difficult  and  costly,  if  not  impractic- 
able to  include  in  the  published  tariffs   separately  itemized  trucking   charges, 
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and  since  the  jurisdiction  of  the  Interstate  Commerce  Commission  would  extend 
over  this  trucking  service  there  would  inevitably  be  conflict  between  the  commis- 
sion and  the  local  regulating  authorities. 

Goods  changing  ownership.— It  does  not  appear  from  the  committee  s  report 
how  optional  store-door  deliverv  will  help  in  the  case  of  goods  sold  after  their 
arrival  at  the  terminal,  if  the  option  remains  to  the  consignee  to  leave  the  goods 
in  the  car  or  at  the  station  until  he  is  ready  to  move  them. 

Facilities  of  shippers  and  receivers  of  freight.— M&ny  shippers  and  consignees 
are  not  equipped  to  deliver  and  receive  their  goods  on  a  fixed  schedule  as  would 
be  practicallv  necessarv  in  the  working  out  of  a  store-door  delivery  system  but 
must  accommodate  the  shipment  and  receipt  of  their  goods  to  the  exigencies  of 
their  business  operations,  which  are  often  conducted  in  cramped  quarters  without 
other  receiving  and  deUvering  platform  than  the  public  sidewalks.  A  serious 
practical  obstacle  to  store-door  service  exists  in  many  cases  through  restriction 
to  certain  hours  of  the  use  of  elevator  service  in  loft  and  other  buildings. 

Outlying  freight  stations.— The  proposal  that  the  railroads  should  relocate  their 
freight  stations  in  outlving  parts  of  the  terminal  area  would  involve  controversies 
over  the  question  of  trucking  charges,  inasmuch  as  these  charges  would  necessarily 
be  greater  than  to  and  from  the  present  stations  and  would,  under  the  plan  of 
the  committee,  have  to  be  borne  by  the  shipper.  Shippers  would  obviously 
oppose  the  closing  of  near-bv  stations  in  the  business  district,  and  the  advantage 
to  the  railroad  of  relocating  the  stations  on  less  expensive  outlying  real  estate 

would  not  materialize.  „    x-  j  j  r     -„ 

Trucking  competition.— The  operation  of  a  store-door  collection  and  delivery 
service  implies  a  concentration  of  the  business  in  one,  or  at  most,  a  very  "mited 
number  of  trucking  companies  in  each  terminal  center  and  these  would  tend  to 
destroy  competition  in  this  most  important  element  of  the  national  transporta- 
tion system. 

12.    MOTOR   TRANSPORT   AS    AN    AUXILIARY    TO    THE    RAILWAY    SERVICE 

The  committee  believes  that  wherever  experience  indicates  that  it  will  be  in  the 
ptiblic  interest  regulatory  bodies  should  facilitate  the  utUization  of  motor  transport 
to  replace  uneconomical  forms  of  rail  service,  to  relieve  yard  and  terminal  conges- 
tion, and  to  extend  existing  steam  and  electric  railway  services. 

NEGATIVE    ARGUMENT 

Indispensable  rail  facilities.— Some  forms  of  rail  service,  both  within  and  with- 
out the  terminal  area,  while  possibly  uneconomical,  are  indispensable  and  can 
not  be  eliminated.  Many  businesses  and  industries  have  located  their  plants  on 
rail  lines  and  are  dependent  on  the  continuous  and  completed  rail  service  ^hey 
are  now  enioving.  Any  proposed  substitution  of  motor  service  to  such  plants 
would  in  manv  cases,  be  impracticable  on  account  of  the  lack  of  hard-surfaced 
streets,  highwavs,  and  approaches.  Besides  this,  there  is  a  large  investment  in 
transfer  facilities  especially  built  to  handle  shipments  into  and  out  of  rai  way 
cars  which  could  only  be  made  applicable  to  service  utilizing  the  motor  truck  by 
the  expenditure  of  amounts  of  capital  so  large  as,  in  many  cases,  more  than  to 
ofiFset  any  possible  economies  through  such  substitution. 

Con/rads.— Furthermore,  rail  facilities  have  often  been  provided  as  a  result  of 
formal  or  informal  contract  or  assurance  given  by  the  railways  prior  to  the 
establishment  of  the  industrial  plants  on  their  lines  and  such  undertakings  on 
the  part  of  the  railroads  must  obviously  be  adhered  to.  .       ,    • 

Lack  of  evidence.— While  it  is  assumed  that  there  are  some  rail  services  being 
performed  that  are  uneconomical,  there  is  little,  if  any,  evidence  to  prove  that  such 
IS  the  case.  Anyaction  such  as  is  proposed  ought  to  be  postponed  until  fuller 
data  is  availble  on  which  action  can  be  based.         .      ,.      ,  ^   ^  ,       i-  r     * 

Street  congestion.— The  committee's  suggestion  is  directed  toward  relief  of 
congestion  in  the  railwav  yards  and  terminals  but  does  not  sufficiently  take  unto 
account  the  fact  that  the  substitution  of  motor  trucks  for  any  service  now  per- 
formed bv  freight  cars  within  the  terminal  areas  would  inevitably  tend  to  increase 
street  congestion.  It  is  not  clear  that  congestion  in  the  yards  and  terminals  is 
anv  more  serious  than  in  the  streets  of  our  large  cities.  ^      ,      i  j  u 

Unprojitable  services.-The  committee's  proposal  that  the  railroads  should  be 
permitted  to  discontinue  unprofitable  service  would,  in  many  cases,  be  contrary 
to  the  public  interest.  A  railroad  is  established  as  a  system  and  it  is  not  to  be 
expected  that  everv  element  of  its  service  will  be  profitable.  The  disarrangements 
that  would  result  from  the  substitution  of  motor  for  rail  service  are  hkely  in  many 
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cases  to  have  an  adverse  eflfect  upon  existing  investments  along  the  lines  of  such 
railroads  made  with  a  reasonable  expectation  that  the  railway  would  remain 
available  as  a  permanent  agency  of  public  service. 

Unreliability  of  trucks. — In  many  cases,  because  of  weather  conditions,  failure 
of  many  districts  to  maintain  their  highways  in  passable  condition,  and  the 
general  uncertainty  of  motor  operation,  the  motor  truck  is  not  a  reliable  substitute 
for  the  rail  carrier. 

Protection  against  truck  competition. — The  proposal  that  the  railroads  be  pro- 
tected against  the  competition  of  motor  carriers  is  contrary  to  the  principle  of 
freedom  of  initiative  and  competition.  Such  action  would  tend  towards  the 
further  extension  of  Government  regulation  to  the  ultimate  detriment  of  business 
and  the  public.  Furthermore,  to  extend  steam  and  electric  rail  service  by  the 
utilization  of  motor  transport  under  the  control  of  the  rail  carriers  will  tend  to 
give  those  carriers  a  monopoly  of  transportation  and  to  destroy  competition. 

New  problems. — A  further  practical  reason  in  opposition  to  the  extension  of 
rail  operations  through  the  use  of  the  motor  vehicle  lies  in  the  very  different 
character  of  these  operations,  the  introduction  of  new  labor  problems  and  other 
difficulties  tending  to  complicate  further  a  business  already  extremely  complex. 

13.    REGULATION    OF    MOTOR    VEHICLE    COMMON    CARRIERS 

The  committee  is  of  the  opinion  that  the  rates  and  services  of  motor  common  car- 
Tiers,  both  freight  and  passenger,  should  be  subject  to  regulaiion  by  the  same  State 
and  Federal  commissions  which  have  jurisdiction  over  the  operations  of  other  com- 
mon carriers,  having  particularly  in  view  insuring  to  the  public  adequate,  economi- 
cal, and  continuous  service. 

NEGATIVE    ARGUMENT 

Regulation  of  motor  transport.— -The  full  scope  of  motor  transport  has  not  yet 
been  determined  and  any  attempt  to  regulate  its  operation  would  greatly  check 
its  development,  if  it  did  not  prove  fatal,  just  as  excessive  regulation  has  in  the 
past  greatly  hampered  regulation  of  other  carriers.  The  inevitable  results  of 
competition  through  the  elimination  of  small  and  incapable  motor  operators  is 
merely  an  incident  in  the  development  of  a  stabilized  and  healthy  condition 
of  the  trucking  industry.  Any  attempt  to  retard  the  working  out  of  natural 
tendencies  will  delay  the  establishment  of  this  industry  on  a  sound  and  perma- 
nent basis.  Free  competition  aflFords  the  public  the  best  opportunity  for  low  rates 
and  attractive  service. 

Continuous  service. — Since  the  public  does  not,  in  most  sections  of  the  country, 
remove  the  snow  and  keep  the  highways  in  good  condition  at  all  times,  it  is  unfair 
to  require  motor  carriers  to  give  guaranteed  continuous  service.  Nevertheless 
the  public  should  not  be  deprived  of  the  superior  advantages  motor  transport 
can  afford  under  favorable  conditions. 

Varied  conditions. — The  conditions  under  which  motor  vehicles  operate  are 
so  varied  that  it  would  not  be  possible  to  exercise  effective  regulation  of  motor 
common  carriers,  nor  is  there  any  reason  for  discrimination  against  these  particular 
motor  vehicles  and  in  favor  of  the  private  truck  operated  by  the  shipper  or  under 
contract  with  the  shipper.  The  percentage  of  common  carrier  motor  vehicles 
is  so  small  that  their  regulation,  if  attempted,  would  accomplish  relatively  little. 

Commissions  now  overburdened. — Furthermore,  the  proposal  that  the  existing 
State  and  Federal  commissions  which  have  jurisdiction  over  the  operation  of 
other  common  carriers,  should  also  take  over  the  regulation  of  rates  and  service 
of  motor  common  carriers,  overlooks  the  already  overburdened  condition  of 
these  commissions.  To  avoid  further  delays  and  consequent  disadvantage  to 
carriers  which  they  already  regulate,  there  should  be  no  addition  to  their  duties. 

Other  motor  vehicles. — Regulation  of  common  carrier  motor  vehicles  would  be 
but  a  stepping  stone  to  the  conlplete  regulation  of  all  motor  vehicles,  already 
sufficiently  regulated  through  size,  weight,  and  speed  restrictions.  Rather  than 
further  extending  the  field  of  Government  regulation  to  include  this  new  agency 
of  transportation — the  motor  truck — it  would  be  far  more  profitable  to  adopt 
the  principle  heretofore  recommended  of  reducing  Government  regulation  to  a 
minimum. 

14.    MAINTENANCE    OF   HIGHWAYS 

The  committee  believes  that,  in  addition  to  bearing  an  equitable  share  of  the  general 
tax  burden,  the  road  users  should  pay  the  entire  cost  of  maintenance  of  highways 
through  special  taxes  levied  against  them,  these  special  taxes  being  applied  exclu- 
sively to  that  purpose. 
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Taxation  of  motor  common  carriers.— The  committee's  recommendation  is  a 
compromise  and  is  satisfactory  neither  to  those  who  feel  that  road  users  should 
pav  not  only  for  the  cost  of  maintenance  of  highways  but  also  for  their  construc- 
tion, nor  to  those  who  hold  the  opposing  view  that  the  public  highways  should  be 
both  constructed  and  maintained  by  the  public  which  provides  other  facilities  for 
free  public  use— such  as  schools,  parks,  etc.— and,  notably,  in  the  field  of  trans- 
portation, pavs  for  the  improvement  and  maintenance  of  our  navigable  inland 
waterwavs.  According  to  this  latter  view  the  owner  of  the  motor  vehicle  has 
made  his  fair  contribution  to  the  public  budget  when  he  has  paid  the  taxes  on  his 
propertv,  his  business  and  his  income.  ^    r        • 

Competitive  basis.— The  proposal  to  have  the  road  users  pay  the  cost  of  main- 
tenance of  highwavs,  through  special  taxes  levied  against  them,  does  not  place  the 
motor  vehicle  on  an  equal  footing  and  fair  basis  of  competition  with  the  steam 
and  electric  railwavs.  The  latter  have  not  only  to  maintain  their  permanent 
way  and  structures  but  to  construct  them,  either  furnishing  the  capital  therefor 
or  borrowing  it  and  assuming  the  fixed  charges  thereon. 

Taxes  on  road  users.- No  practicable  and  equitable  way  of  taxing  road  users  m 
proportion  to  their  use  of  the  highways  has  as  yet  been  devised.  Various  pro- 
posals have  been  made  for  gasoline  taxes,  taxes  based  on  weight  of  vehicles,  on 
width  of  the  tire,  etc.,  but  no  system  or  combination  of  systems  proposed  has  as 
yet  proved  sufficientlv  convincing  to  secure  general  approval. 

Wear  on  roads.— A  serious  fundamental  difficulty  is  the  lack  of  information  as 
to  the  precise  effect  of  the  different  types  and  weights  of  vehicles  operated  at 
different  speeds  on  the  various  kinds  of  roads.  The  basis  of  taxation  of  road  users 
and  the  provision  for  construction  and  maintenance  of  highways  are  subjects 
requiring  further  thorough  study  and  consideration. 


SPECIAL  BULLETIN,  CHAMBER  OF  COMMERCE  OF  THE  UNITED 
ItATES  OF  AMERICA,  JUNE  9,  1924,  ON  REFERENDUM  NO.  43. 

The  special  committee  on  transportation  of  the  chamber  presented  to  the  board 
of  directors  a  report  regarding  transportation.  The  propositions  set  forth  in 
this  report  were  submitted  to  referendum  vote  on  March  22,  1924,  and  the  bal- 
loting closed  on  May  6,  1924.  The  present  bulletin  sets  out  the  details  of  the 
votes  which  were  cast  in  the  referendum. 

In  this  referendum  14  propositions  were  placed  before  the  membership  of  the 
chamber.  Under  the  by-laws  the  vote  closed  at  midnight  on  May  6,  1924,  when 
641  organizations  had  filed  ballots.  These  organizations  are  situated  in  47 
States,  the  District  of  Columbia,  and  Naples,  Italy.  t         j  i       * 

In  the  balloting  each  organization  casts  as  many  votes  as  it  may  have  delegates 
at  an  annual  meeting  of  the  chamber.  The  number  of  delegates  an  organization 
may  have  depends  upon  the  number  of  its  members,  but  in  no  case  falls  below 

1  or  exceeds  10.  ,,.,.„  ^.  u  •*:^« 

The  propositions  submitted  and  the  results  of  the  balloting  on  each  proposition 

were  as  follows:  .       ,  .  j.  .-  i-        i ij 

1  The  committee  recommends  that  the  national  transportation  policy  should 
aim  at  development  and  maintenance  of  an  adequate  system  of  rail,  water,  and 
highwav  transportation,  with  full  cooperative  service  of  all  agencies  that  will 
contribute  to  economv  and  efficiency;  1,896H  votes  in  favor,  87 H  votes  opposed. 

2  The  committee  recommends  that  the  important  principles  of  the  transpor- 
tation act  of  1920  should  be  continued  without  change  until  there  has  been 
further  experience;  1,875  votes  in  favor,  120  votes  opposed.  -      ,. 

3  The  committee  recommends  that  the  principle  of  recapture  of  a  fair  pro- 
portion of  excess  railroad  earnings  should  be  maintained  m  the  public  interest  as 
essential  to  the  rule  of  rate  making;  1,444  votes  in  favor,  504  votes  opposed. 

4  The  committee  recommends  supplementary  legislation  in  harmony  wiin 
the  general  principles  of  the  transportation  act  to  facilitate  consolidations  by 
voluntarv  action  subject  to  the  approval  of  the  Interstate  Commerce  Commission; 

1A95H  votes  in  favor;  470H  votes  opposed.  ..  ^  a-  -*;«« 

5  The  committee  recommends  that  the  policy  of  connecting  and  coordinating 
terminal  facilities,  with  provisions  for  joint  use  prescribed  by  t^e  Interstate 
Commerce  Commission,  be  applied  as  rapidly  as  practicable;  1,708^  votes  in 
favor,  27234  votes  opposed. 


6.  The  committee  recommends  that,  in  place  of  any  attex.ipt  to  deal  with 
rates  and  other  problems  of  regulation  of  common  carriers  through  legisla- 
tion— necessarilv  inelastic — such  problems  be  handled  by  properly  constituted 
Federal  and  State  administrative  agencies;  1,921^  votes  in  favor,  67 J^  votes 

opposed. 

7.  The  committee  recommends  that  instead  of  any  attempt  at  general  reduc- 
tion at  the  present  time  the  existing  administrative  agencies,  under  their  estab- 
lished methods  and  with  all  possible  dispatch  consistent  with  proper  study  and 
investigation,  proceed  with  readjustment  of  relative  freight  rates;  1,709  votes  in 
favor,  232  votes  opposed.  . 

8.  The  committee  recommends  that  Congress  should  direct  the  Army  Engi- 
neers to  make  a  comprehensive  survey  and  present  a  definite  plan  and  schedule 
of  priorities  for  waterway  development;  1,743  votes  in  favor,  249  votes  opposed. 

9.  The  committee  recommends  that,  to  determine  more  fully  the  possibilities 
of  inland  waterway  transport  under  private  operation  and  thus  enable  the 
Government  the  sooner  to  dispose  of  the  lines,  the  Secretary  of  War  be  given 
authority  and  funds  to  continue  operation  of  the  barge  lines  on  the  Mississippi 
and  Warrior  Rivers  in  accordance  with  good  commercial  practice;  1,440  votes 
in  favor,  482  votes  opposed. 

10.  The  committee  recommends  that  waterways  service,  including  through 
rail-and-water  routes  and  rates  with  suitable  divisions  of  rates  between  the  two 
types  of  carrier,  be  facilitated  by  pubUc  and  private  agencies  wherever  econo- 
mically warranted  and  in  the  pubhc  interest;  1,753^  votes  in  favor,  199^  votes 
opposed. 

11.  The  committee  recommends  that  optional  store-door  collection  and  de 
livery  with  reasonable  and  separately  itemized  trucking  charges  in  the  pub- 
Ushed  tariffs  be  established  as  rapidly  as  practicable  by  agreement  between 
carriers  and  shippers,  beginning  at  the  centers  of  greatest  congestion;  1,49234 
votes  in  favor,  470H  votes  opposed. 

12.  The  committee  recommends  that  wherever  experience  indicates  that  it  will 
be  in  the  public  interest,  regulatory  bodies  should  facilitate  the  utilization  of 
motor  transport  to  replace  uneconomical  forms  of  rail  service,  to  relieve  yard 
and  terminal  congestion,  and  to  extend  existing  steam  and  electric  railway 
services;  1,62934  votes  in  favor,  31834  votes  opposed. 

13.  The  committee  recommends  that  the  rates  and  services  of  motor  common 
carriers,  both  freight  and  passenger,  should  be  subject  to  regulation  by  the  < 
State  and  Federal  commissions  which  have  jurisdiction  over  the  operation  of 
other  common  carriers  having  particularly  in  view  insuring  to  the  public  adequate , 
economical  and  continuous  service;  1,77834  votes  in  favor,  204^  votes  opposed. 

14.  The  committee  recommends  that  in  addition  to  bearing  an  equitable  share 
of  the  general  tax  burden,  the  road  users  should  pay  the  entire  cost  of  main- 
tenance of  improved  highways  through  special  taxes  levied  against  them,  such 
special  taxes  being  applied  exclusively  to  that  purpose;  1,326^  votes  in  favor, 
6123^  votes  opposed. 

Under  the  by-laws  the  chamber  is  committed  on  a  proposition  submitted  to 
referendum  bv'  a  two-thirds  vote  representing  at  least  20  States,  provided  at 
least  one-third  of  the  voting  strength  of  the  chamber  has  been  polled. 

The  result  of  the  final  count  is  that  the  chamber  is  committed  in  favor  of 
Proposition  I  to  XIV,  inclusive. 

The  detailed  vote  is  tabulated  on  the  pages  which  follow.  Notes  are  added  to 
indicate  such  definite  action  as  members  took  in  connection  with  their  votes. 
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Birmingham    Chamber   of    Com- 
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Mobile  Chamber  of  Commerce 
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merce  
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Name  of  organization 


Questions  submitted 


ARI70NA 

Phoenix  Chamber  of  Commerce — 
Tucson  Chamber  of  Commerce 

ARKANSAS 

El  Dorado  Chamber  of  Com- 
merce (1) 

Forest  City  Chamber  of  Commerce 
Fort  Smith  Chamber  of  Commerce 
Little  Rock  Board  of  Commerce.. 
Pine  Bluff  Chamber  of  Commerce. 

CALIFORNIA 

Bakersfleld      Civic      Commercial 

Association 

El  Centro  Chamber  of  Commerce.. 
Fresno  County  Chamber  of  Com- 
merce  

Hanford  Board  of  Trade- 

Holtville  Chamber  of  Commerce... 
Los  Angeles: 

Chamber  of  Commerce 

Commercial  Board  of  Los  An- 
geles (Inc.) 

Martinez  Chamber  of  Commerce... 
Newport  Beach:  Orange  County 
Harbor  Chamber  of  Commerce. .. 
Oakland  Chamber  of  Commerce... 

Ontario  Chamber  of  Commerce 

Petaluma  Chamber  of  Commerce.. 
Pomona  Chamber  of  Commerce — 
Riverside  Chamber  of  Commerce. . 
San  Diego  Chamber  of  Commerce  . 
San  Francisco: 

California    Forest    Protective 

Association 

California  White  and  Sugar 
Pine  Manufacturers  Associa- 
tion  

Chamber  of  Commerce  (2) 

San  Jose  Chamber  of  Commerce .. . 
Santa    Rosa    Chamber    of    Com- 
merce  

South  San  Francisco  Chamber  of 

Commerce 

Stockton  Chamber  of  Commerce... 
Van  Nuys  Chamber  of  Commerce. l 

Venice  Chamber  of  Commerce 

Whittier  Chamber  of  Commerce.  .. 

COLORADO 

Colorado  Springs  Chamber  of  Com- 
merce  

Denver  Chamber  of  Commerce 

Fort  Collins  Chamber  of  Conunerce 

Greeley  Chamber  of  Commerce 

Pueblo  Commerce  Club 

Walsenburg  Chamber  of  Commerce 

CONNECTICUT 
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Ansonia  Chamber  of  Commerce — 
Bridgeport   Manufacturers'   Asso- 
ciation, Inc 

Derby: 

Business  Men's  Association 

Industrial  Association  of  Lower 

Naugatuck  Valley 

Greenwich  Chamber  of  Commerce- 
Hartford: 

Chamber  of  Commerce,  Incor- 
porated  - 

The  Connecticut  Chamber  of 

Commerce 

Meriden  Chamber  of  Commerce. . 
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Name  of  organization 


Questions  submitted 


CONN  BCTicuT— continued 

New  BritainChamber  of  C  ommerce. 

New  Haven  Chamber  of  Commerce 
(3) 

New  London  Chamber  of  Com- 
merce  ---- 

Nwwalk:  Lumber  Dealers  Associa- 
tion of  Connecticut 

Norwich  Chamber  of  Commerce, 
(Inc.)  (4) -- 

South    Manchester    Chamber   of 
Commerce - ■ 

South  Norwalk  Board  of  Trade.... 

Stamford: 

M  anuf  acturers'  Associat  ion 

The    Stamford    Chamber    of 

Commerce  (Inc.) 

Waterbury  Chamber  of  Commerce. 
Woodbury:  Connecticut  Hardware 
Association 

DELAWARE 

Wilmington   Chamber    of    Com- 
merce  

DISTRICT  or  COLUMBIA 

Washington: 

Associated  General  Contrac- 
tors of  America 

Board  of  Trade 

Chamber  of  Commerce 

National  Coal  Association 

National  League  of  Commis- 
sion Merchants  of  the  U  nited 
States 

National  Lumber  Manufac- 
turers Association 

National  Retail  Coal  Mer- 
chants' Association 

Tanners  Council  of  America... 


FLORIDA 

Fort  Lauderdale  Chamber  of  Com- 
merce  

Jacksonville; 

C  hamber  of  Commerce 

Standard  Container  Manufac- 
turers (5) 

Melbourne  Chamber  of  Commerce. 
Miama  Beach  Chamber  of  Com- 
merce  

Orlando  Chamber  of  Commerce... 
St.   Petersburg  Chamber  of  Com- 
merce  

Tampa  Board  of  Trade 

GEORGIA 
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Albany  Chamber  of  Commerce.  .. 
Atlanta; 

Chamber  of  Commerce ilO 

Southern  Sash,  Door  and  Mill- 
work  Manufacturers  Associa- 
tion  

Augusta  Board  of  Commerce 

Carroll  County  Trade  Board 1 

Gainesville  Chamber  of  Commerce 
Griffin    and    Spalding    Counties 

Chamber  of  Commerce 1 

Macon  Chamber  of  Commerce 5 

Rome  Chamber  of  Commerce 1 

Valdosta  Chamber  of  Commerce...  2 
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Questions  submitted 
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IDAHO 

Moscow  Chamber  of  Commerce —   1 ..  1  —   1  —   1  — 
Pocatello  Chamber  of  Commerce...  2..  2 2  2.. 

ILUNOIS 
Altrtn  Ohftmhflr  of  Commerce              1        1        1 ..    1    . 

1 

Bloomington  Association  of  Com- 
merce (6) 6..   5-.   5.-   5.. 

Braidwood     National    Macaroni 
A/Tftniifftotiirftrs  Association               1        1 .     1 ..   1 . 
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Cairo  Association  of  Commerce 1 1—   1  1  — 

Chicago:                              .  , 

The  Advertismg  Specialty  As- 
sociation    1.-   1—   1 -.   1 .. 

American    Association   of  Ice 
and  Refrigeration 2..   2..   2..   2.. 

American  Com  Millers  Federa- 
tion    1-   1-   1-   1- 

American  Fruit  and  Vegetable 
Shippers  Association 2..   2..   2..   2.. 

American  Photoengravers  As- 
sociation   2..   2..   2..   2.. 

American    Washing    Machine 

Ayloni-ffnptiirprs  Assopiatinn          1111 

1..    1..   1-    1-    1 
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American  Wholesale  Coal  As- 
sociation    2..   2-.   2..   2.. 

Association  of  Commerce 10 . .  10 . .  10 . .  10 . . 

Association    of    Wood    Using 
Industries 1..   1..   1.-   1 -. 

Autographic   Register   Manu- 
facturers Association 1..   1..   1.-   1 .. 

The  Better  Bedding  Alliance 
of  America 1 -.   1.-   1.-   1 -- 

Board  of  Trade  of  the  City  of 
Chicago 8..   8..   8....   8 

Central  Supply  Association 2..   2..   2..   2.. 

Farm  MortgageB  ankers'  Asso-                           1 
ciation  of  America 2..   2..   2..   2.. 

Federation  of  Mutual  Fire  In- 
surance Companies 1 -.   1.-   1 --   1 -. 

Flavoring    Extract    Manufac- 
turers   Association    of    the 
United  States 2..   2..   2-   2.. 
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Hollow  Building  Tile  Associa- 
tion  1-   1-    1-   1- 

Illinois     Association     of     Ice 
Cream  Manufacturers,  Inc.-   1..   1..    1—   1-. 

lUinois  Bankers  Association....  10..  10..  10..  10.. 

Illinois  Manufacturers  Associa- 
tion                     -  10 10 
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Millers  National  Federation....  8..  8_.   8..  8. 
Millinery  Jobbers  Association..   1..   1..   1—   1- 
National   Association   of  Box 

Manufacturers 2..   2_.   2..   2. 

National  Association  of  Brass 

Manufacturers.. _ 1  _.   1—    1 --    1- 

National  Association  of  Chair 

Manufacturers _ 1—   1—    1—    1- 

National  Association  of  Farm 

Equipment  Manufacturers...  2..   2..   2..   2. 
National    -\ssociation    of    Ice 

Cream  Manufacturers 3..   3..   3..   3. 

National    Association    of    Ice 

Industries 10..  10..   9..  10. 

National  Association  of  Piano 
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Questions  submitted 


lUJNOis— continued 

Chicago— Continued. 

National  Association  of  Retail 

Druggists — 

National  Association  of  Taxi- 
cab  Owners 

National  Container  Association. 
National      Furniture      Ware- 
housemen's Association  (7)... 
National    Glass    Distributors 

Association -— 

National   Hardwood   Lumber 

Association  (8) — 

The  National  Ladder  Manu- 
facturers Association 

National     Manufacturers     of 

Soda  Water  Flavors 

National    Ornamental    Glass 
Manufacturers  Association  of 
the  U  nited  States  and  Canada 
National  Pickle  Packers'  Asso- 
ciation  

National  Retail  Lumber  Deal- 
ers Association 

National  School  Supply  Asso- 
ciation  

National  Shoe  Retailers  Asso- 
ciation  

Oak   Flooring  Manufacturing 

Association. 

Plywood  Manufacturers  Asso- 
ciation  

Sales  Book  Manufacturers  As- 
sociation  

Wholesale    Saddlery    Associa- 
tion of  the  United  States 

Wirebound  Box  Manufacturers 

Association 

Danville  Chamber  of  Commerce... 
East  St.  Louis  Chamber  of  Com- 
merce  - - 

Freeport  Chamber  of  Commerce... 
Joliet    Association   of   Commerce 

(Inc.) 

Kewanee  Chamber  of  Commerce... 
La  Salle  Illinois  Valley  Manufac- 
turers Club 

Moline: 

Chamber  of  Commerce 

Tri-City  Manufacturers  Asso- 
ciation  

Ottawa  Chamber  of  Commerce 

Peoria  Association  of  Commerce.  .. 
Quincy  National  Association  of  Egg 
Case  and  Egg  Case  Filler  Manu- 
facturers  

Rockford  Chamber  of  Commerce... 
Rock   Island    Chamber  of  Com- 
merce  

Springfield  Chamber  of  Commerce. 
Sterling  Association  of  Commerce. . 
Urbana  Association  of  Commerce.. 
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Anderson  Chamber  of  Commerce.. 

Bloomington  Chamber  of  Com- 
merce  — 

Clinton  Chamber  of  Commerce — 

Crawfordsville:  National  Associa- 
tion of  Mutual  Insurance  Com- 
panies  — 

East  Chicago  Chamber  of  Com- 
merce  - 
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INDIANA— continued 

Evansville  Chamber  of  Commerce. 
Fort   Wayne   Chamber  of  Com- 
merce  

Gary: 

Commercial  Club 

Gary  Chamber  of  Commerce... 
Hammond  Chamber  of  Commerce. 
Jtadianapolis: 

Board  of  Trade 

Chamber  of  Commerce 

National  Brick  Manufacturers 

Association 

National  Builders'  Supply  As- 
sociation (Inc.) 

National  Foo<l  Brokers  Asso- 
ciation  _ 

National  Retail  Hardware  As- 
sociation  

iKokorao  Chamber  of  Commerce... 
Michigan  City  Chamber  of  Com- 
merce  

Muncie  Chamber  of  Commerce 

JN^ewcastle  Chamber  of  Commerce.. 
Terre   Haute   Chamber   of   Com- 
merce                      ... .---  ._ 

9 

0 

2 
3 
3 

3 
10 

3 
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4 

10 
2 

4 
5 

— 

'Valparaiso  Chamber  of  Commerce.. 

IOWA 

Greater  Burlington  Association 

Davenport  Chamber  of  Commerce. 
Des  Moines: 

Greater  Des  Moines  Commit- 
tee..  

National  Selected  Morticians... 
Dubuque  Chamber  of  Commerce... 
^ort  Madison  Chamber  of  Com- 
merce  

Marshalltown  Chamber  of  Com- 
merce.  

^ioux  City  Chamber  of  Commerce. 
.  Greater  Waterloo  Association 

KANSAS 

Abilene  Commercial  Club 

Arkansas  City  Chamber  of  Com- 
merce  

Atchison  Chamber  of  Commerce  (9) 
Fort  Scott  Chamber  of  Conmierce.. 

Jola  Chamber  of  Commerce 

Kansas  City  Chamber  of  Commerce 
Lawrence  Chamber  of  Commerce.. 
Leavenworth    Chamber  of  Com- 
merce  

.Ottawa  Chamber  of  Commerce 

KENTUCKY 

JDanvllle  Chamber  of  Commerce. .. 
Frankfort  Chamber  of  Commerce. . 
Lexington    Board    of    Commerce 

(Inc.) 

Louisville: 

Associated  Industries  of  Ken- 
tucky  

Board  of  Trade 

.^Owensboro  Chamber  of  Commerce. 
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Questions  submitted 

13       3       4       5       6       7 
Name  of  organization 

1      1      1      1      1      1      1 

8       9       10      11      12      13      14 

1      1      1      1      1      1      1 

ueSbiabO3i.>e3bifl3haaiM0S 

&,  -<  fe  .<  fc  ^  ^  -<{fe  ^  Pm  ^  Pm  ^ 
i 

LOUISIANA 

Alexandria  Chamber  of  Commerce.   2..   2..   2..   2..   2..   2..   2..   2..   2..   2 2..   2  2 2 

New  Orleans: 

Association  of  Commerce  (10). .  10 ..  10 ..  10 10 ..  10 ..  10 ..  10 ..  10 ..  10 ..  10 .. ..  10 ..  10 

Board  of  Trade  (Ltd.) 3..   3..    3-.  3..   3..   3..   3..   3..   3..   3..   3 3..   3..   3 

Cotton  Exchange 3..   3..   3..   3..   3..   3..   3-   3..   3..   3.-   3..   3..   3..   3.. 

Southern  Pine  Association 1 ..    1..    1..   1..   1..    1 -.    1-    1-.   1-    1-   1-   1-   1-   1- 

JShreveport  Chamber  of  Commerce.   8..   6..   6..   6 6  6 6  6 6  6 6..   6-   6  6.. 

MAINE 

Portland  Chamber  of  Commerce...   5..   5..   5..   5..   5..   5..   5..   5 5  5..   5..   5..   5 6 

Rockland  Chamber  of  Commerce..    1..    1 1..    1 ..    1 ..    1 --    1      1 -.    1 -.    1..    1 

Waterville-Winslow    Chamber   of 
Commerce 2..   2..    2..   2..    2..    2..   2..    2..    2..    2..    2..   2..   2..    2.. 

MARYLAND 

Baltimore: 

Chamber  of  Commerce 2..   2..  •2-   2..   2..   2..   2..   2 2  2..   2..   2..   2..   2.. 

Export  and  Import  Board  of 

Trade  of  Baltimore 1..    1..    1-   1.-   1 -.    1-    1-    1..   1-    1-    1-   1-    1 --    1- 

Lumber  Echangc  of  Baltimore.   1 ..    1 ..    1 ..    1 ..    1  ..    1 ..    1 ..    1  -    1 ..   1 ..    1  --    1 ..    a  --   1  — 
Merchants  and  Manufacturers 

Association 10 .- 10 ..  10 ..  10 ..  IC  ..  lO 10 10 10 10 ..  10 ..  10 ..  10 ..  10  .. 

National    Lumber    Exporters 

Association 1..    1..   1-   1..   1..   1-   1..    1..   1..   1 -.    1 --   1-   1 --    1 -- 

Cumberland    Chamber    of    Com- 
merce     2  2 2  2..   2..   2 21..   2..    2  2..    2..   2 2..    2 

Salisbury- Wicomico    Chamber   of 
Commerce l ..   1..   1..   1..   1..   I..   1. 

MASSACHUSETTS 

Athol  Board  of  Trade 1    1 1   1 1   1..   1. 

.  1..  1..  1-...  1-  1  1-  1.. 
.  1 1..  1.-  1-.  1  1-.  1-. 

Attleboro  Chamber  of  Commerce..   3..   3..   3..   3..   3..   3..   3-   3..   3..   3..   3..   3 3.. 

Boston: 

American  Dental  Trade  Asso- 
ciation    1..    1..    1..    1--    1-.    1..    1-.    1-   1-   1-   1-    1-   1--   1-. 

Chamber  of  Commerce  (11) ....  01 ..  10 ..  10 10 ..  10 10 10 10 10 10 10 

Dorchester  Board  of  Trade 2..   2..   2..   2..   2..   2..   2..   2..   2..   2..   2..   2..   2..   2.. 

Eastern   Shook   and    Wooden 
Box  Manufacturers  Associa- 
tion     1..    1..    1..   1..    1..   1..    1-.    1..    1..   1..    1-.    1..    1..    1- 

Massachusetts  State  Chamber 

of  Commerce 1..    1..    I..    1..    1..    1..    1..    1..    1 ..    1-    1..    1.-    1 1 

Massachusetts  Wholesale  Lum- 
ber Association  (Inc.) 1..    1..   1  J  J  J  1..    1..   1..   1..   1..   1..   J  ill-   1-    1- 

New    England    Coal    Dealers 

Association. 4..   4..   4i..   4..   4..   4..   4..   4..   4..   4..    4..   4..   4 4 

New  England  Hardware  Deal- 
ers'Association 3..   3..   3-   3..    3..   3-.   3..   3-   3..   3..    3..   3..    3..    3  .. 

New  England  Shoe  and  Leather 

.Association 2..   2 2..   2..   2  2 2  2 2  2 2..   2 

Smokeless  Coal  Operators  Asso- 
ciation of  West  Virginia 1 ..    1 ..   1 ..    1 ..   1 ...    1 ..   1 ..    1 ..   1 ..   1 .-   1 ..   1 ..   1  -   1  -. 

Everett  Chamber  of  Commerce.-.   3..   3..   3..   3..   3..   3..   3..   3 3  3..   3 3  3....   3 

Fall  River  Chamber  of  Commerce..   4..   4 4..   4  4..   4 4  4..   4..   4..   4..   4..   4..'..   4 

Fitchburg  Chamber  of  Commerce..   3-   3..   3..   3..   3..   3..   3 3 3..   3..   3 3i..   3 

Gardner  Chamber  of  Commerce....   3..   3 3  3 3  3 3..   3..   3..   3  3 3  3....   3 

Haverhill  Chamber  of  Commerce...   4..   4..   4..   4..   4..   4..   4..   4..   4..   4..   4..   4..   4..|..   4 
Hoi  yoke   Chamber  of  Commerce 

(12) 3..    3..   3 3  3..    3-.   3..    3 3  3..    3..    3..    3..!..    3 

Lawrence  Chamber  of  Commerce..  3..   3 3..   3..   3  3..   3 3 3..   3  3..I3.. 

Lowell  Chamber  of  Commerce 4..   4..   4 4  4..    4..    4..    4..    4..   4..   4..   4..   4..    4.. 

New  Bedford  Board  of  Commerce..   7..   7 7  7..   7..   7..   7 7..   7  7..   7..   7..   7 7 

Pittsfield  Chamber  of  Commerce...  4..   4 4  4..   4..   4..   4..   4..   4..   4..|4..   4..   4..   4.. 

Plymouth  Chamber  of  Commerce 2 2 1 2 

Springfield  Chamber  of  Commerce                                                                                   I 

(13) 4..    4..    4..    4..    4..    4..   4..    4..    4..    4. J  4..    4..    4..    4.. 

Worcester  Chamber  of  Commerce.-   7..   7..   71 7  7..   7..   7..   7 7  7  ..17..   7 7i 
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Questions  submitted 

1 

Name  of  oreanization 

1 
2       3       4        5       6       7 

8       9       10      11      12      13 

14 

t 

a    a    1  la    1    1 

!i  '1  1  1  ll  I  1 

,                               MICHIGAN 

Adrian  Chamber  of  Commerce 21.. 

Albion  Chamber  of  Commerce 1 .. 

Battle  Creek   Chamber  of  Com- 
merce    4;.- 

Bay  Cith  Chamber  of  Commerce. .   4  .. 

2..   2I..   2..   2..    2..   2.. 
1..    1..    1..    1..    1..    1.. 

1                 1 
4..   4..   4;..   4..   4..   4.. 
4..   4..   4..   4..   4..   4.. 

2..   2..   2..   2..   2..   2.. 
1..    1..    1..    1..    1..    1.. 

4..   4..   4..   4..   4...   4.. 
4..   4..   4..   4..   4       4 

...   2 
.    1.. 

.   4.. 
4.. 

Benton  Harbor  Chamber  of  Com- 
merce    2.. 

Charlotte  Community  Association.    1 .. 

Detroit  Board  of  Commerce lOl.. 

Flint  Chamber  of  Commerce 8  .. 

Fremont  Chamber  of  Commerce...   1 .. 

21 2..   2  2..   21..   2.. 

1..    1!..    1..    11. .    1..    1.. 

10..  10..  10..  lOL.  10..  10.. 

8..   8..   8..   8..   8..   8.. 

1..    1..    1..    1..    1..    1.. 

2(..   2..    2I 2  21..   2.. 

1'..    1..    1..    1..    1..    1.. 
10'..  10..  10..  10..  10..  10'.. 
8..   8..   8..   8..   8..   8.. 
1..   1..   IL.   1..   1       1 

2.. 

ll.. 
..jlO 

8l.. 
1  1 

Grand  Rapids: 

Associated    OflSce    Furniture 

Manufacturers 1 .. 

Association  of  Commerce 10.. 

National  Alliance  of  Furniture 

Manufacturers 1 .. 

National  Council  of  Furniture 

Associations 1 .. 

Hillsdale  Chamber  of  Commerce...   1  ._ 

Jackson  Chamber  of  Commerce 7 .. 

Kalamazoo  Chamber  of  Commerce.   5j.. 

Lansing  Chamber  of  Commerce 3 .. 

Manistee  Board  of  Commerce 2  .. 

Greater    Muskegon    Chamber   of 

Commerce 6.. 

Saginaw: 

Board  of  Commerce 5.. 

Saginaw  Manufacturers  Asso- 
ciation    1.. 

St.  Joseph  Chamber  of  Commerce..  4  .. 
Ypsilanti  Board  of  Commerce 3 

MINNESOTA 

Duluth  Chamber  of  Commerce 7  .. 

Eveleth  Commercial  Club 1 .. 

Faribault  Chamber  of  Commerce. .   2 .. 
Mankato    Civic    and    Commerce 

Association. 1 .. 

Minneapolis: 

Chamber  of  Commerce 3.. 

Civic  and  Commerce  Associa- 
tion  10  — 

Northern  White  Cedar  Asso- 
ciation    1 .. 

M  oorhead  C  ommercial  Club 1  — 

St.  Paul: 

Minnesota  Employers'   Asso- 
ciation   3.. 

National   Tent   and    Awning 
Manufacturers  Association...   2.. 

The  St.  Paul  Association 10.. 

Winona  Association  of  Commerce..   3 .. 

Miaaiaaippi 

Corinth  Cham  ber  of  C  ommerce 1 . . 

Greenwood  Chamber  of  Commerce 

(14) 2.. 

Greenville  Chamber  of  Commerce. .   1 . . 

TiHurel  Chamber  of  Commerce 3 . . 

Board  of  Trade  of  Vicksburg 1 

MISSOURI 

Hannibal  Chamber  of  Commerce. .  2  . . 
Independence  Chamber  of  Com- 
merce   2.. 

Joplin  Chamber  of  Commerce 3 .. 

Kansas  City: 

Board  of  Trade 1.. 

Chamber  of  Commerce  of  Kan- 
sas City 10.. 

Merchants '  Association 1.. 

National  Association  of  Retail      ! 

Grocers  of  the  United  States..  10 .. 
Women's  Commercial  Club |  1 .. . 

1 

1..   IL.   1..   1..   1..   1.. 
10..  10..  10..  10..  10..  10.. 

1..   1..   1..   1..   1..   1.. 

1..   IL.   1..   1..   1..   1.. 

..   1   1..   1 1   1..   1.. 

7..   7L.   7..    7..   7..   7.. 
5..   51..   6..   5..   6..   5.. 

3..   3i..   3..   3..   3 3 

2 2  2 2  2..   2.. 

6..   425151516.. 

1 

5..   5..   5..   5..   6..   5.. 

1 

1..    IL.    1..    1..    1..    1.. 
4 i  4  4..   4..   4..   4.. 

3 3..   3..   3..   3  3.. 

7..   7: 7  7..   7....   7 

1..    1..    1..    1..    1..    1.. 
2..   2..   2..   2..   2..   2.. 

2..    1,  1   2..   2..   2..   2.. 

3..   sL   3..   8..   3..   3.. 

10 10..  10..  1010 101 

1..    1'..    1..    1..    1..    1.. 
1..    1|..    1..    1..    1..    1.. 

1 
3..   3I..   3..   3..   3..   3.. 

1 
2..   2..   2..   2..   2..   2.. 

10..  10 10  4  610 10] 

3..   3 3  3..   3..   3.. 

1-.    1..    1..    1..    1..    1.. 

2..    ll  1   2..   2 2  2.. 

1..    1..    1..    1..    1..    1.. 

3 3..   3  3..   3..   3.. 

1.-..    1   1 1....    1. 

2 2..   2  2 2  2.. 

2..   2..   2--   2..   2..   2.. 
3..   3..   3-   3.-   3..   8.. 

..    1..   1..    1    1..    1..    1   1 

-10..  10..  1010..  10 

..    1..    1..    1   1..    1 

10 10..1010..  10..  10... 

..    1..    1..    1   1..   1 

1 

1..  1..  iL.  1..  1..  1.. 
la..  10. .10. .10. .10. .10.. 

1..  1..  1..  1..  1..  1.. 

1-.  1..  1..  1..  1..  1.. 
1 i..i  1..  1..  1  1.. 

7....   7  7L.   7..   7..   7.. 

5..   6..   51..    6..   5..   5.. 

3..   3..   3..   3..   3..   3.. 

..   2..   2  2| 2..   2  2.. 

5142  5<  142516.. 

6..   6..   5j..   5..   6..   6.. 

1..    1..    IL.    1..    1-.    1.. 
4i..   4..   41..   4..   4..   4.. 

3' 3..   3..   3..   3  3.. 

1 

7..   7..   7 7  7..   7.. 

1 1   IL.   1..   1..   1.. 

2..    2..   2|..   2..   2..   2.. 

1   1..   2  2..   2..   2..   2.. 

1 

3..   3..   3..   3..   3..   8.. 

10..  10..  10..  10 10.. 

1..    1..    11..    1..    1..    1.. 
1..    1..    IL.    1.-    1-.    1.. 

3..   3..   3..   3..   3..   3.. 

2..    2..   2..   2..   2..   2.. 

10..  10 10.. 

8..   3..   8..   8..   3..   3.. 

1..    1..    1..    1..    1..    1.. 

2..   2..   2 2..   2..    2 

IL.    1..    1..    1-.    1..    1.. 

8..   8..   8 3  3..   3.. 

-    1 1....    1..    1-.    1 

2L.   2..   2 2  2..   2.. 

2L.   2..   2..   2..   2..  2.. 
8..   8..   3..   3..   3-    3.. 

1! 1....    1..    1   1.. 

.1010..  10 10..  lolio.. 

.   1   1..    1 1..    1   1  .. 

.1010..  10..  10..  10..  10.. 
J  1   IL.    ll 1..    ll  1   1 

1- 
10.. 

1.- 

1.- 
1- 
7.. 

"'3 

2.. 

6   1 

5.. 

1.- 
4.. 

3.. 

I:: 

21.. 
..   2 

3,. 

10.. 

1.. 
1.. 

3.. 

2.. 

10.. 
3.. 

1.. 

..   2 

1.. 

3.. 

..    I 

2.. 

..    2 

8.. 

1.. 

10.. 
1.. 

10. _ 
1  — 
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Name  of  organization 


Questions  submitted 


1 


MISSOURI — continued 

fit.  Charles  Community  Chamber  of 

Commerce. 

fit.  Joseph  Chamber  of  Commerce.. 
St.  Louis: 

American  Wholesale  Garment 

Association 

Chamber  of  Commerce 

Merchants  Exchange 

National  Basket  and  Fruit 
Package  Manufacturers  As- 
sociation  

National    Leather   and   Shoe 

Finders  Association 

North  St.  Louis  Business  Men's 
Association 

MONTANA 


o  be 


2.. 
6 


Billings  Commercial  Club 

Bozeman  Chamber  of  Commerce.. 
Glasgow   Chamber  of  Commerce 

and  Agriculture 

Great  Falls  Commercial  Club 

Helena: 

Commercial  Club i.. 

Montana  Bankers  Association 

(16) 

Missoula  C  hamber  of  Commerce — 

NEBRASKA 


2 


Fremont  Chamber  of  Commerce.. . 
Lincoln: 

Chamber  of  Commerce. 

Federation  of  Nebraska  Re- 
tailers..  

Nebraska  Manufacturers  As- 
sociation  

Omaha: 

Chamber  of  Commerce. 

Omaha  Grain  Exchange 


NEVADA 

Reno  Chamber  of  Commerce 

NEW  HAMPSHIRE 


Keene  Chamber  of  Commerce 

Lebanon  Chamber  of  Commerce. . 
Portsmouth    Chamber    of    Com- 
merce  

NEW  JERSEY 


Bayonne  Chamber  of  Commerce... 
Camden  Chamber  of  Commerce... 

Englewood  Board  of  Trade 

Hightstown  Board  of  Trade 

Hoboken  Chamber  of  Commerce... 
Montclair  Chamber  of  Commerce.. 
Morristown    Chamber    of    Com- 
merce  

Newark: 

Chamber  of  Commerce 

New  Jersey  State  Chamber  of 

Commerce 

New  Brunswick  Board  of  Trade — 
Passaic  Chamber  of  Commerce — 
Paterson  Chamber  of  Commerce. . 
Ridgewood  Chamber  of  Commerce 

of  Ridgewood,  New  Jersey 

Salem  Chamber  of  Commerce 

Somerville  Chamber  of  Commerce. 
Trenton  Chamber  of  Commerce — 


11 

-s 

tn 


1 

10 
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2 
3 
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2.. 

..  6 
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a 

bOjO 


10 


10 
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!1 


..;2 
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.-I  2 


1 

10 

2. 

2 

3 
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8 


1 


10101 
1 
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2 
2 
3 
5 


8 
1 
1 
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1 

10 

2 
2 
3 
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2 

1010 
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10 


11 


12 


13 


14 
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a 

60 
< 


a 

eS 
bO 
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•a 
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a 

s 

bc 
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1 
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1 

10 
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1 

10 


2 
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1. 
10 


2 
6 


1 
2 


2 
7 


1 
2 


10 

4 


1 
2 

7 


4 


2. 


3 
2 


1 
3 


1 
3 


3 
2 


2 
2 


2 
2 


2.. 
2.. 


1 
8 


8 


i! 

41 


10.. 

2 
2.. 


10. 
1. 


1 
10 


8 
6 


2 

10 


10 
1 


2. 

10. 


2 
1 


1 
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Name  of  organization 


NEW   MEXICO 

Roswell  Chamber  of  Commerce. .. 
Silver  City:  Grant  County  Cham- 
ber of  Commerce 


NEW  YORK 

Amsterdam  Board  of  Trade 

Auburn  Chamber  of  Commerce  (16) 
Binghamton  Chamber  of  Commerce 
Brooklyn: 

American   Boiler   Manufactu- 

turer's  Association 

Chamber  of  Commerce 

Wholesale  Stationers'  Associa- 
tion   of    United    States    of 

America 

Buffalo  Chamber  of  Commerce  (17) 
Cohoes  Chamber  of  Commerce..  .. 

Elmira  Chamber  of  Commerce 

Fulton  Chamber  of  Commerce 

Qlens  Falls  Chamber  of  Commerce 
Qloversv ille  Chamber  of  Commerce 

(18) 

Herkimer  Chamber  of  Commerce. .. 

Ithaca  Board  of  Commerce 

Dion  Chamber  of  Conmierce  (Inc). 
Jamestown  Chamber  of  Commerce. 
Kingston  Chamber  of  Commerce... 

Lockport  Board  of  Commerce 

Middletown    Chamber    of    Com- 
merce  

New  York: 

American  Association  of  Whole- 
sale Opticians 

American    Electric     R^way 

Association 

American  Envelope  Manufac- 

facturers  Association 

American  Exporters   and   Im- 
porters Association 

American  Qas  Association 

American  Hardware  Manufac- 
turers Association 

American  Institute  of  Consult- 
ing Engineers  (Inc.) 

American  Lace  NIanufacturers 

Association 

American  Manufacturers  Ex- 
port Association 

American    Paper    and    Pulp 

Association. 

.\m  e  r  i  c  a  n    Pharmaceutical 
M  anuf acturers  Association . . . 
American  Spice  Trade  Asso- 
ciation  

American  Tack  Manufacturers' 

Association 

Associated  Fur  Manufacturers 

(Inc.) 

Association  of  Ice  Cream  Sup- 
ply Men 

Association  of  Manufacturers 
of  Confectionery  and  Choco- 
late of  the  State  of  New  York. 
Biscuit  and  Cracker  Manufac- 
turers Association  of  America 

Bronx  Board  of  Trade 

Chamber  of  Commerce  of  the 

Borough  of  Queens 

The  Compressed  Air  Society... 
Eastern     Ice     Manufacturers 

Association 

Eastern  Millinery  Association 

(Inc.) 

Eastern  Supply  Association 
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Name  of  organization 


Questions  submitted 


^1 


w  .  03 
0,bG 

faK 


NEW  YOKE— continued 

New  York— Continued. 

Empire  State  Gas  and  Electric 
Association — — . 

Engravographia. 

Folding  Box  Manufacturers 
National  A  ssociation 

Foundry  Supply  Manufac- 
turers' Association 

Harlem  Board  of  Commerce... 

Hatters'  Fur  Cutters  Associa- 
tion of  the  United  States  of 
America — 

Heating  and  Piping  Contrac- 
tors National  Association 

Italian  Chamber  of  Commerce 
in  New  York 

Label  Manufacturers  National 
Association • 

Manufacturers  Council  of  the 
State  of  New  Jersey 

Merchants  Association  of  New 
York  (19) 

Metal  Finisher's  Equipment 
Association 

National  American  Wholesale 
Lumber  Association 

National  Association  of  Auto- 
motive Mutual  Insurance 
Companies 

National  Association  of  Finish- 
ers of  Cotton  Fabrics 

National  Association  of  Men's 
Straw  Hat  Manufacturers  of 
America 

National  Association  of  Mu- 
tual Casualty  Companies — 

National  Association  of  Office 
Appliance  Manufacturers... 

National  Association  of  Waste 
Material  Dealers 

National  Automobile  Chamber 
of  Commerce  (Inc.) 

National  Board  of  Steam  Navi- 
gation  

National  Boot  and  Shoe  Manu- 
facturers Association  of  the 
United  States 

National  Coffee  Roasters  As- 
sociation  

National  Council  of  American 
Importers  and  Traders 

National  Paint,  Oil  and  Var- 
nish Association  (Inc.) 

National  Publishers  Associa- 
tion  

National  Wholesale  Druggists 
Association 

The  Netherlands  Chamber  of 
Commerce  in  New  York 
(Inc.) 

New  York  Boat  Owners  Asso- 
ciation (Inc.) 

New    York    Lumber    Trade 

Association 

New  York  Produce  Exchange. . 
New    York    Tow    Boat    Ex- 
change (Inc.) 

Pyroxylin  Plastic  Manufac- 
turers Association 

Railway  Car  Manufacturers' 

Association 

The  Refrigerating  Machinery 

Association 

The    Rubber    Association    of 

America  (Inc.)--- 

Silk  Association  of  America 
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Questions  submitted 

1       2 

Name  of  orsanization 

3       4       6       6 

7       8       0       U 

1  1  I  : 
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14 

For 

Against 

For 

1       1       1       1       1 

J 

NEW  YORK— continued 

New  York— Continued. 

Toy    Manufacturers    of    the 

United  States  of  America 1 ..   I  . 

United  Waist  League  of  Amer- 
ica    1..   1. 

Valve  and  Fittijigs  Institute...   1 ..  1 . 
Yorkville   Chamber  of  Com- 
merce    2..  2. 

Olean  Chamber  of  Commerce 2 ..  2 . 

Oneida  Chamber  of  Commerce V..  1. 

Oswego  Chamber  of  Commerce 2 ..  2  . 

Owego  Chamber  of  Commerce 2|..  2. 

Plattsburg  Chamber  of  Commerce.   1 ..  1 . 
Poughkeepsie  Chamber  of  Com- 
merce   3  ..  3  . 

..    1..    1-    1..    1-. 

..    1-.    1..    1..    1- 
..    1..    1..    1..    1- 

..  2..   2..   2..   2.. 

.   2j..   2..   2..   2-- 
...   1..   1   1..   1-. 
.   2-   2-   2..   2.. 
...2  2..   21..   2.. 
...   1   1-.   1..   1.. 

.  8..   8....  8  8.. 

.  10 -10 -10..  10- 

i 
.   2..   2..   2..   2.. 
_  8..  8..  3..  3.. 

1  ..    1..    1..    1. 

1..    1..    1.-    I 
1..    1..    1..    1. 

2-  2..  2..  2. 
2..  2...  2..  2. 
1..   1..   1..   1  . 
2..   2..   2..   2. 
2..   2..   2..  2. 
1..   1..   1..   1. 

3..   8....  8.. 

..10 10. .10  ..10. 

2..   2..   2j..  2- 
-.3  3--  3..  3. 

..    1  ..    1 

..    1..    1 
..    1..    1 

.2.-2 
.  2..  2 

.   1'..   1 
.   2..   21 
.   2-   2 
...11 

3  3..   8 

..   1.. 

..   1.. 
..   1.. 

..  2.. 
..  2.. 

..   1.. 
..   2.. 
..   2.. 
..   1.. 

..   3.. 

1.. 

1.. 
1.. 

2- 
2.. 
1.. 
2.. 
2.. 
1.. 

3 

Rochester: 

Chamber  of  Commerce  (20) 10 ..  10 . 

Northeastern  Retail  Lumber- 
men's Association 2..  2. 

Rome  Chamber  of  Conuneroe  (21)..  3  ..  3  . 

...1010 

.   2..   2 

.   8  ..   81 

1 

-ijo-:. 

..  2... 
-  3 . 

8  '" 

Saratoga  Springs  Chamber  of  Com- 
merce   1 ..  1 . 

Schenectady    Chamber   of   Com- 
merce    7 .. .. 

Syracuse  Chamber  of  Commerce...   8 ..   8 . 
Tompkinsville,      Staten      Island, 

Chaber  of  Commerce 2..   2. 

Troy: 

Association  of  Collar  Manufac- 
turers of  Troy,  N.  Y 1-.    1. 

Chamber  of  Commerce  (22) 4..   4. 

Utica  Chamberof  Commerce 3..   3. 

Watertown  Chamber  of  Commerce    3 ..   3  . 
Yonkers  Chamber  of  Commerce 2..   2. 

NORTH  CAROUNA 

Charlotte: 

Chamber  of  Commerce 6 

Hardware  Association  of  the 

Carolinas 2..   2. 

Oastonia  Chamber  of  Commerce 

(Inc.) 3..   3. 

North  Wilkesboro:   Wilkes  Com- 
mercial Club 1-    1. 

NORTH  DAKOTA 

Devils  Lake  Civic  and  Commerce 
Association 2..   2. 

Fargo: 

Commercial  Club 2..   2. 

North    Dakota    Retail    Mer- 
chants Association 4.... 

Grand  Forks  Commercial  Club 2..   2. 

Jamestown  Chamber  of  Commerce.  2..   2. 

Minot  Association  of  Commerce 1 ..   1 . 

Valley  City  Commercial  Club 1 ..   1 . 

OHIO 

Akron  Chamber  of  Commerce  (23).  10  ..jlO . 

Alliance  Chamber  of  Commerce 2..   2. 

Ashtabula  Chamber  of  Commerce..  3 ..   3 . 

Canton  Chamber  of  Commerce 10 . 

Cincinnati: 

Carriage     Builders     National 
Association   of  the   United 

States 1..   1 

Cincinnati  Chamber  of  Com- 
merce  10..  10. 

.    1..   1..   1..   1.. 

7..   7..   7   7 7 

.    8..    8 8  8.- 
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2..    2-    2..    2. 
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2..   2 2  2. 
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Name  of  organization 


Questions  submitted 


OHIO— con  tinued 


Cleveland: 

American  Oear  Manufacturers' 

association 

Cleveland  Chamber  of  Com- 
merce  

Fire  Insurance  Club  of  Cleve- 
land  

International    Association    of 

Electrotypers 

National  Association  of  Marble 

Dealers 

National  Petroleum  Association 
Columbus: 

Chamber  of  Commerce 

Electrical  Manufacturers  Club. 
National  Association  of  Stove 

Manufacturers 

Ohio  Chamber  of  Commerce... 
Ohio  Manufacturers  Association 
Dayton: 

Dayton  Chamber  of  Commerce. 

The  Ohio  Hardware  Association 

Delaware  Chamber  of  Commerce.. 

Dover  Chamber  of  Commerce 

East  Liverpool; 

Chamber  of  Commerce 

United  States  Potters  Associa- 
tion  

Findlay  Chamber  of  Commerce 

Hamilton  Chamber  of  Commerce.. 

Ironton  Chamber  of  Commerce 

Kenton  Chamber  of  Commerce 

Lima  Board  of  Commerce 

Mansfield  Chamber  of  Commerce.. 
Marietta  Chamber  of  Commerce.. 
Marion  Chamber  of  Commerce — 
Nelson villo  Chamber  of  Commerce. 
Newark   Chamber   of  Commerce 

(24) 

Plainesville:  Lake  County 

Chamber  of  Commerce 

Portsmouth    Chamber    of    Com- 
merce  

Springfield  Chamber  of  Commerce 
Steubenville    Chamber    of    Com- 
merce  

TifRn  Chamber  of  Commerce  (25).. 

Toledo  Chamber  of  Commerce 

Youngstown    Chamber    of   Com- 
merce  

Zanesville  Chamber  of  Commerce.. 
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10 
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10 
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10 


OKLAHOMA 

Blackwell  Commercial  Club 

Duncan  Chamber  of  Commerce... 
El  Reno  Chamber  of  Commerce... 
Mangum  Chamber  of  Commerce.. 

Marlow  Chamber  of  Commerce 

Oklahoma  City  Chamber  of  Com 

merce I  8 

Ponca  City  Chamber  of  Commerce.'  2 
Tulsa  Chamber  of  Commerce 10 

OREGON 

Portland: 

Chamber  of  Commerce 

Oregon  State  Chamber  of  Com 
merce 10 


1 
1 

8 

2 

10 

1 

10 


10 


..  1 


1 
1 

10 


1 

10 

2 

1 

1 
1 

10 
1 


8 

2 

10 


lOl 


1 
-    1 


8.. 
2 


10 


10 


S 


U     OS  '  I.. 

O    be;  O 
fa  ^Jlfa 


10 


8 

2 

10 


10 


2 

1 

1 
1 

10 
1 


10 


1.. 
7.. 
3 


8 


IC 


10 


10 

2 

1 

1 
1 


8 
2 
101. - 


1 
101 


11 


8 


10 


12 


10 


1    1 
1 


3!  3 
1 


9 


6 
4  4 


10 


8 


10 


13 


10 


14 


-3 


10 


10 


9 


8. 
2 
10 


10 


2.. 

2.. 

2.. 
4.. 


3.. 


10 


0 


2 


10 


278 


BAILBOAO  CONSOUDATION 


BAILBOAD  CONSOLIDATION 


279 


- 

Questions  submitted 

1        2 

Name  of  orsanization 

3       4       5 

6        7 

8       9 
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PENNSYLVANIA 

AUentown  Chamber  of  Commerce..  41..  4 .. . 

Altoona  Chamber  of  Commerce 3'..   3 .. 

Beaver  Falls  Associated  Tile  Man-      j 

ufacturers iL.    1.. 

Bethlehem  Chamber  of  Commerce.  —   4  4... 
Bradford: 

Board  of  Commerce 3  3 

.   4   4..   4.. 

3..    3..   3.. 

1..    1..    1.. 
.   4..   4..   4 

.   3..   3   3.. 

1..    1..    1.. 
4..   4..   4.. 

2..   2..   2.. 
.    1.-    1..    1 

1..    1-.    1.. 
1-    1..    1.. 
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4..   4. 

3..   3. 

1..    1. 
4..   4. 

3 

1..    1. 
4..   4. 

2..    2. 

..    1.. 

1..    1. 
1..    1. 

.    4..   4 

.   3..   3 
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...   4.. 

3  3 

.    1..    1 
.   4..  4 

.   2..   2 
1..    1.. 
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3..   3.. 

1..   1.. 
..   4  4... 

3..   8... 

1..   1.. 
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4.. 

..   3 

1.. 
4.. 

2.. 

..    1 

1.- 
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mm    mm 

3.. 

1.. 
4.. 

s 

National  Wood  Chemical  As-      | 

sociation 1..   1.. 

Butler  Board  of  Commerce 4 ..   4 .. 

Chambersburg  Chamber  of  Com- 
merce    21..   2.. 

Charleroi  Chamber  of  Commerce 1 ..   1 . 

Conshohocken  Chamber  of  Com- 
merce    1..   1., 

Corry  Chamber  of  Commerce 1 ..   1 .. 

..    1 
4., 

2.. 
..    1 

1.- 
1  — 

Erie: 

Erie  Chamber  of  Commerce 5 ..   5 .. . 

National  Association  of  Mer- 
chant Tailors  of  America 4..   4.. 

Franklin  Chamber  of  Commerce...   2 ..   2 

Grove  City  Commercial  Club 1 ..   1 .. 

Hanover  Chamber  of  Commerce...   2 ..   2 

Harris  burg: 

American  Indiistrial  Lenders' 

Association 2,.  2.. 

Harrisburg  Chamber  of  Com- 
merce   6..   6 

Peimsylvanla  State  Chamber 

of  Commerce 10..  10..  1 

Harleton  Chamber  of  Commerce...   2..   2.. 
Johnstown  Chamber  of  Commerce 

(Inc.) 2..   2... 

Lancaster  Chamber  of  Commerce  .  4 ..  4 .. 

Lebanon  Chamber  of  Commerce...   2 ..   2 

McKeesport    Chamber    of    Com- 
merce    3..   3.. 

Meadville  Chamber  of  Commerce 3  ..  3 . 

New  Castle  Board  of  Trade..            ..   2  2 

.    5..    5..    5 

4..   4..   4.. 

-    2  2..   2.. 
1..    1..    1.. 
.    2  2..    2.. 

2..   2..   2.. 

.   8  8 8 

0 1010.. 

2..    2..    2.. 

2  2.. 

4 4  4.. 

.    2  2....   2 

3..   3..   3.. 
.   3..    3..   3 
.   2  2..   2.. 

1..    1..    1.. 
1..    1..    1.. 

1..    1..    1.. 

.1010 10 

0 1010.. 

2..   2..   2.. 

.    1..    1    1.. 
1..    1..    1.. 

.  10  ..  10  ..  10 

.  1  1..  1.. 
1..  1..  1.. 

3..    3..   3.. 
...10 10 

.    1..    1    1.. 
2-.   2..   2.. 

1.-    1..    1.. 

..    5.. 

4..   4. 

2..    2. 
1..    1. 
2..    2. 

2..   2. 

6..   8. 

10..  10. 
2..   2. 

2..   2. 
4..   4. 

2..   2. 

3..   3. 
..   3.. 
2..   2. 

1..    1. 
1..    1. 

1..    1. 
10..  10. 
lOl..  lOl. 

2..   2. 

1..    1. 
1..    1. 

..  10..  1 

1..    1. 
1..    1. 

3..   3. 

10..  10. 

1.... 

2..   2. 
3 

1..    1. 

6..   5.. 

.    4..   4 

.   2..    2 
.    1..    1 
.   2 

.   2..   2 

.   8..   8 

.  10  ..  .. 
...22 

.   2..   2 
.   4..    4 

...   2.. 

.   3..   3 
3..   3.. 
.  ..   2.. 

.    1..    1 
.    1..    1 

.    1..    1 

.10 

.  10  ..  10 

.   2 

.    1..    1 
.    1..    1 

0..  10.. 

.    1..    1 
.    1..    1 

.212 
.10 

1..    1.. 
.   2..   2 

.    1..    I 

5 
"2 

10 

'2 

*3 
2 

15 

2 

10 

1 
10 

1 

mm 

1 
..   « 

4.. 

2.. 
1.. 
2.. 

2.. 

.-  e 

10.. 
2.. 

2., 
4.. 

..   5 

3.. 

..  a 

..   2 

1.. 
1.. 

1.. 
10.. 
lOl.. 

2.. 

1.. 
1.. 

..10 

1.. 
1.. 

3.. 
10.. 

1.. 
2.. 

1.. 

i..  5. 

4.. 

..  2. 
1-. 
2.. 

2.. 

\  6.. 

101..  1 
2.. 

2.. 
4.. 

t..   2 

3.. 
I..   3. 
!  2.. 

1.. 
1.. 

1.. 
lOl..  1 
lOl..  1 

2.. 

i 

•ii.: 

..10. 

1.. 
1.. 

3.. 

10..  1 

1-. 
2.. 

1.. 

.  6 

4.. 

.  2 
1-. 
2.. 

2.. 

8.. 

0.. 
2.. 

2.. 
4.. 

2.. 

3.. 
.   8 
2.. 

1.. 
1.- 

1.. 
0.. 
0.. 

a.. 

1.. 

1.. 

.10 

1.. 
I.. 

3.. 

t).. 

1.. 
2.. 

I.. 

.-   5 

4.. 

-.   2 
1.. 
2.. 

2.. 

6.. 

10.. 
2.. 

2.. 
4.. 

2.. 

3.. 

..   3 

2.. 

1.. 
1- 

1.. 
101.. 
10.. 

2.. 

..    1 
1.. 

..10. 

1..  . 
1.. 

8.. 
10..] 

.-   1 

2.. 
8... 

1.- 

..    6 

4.. 

..    2 

1.. 
2.. 

2.. 

8.. 

10.. 
2.. 

..   2 
4.. 

8.. 

..   8 

2 

Norristown:  Manufacturers  Asso- 
ciation of  Montgomery  County..   1 ..   1 .. 

Oil  City  Chamber  of  Commerce 1..   1.. 

Philadelphia: 

Anthracite  Coal  Operators  As- 
sociation        1-.   1.. 

Board  of  Trade 10 ..  10*.. . 

Chamber  of  Commerce 10..  10..  1 

Commercial  Exchange  of  Phil- 
adelphia.    2..   21.. 

Ice    Publicity    Association   of 
PhUadelphia    and    Vicinity 
(Inc.) 1..   1... 

Lumbermen's  Exchange 1..   1.. 

National  Association  of  Sheet 
Metal    Contractors    of   the 
United  States 10..  10. 

National  Cigar  Box  Manufac- 
turers Association 1 ..    1 ..  . 

National  Fertilizer  Association.   1  —   1 .. 

National  Paper  Box  Manufac- 
turers Association 3..   3.. 

Philadelphia  Bourse  (28) 10..  10..  . 

Philadelphia  Furniture  <fe  Bed- 
ding Manufacturers  Associa- 
tion    1..   1.. . 

Philadelphia     Maritime     Ex- 
change  .♦. 2..   2.. 

Railway  Business  Association 3  .. . 

Stoker  Manufacturers'  Associa- 
tion    1..  1.. 

1- 
l.- 

1-. 
10.. 
10.. 

..  a 

..  1 
1.. 

..10 

..  1 
1.. 

1  a 
10.. 

1.. 
2.. 

1.- 

Name  of  organization 


Questions  submitted 


PENNSYLVANIA— continued 

Pittsburgh: 

American     Warehousemen's 

Association ■ 

Chamber  of  Commerce  of  Pitts- 
burgh  

International    Stamp    Manu- 
facturers Association 

National    Pipe   and    Supplies 

Association  (27) 

Natural    Gas    Association    of 

America 

Power  Pipnng  Society 

Retail  Lumber  Dealers'  Associa- 
tion of  Pennsylvania 

Heading  Chamber  of  Commerce 

(28) 

Bldgway,  Elk  County  Manufac- 
turers' Association 

St.  Marys  Chamber  of  Commerce. 

Scranton  Board  of  Trade 

Somerset  Chamber  of  Commerce... 
Titusville  Chamber  of  Commerce.. 
Waynesboro    Chamber    of   Com- 
merce  

Wavnesburg,  Greene  County, 
Waynesburg  Chamber  of  Com- 
merce and  Greene  County  Pub- 
licity Bureau 

Williamsport  Chamber  of  Com- 
merce  

York: 

Chamber  of  Commerce 

Manufacturers  Association 

RHODE  ISLAND 

Pawtucket  Chamber  of  Commerce 
(Twenty-ninth) 

Providence  Chamber  of  Commerce 
(Thirtieth) 

Woonsocket  Chamber  of  Com- 
merce, Inc 

SOUTH  CAROIINA 


10 


2 


Greenville  Chamber  of  Commerce. 
Spartanburg    Chamber   of   Com- 
merce  

SOUTH  DAKOTA 


2 
10 


1 

2 
.   4 

1 


2.. 


V- 

3.. 


Aberdeen  Commercial  Club 

Huron  Chamber  of  Commerce 

Chamber  of  Commerce  of  Vermilion 
Watertown  Chamber  of  Commerce. 

TENNESSEE 

Chattanooga: 

Chamber  of  Commerce .. 

Manufacturers  Association 

Jackson    Chamber   of   Commerce 

(Thirty  one) 

Knoxville: 

Board  of  Commerce 

Southern    Appalachian    Coal 

Operators  Association 

Memphis  Chamber  of  Commerce.. 
Nashville: 

Nashville  Chamber  of  Com- 
merce  

Tennessee  Manufacturers  As- 
sociation  
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8. 
1 


10. 


1-. 
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2 
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Questions  submitted 

12       3       4        5 
Name  of  organization 

6       7       8       9      10 

a    a    1    1    1    1 

11      12 

•1      1 

13 

14 

a    a    a    a    . 

OMOMOMOMO 

g 
b^ 

Against 

For 

Against 

TEXAS                                                                                i 

Beaumont  Chamber  of  Commerce 6 .. 

Corsicana  Chamber  of  Commerce..   3..  3..  3....  3  3 

Dallas  Chamber  of  Commerce 10  ..  10 ..  10 ..  10  .. .. 

Electra  Chamber  of  Commerce  and 

Agriculture 1..    1..   1..    1..    1 

El  Paso  Chamber  of  Commerce 5..   5 5..   5  5. 

Fort  Worth  Chamber  of  Commerce.   7 ..   7  ..   7  ..   7  ..   7 
Galveston  Commercial  Association.   1 ..   1 ..   1 ..    1 ..    1 
Houston  Chamber  of  Commerce...   1..   1..   1..   1..   1 

Paris  Chamber  of  Commerce 2..   2..  2..  2..   2 

Port  Arthur  Chamber  of  Commerce 

and  Shipping 3,-   3 3  3. 

..   3..   3..   3..   3..   8.. 

1010..  10.- 10..  10..  10.. 

..    1..    1..    1..    1..    1.. 

.-   5 5  6 5  6..i 

..   7..   7..   7....    7..   7: 

..    1.-    1..    1 1    1.- 

.-    1..    1..    1..    1--    1... 
..   2-.   2..   2  ..    2..   2.. 

..   3 3 

3.-   8.- 
-.1010.. 

1..    1.. 
5..   6.. 
7..   7.. 
1-.    1.. 
..    1..    1 
2..   2.. 

3... 
10..  1 

1.. 
5.. 
7... 
1.. 
..    1. 
2.. 

oil 

1- 
5.. 
.    7 
1.. 
.    1 
2.. 

San   Antonio   Chamber  of  Com- 
merce and  Business  Men's  Club. ..   7 ..   7 ..   7  ..   7 .. 

Texarkana  Chamber  of  Commerce.   4..  4..   4 4  4. 

Waco  Chamber  of  Commerce 3..   3..   3..   3..   3. 

Wichita  Falls  Chamber  of  Com- 
merce   6..  6..   6.-   6..   6. 

UTAH 

Brigham   City:  Box  Elder  Com- 
mercial Club 2..   2..   2..   2..   2. 

Ogden  Chamber  of  Commerce  and 

Commercial  Club 2..   2..   2..   2..   2. 

Salt  Lake  City: 

Chamber   of   Commerce   and 
Commercial  Club 9  9..   9 9  9. 

7..   7..    7..    7..   7..   7. 
..   4--   4-   4..   4..   4..  . 

..   3-.   3..   3..   3.-   3.. 

..   6..   6 6--   6  6.. 

.   2--   2..   2..   2..   2.. 
2..   2.-   2--   2.. 

-  9-.   9..    9 9... 

.    1-.    1-    1 1... 

.   2..   2..   2 2.. 

-  2-   2..   2..   2..    2.. 
.    1..    1..    1..    1..    1.- 

-  2-    2..    2-.    2.-    2.. 

-  4..   4..    4..    4..    4.. 

-  3..   8..   8 3  3.. 

-  2 2  2 2.. 

-  6..   6..    6..   6 6 

.    2..   2..   2-    2..   2.- 

.    1-    1..    1..    1..    1... 
.   3..   8..   3..   8.-   3.. 
1   1-    1....    1-.    K.    J. 

.    1..    1-    1 1.. 

.    6..    6    .    6..  ..    6  6.. 
.   8..   8..   8..   8..   8.. 

1 
1 

.   2..   2..   2..   2-.   2- 

4..   4..  4-   4.. 

-  3..   3..   8..   3..   3.. 

-  8-   8..   8....   8..   8. 

.    1-    1-    1..    1..    1.. 
.   3..   3..   3..    3..   3.. 
.    1..    1..    1-    1-    1.. 

.   2..   2..   2 2 

.   4..   4..   4..   4„   4.. 

..   7. 
..   4- 

3.. 

6.. 

2.. 
2.. 

.   9. 
.    1 

2.. 

2.. 

1.. 

2.. 
4-. 

3.. 

2.. 
6.. 
2.- 

.  1. 
1.. 

6.. 
8..   1 

2..   , 
4... 

3-   . 

.    8  . 
1- 

3..  ; 
1:- 

.  2  : 

4..   ' 

.    7 
.    4 
3- 

6.- 

2.. 
2.. 

1.. 
2.. 

2.. 

1.. 

2.. 
4.. 

3-. 

2-. 

8.. 
2.. 

1.. 
3.. 
.    1 

1.. 

a.. 

8.. 

2.. 

ill 

1.. 

I.. 
1.. 
I.. 
1.. 
I.. 

'3 
6 

2 
2 

9 
1 

2 

2 
1 

2 

4 

3 

2 
6 
2 

1 
3 
1 

1 

6 
8 

2 
4 

3 

3 

1 
8 

1 
2 

4 

7. 
4. 

.. 
.. 

i 

.-    1 

.-   < 
..   i 

..   J 

..   i 
.-   J 

..    1 
..    ! 
..    1 

-  7 
.   4 

-  3 

».. 

2.. 
2- 

Q 

Utah  Manufacturers  Associa- 
tion    1..   1..    1..   1..   1. 

VSRMONT 

Burlington  Chamber  of  Conunerce.  2^..   2 2  2..   2. 

▼IBOINIA 

Alexandria: 

Chamber  of  Commerce 2..   2..   2..   2..   2. 

Virginia    Ice     Manufacturers 

Association 1..    1..    1..    1..   1. 

Charlottesville:  Southern      Retail 

Furniture  Association 2..   2..   2..   2..   2. 

Lynchburg  Chamber  of  Commerce-   4..   4..   4..   4..   4. 
Newport  News  Chamber  of  Com- 
merce  3..    3.-    3..   3..    3. 

Petersburg  Chamber  of  Commerce 

(32) 2l..   2..    2..   2..   2. 

Richmond  Chamber  of  Commerce..   6....  6..   6..   6  6. 
Roanoke  Chamber  of  Commerce...   2..  2..   2..   2..  2. 

WASHINGTON 

Aberdeen  Chamber  of  Commerce..    1..    1..    1..    1..    1. 
Bellingham  Chamber  of  Commerce.   3..   3..   3..   3..   3. 
PuyalluD  Commercial  Club  .            ..    1    1 .   ..   1 ..    1 .. 

1.- 

2.. 

i.^ 

I.. 

2.. 
I.- 

J.. 

I.. 

.    ft 
I.. 

.    I 
1.- 

^-, 

1.. 

I.. 

.  S 

k. 

I.. 
2 

Seattle:  West  Coast  Lumbermen's 

Association  (33). '  1 ..    1 1..    1. 

Spokane  Chamber  of  Commerce  i 

(34) 6..    6..    6..    6.-6. 

Tacoma  Chamber  of  Commerce 8..  8..  8..  8..  8. 

WEST  VIRGINIA                        ' 

Bluefield  Chamber  of  Commerce...   2..   2..   2 2  2. 

Charleston  Chamber  of  Commerce. 

Clarksburg  Chamber  of  Commerce.   3..  3..   3-.   3..  3. 
Fairmont:                                           ■                                 j 

Chamber  of  Commerce 3..   8..-.   8  3..,  3. 

West  Virginia  Manufacturers 

Association 1..   1..   1..   1..   1. 

Par  kersburg  Board  of  Commerce...   3..  3..   3..  3..  3. 

Welch  Chamber  of  Commerce 1..   1..   1..    1..    1. 

Weston  Chamber  of  Commerce  (35)    2..   2..   2..   2..   2. 
Wheeling  Chamber  of  Commerce..  4..  4 4..  4. 
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4..    4.. 
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1..    1.. 
-.11.. 
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WiaCONSIN 

Algoma  Chamber  of  Commerce 

Appleton  Chamber  of  Commerce.. 
Fond  du  Lac  Association  of  Com- 
merce  

Madison: 

Association  of  Commerce 

Wisconsin  Manufacturers  As- 
sociation  

Milwaukee: 

Chamber  of  Commerce 

Knitted  Outerwear  Manufac- 
turers Association,  Western 

District 

Milwaukee  Association  of  Com- 
merce  

Wisconsin  Retail  Lumbermen's 

Association 

Nekoosa  Chamber  of  Commerce.. - 
Oshkosh  Association  of  Commerce.. 
Racine  Association  of  Commerce... 
Shebo.vgan    .\ssociation    of   Com- 
merce  

Superior    Civic    and    Commerce 

Association 

Waupun  Association  of  Commerce 
Wausau  Chamber  of  Commerce.. - 

WYOMING 

Casper  Chamber  of  Commerce 

FOREIGN 

Naples;  American     Chatqber     of 
Commerce  of  Italy  

1 

"i 

(1)  The  El  Dorado  Chamber  of  Commerce  qualified  its  affirmative  votes  on  the  fourth  propcsitipn  by 
the  provision  that  the  public  be  heard  in  cases  in  which  there  was  objection  to  voluntary  consolidation. 

(2)  The  San  Francisco  Chamber  of  Commerce,  although  voting  as  opposed  to  the  fourth  proposition, 
stated  that  it  was  favorable  to  voluntary  consolidation. 

(3)  The  New  Haven  Chamber  of  Commerce  noted  its  approval  of  the  tenth  proposition  witn  a  reserva- 
tion in  favor  of  the  repeal  of  the  prohibition  against  the  operation  of  railroad-owned  ships  through  the 
Panama  Canal.    The  New  Haven  chamber's  affirmative  votes  on  the  eleventh  proposition  were  qualified 
by  eliminating  the  words  "in  the  published  tariffs"  and  "beginning  at  the  centers  of  greatest  congestion, 
in  Hues  2  and  4,  respectively,  of  this  proposition.  ,.■      x.    ■  a- 

(4)  The  Norwich  Chamber  of  Commerce  qualified  its  negative  votes  on  the  fourth  proposition  by  indi- 
cating that  it  would  not  oppose  purely  voluntary  consolidations.  The  affirmative  votes  of  the  Norwich 
chamber  on  the  fifth  proposition  were  made  subject  to  the  proviso  that  the  application  of  the  proposed 
policy  be  left  to  the  assent  of  the  individual  railroads.  On  the  eighth  proposition  the  affirmative  action 
was  qualified  by  the  proviso  that  to  the  Army  Engineers  be  added  practical  business  and  transportation 
experts  with  whom  final  decision  should  rest.  i-     *  j 

(5)  The  Standard  Container  Manufacturers,  although  voting  in  favor  of  the  third  proposition,  limited 
its  action  to  an  approval  at  the  present  time  of  the  provisions  of  the  transportation  act,  while  expressing 
doubt  as  to  the  soundness  of  the  principle  of  recapture.  v    ,      ^      *u 

(6)  The  Bloomington  (111.)  Association  of  Commerce  qualified  its  affirmative  votes  on  the  fourteenth 
proposition  by  providing  that  the  special  tax  levies  for  highway  maintenance  be  made  subject  to  State  laws. 

(7)  The  National  Furniture  Warehousemen's  Association,  voting  in  approval  of  the  fifth  proposition, 
stated  that  it  was  opposed  to  common  ownership  which  would  eliminate  competition.     .      ..   , 

(8)  The  National  Hardwood  Lumber  Association,  although  voting  in  opposition  to  the  third  proposi- 
tion, indicated  that  it  would  not  be  opposed  to  the  committee's  recommendation  if  other  provisions  of 
the  transportation  act  were  retained.  ;         4.  *  j 

(9)  The  Atchison  Chamber  of  Commerce,  although  voting  in  favor  of  the  second  proposition,  statea 
that  it  was  opposed  to  section  5  of  the  transportation  act,  which  provided  for  the  consolidation  of  railroad 
properties  into  a  limited  number  of  systems. 

(10)  The  New  Orleans  Association  of  Commerce,  voting  in  favor  of  the  second  proposition,  qualified 
its  votes  by  the  limitation  that  the  provisions  of  the  transportation  act  be  continued  for  at  least  the  present 
session  of  Congress.  Although  not  voting  on  the  fourth  proposition,  the  association  stated  that  it  was  in 
favor  of  legislation  that  would  make  easier  voluntary  consolidation,  but  was  opposed  to  legislation  already 
introduced.  In  voting  affirmatively  on  the  ninth  proposition,  the  association  desired  to  qualify  its  votes 
by  citation  of  the  Ransdell  and  Dennison  bills.  On  the  fourteenth  proposition  the  association  declined 
to  register  its  view  on  the  ground  that  the  matter  was  for  State  rather  than  for  interstate  regulation  and, 
further,  that  a  greater  proportion  of  taxes  should  be  paid  by  common  carriers  than  by  other  users  of  motor 
Vehicles 

(11)  "rhe  Boston  Chamber  of  Commerce,  voting  in  favor  of  the  third  proposition,  indicated  its  belief 
that  the  principle  of  recapture  was  not  an  essential  part  of  the  rule  of  rate  making.    While  voting  m  the 
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affirmative  on  the  eleventh  proposition,  the  Boston  chamber  dissented  from  that  portion  of  the  recom- 
mendation which  provided  that  the  carrying  out  of  the  proposal  be  commenced  in  the  centers  of  greatest 
congestion  with  the  thought  that  the  service  should  start  where,  in  the  opinion  of  the  carriers,  it  could 
be  tried  out  most  successfully.  In  lieu  of  voting  on  the  thirteenth  proposition,  the  chamber  advised  that, 
in  its  opinion,  experience  with  the  regulation  of  motor -truck  competition  had  not  been  sufficient  to  warrant 
the  determination  of  a  general  policy;  that  until  rail  lines  were  able  to  render  equal  service,  no  restriction 
should  be  placed  on  the  operation  of  motor  vehicles  on  the  highways. 

(12)  The  Holyoke  Chamber  of  Commerce  qualified  its  affirmative  votes  on  the  eleventh  proposition 
by  the  proviso  that  the  word  "carriers"  be  construed  as  referring  to  the  railroads.  In  qualification  of 
its  affirmative  votes  on  the  twelfth  proposition,  the  Holyoke  chamber  inserted  a  proviso  that  the  recom- 
mendation be  directed  to  the  railroads. 

(13)  The  Springfield  Chamber  of  Commerce,  although  voting  affirmatively  on  the  fourteenth  propo- 
sition, expressed  doubt  whether  the  road  users  should  pay  more  than  an  equitable  portion  of  the  cost  of 
maintenance. 

(14)  The  Greenwood  Chamber  of  Commerce,  while  voting  as  opposed  to  the  sixth  proposition,  expressed 
the  view  that  although  believing  in  the  principle  of  the  committee  recommendation,  it  favored  present 
effort  to  enforce  long  and  short  haul  provision  by  special  legislation.  The  Greenwood  chamber's  affirm- 
ative votes  on  the  eighth  proposition  were  qualified  by  the  proviso  that  there  be  no  interference  with 
or  discontinuance  of  the  wort  and  authority  of  the  Mississippi  River  Commission. 

(15)  The  Montana  Bankers'  Association  qualified  its  affirmative  votes  on  the  fourteenth  proposition 
by  providing  that  road  users  should  pay  "most  of"  rather  than  the  "entire"  cost  of  highway  maintenance. 

(16)  The  Auburn  Chamber  of  Commerce  recorded  its  votes  in  the  affirmative  on  the  fourth  proposition 
with  the  qualification  that  the  committee's  recommendation  be  not  deemed  as  favoring  an  amendment 
at  the  present  time  to  the  transportation  act  to  provide  for  compulsory  consolidation  of  the  railroads. 
The  Auburn  chamber's  votes  in  favor  of  the  seventh  proposition  were  qualified  by  striking  out  the  word 
"relative"  as  applied  to  freight  rates,  in  the  belief  that  the  proposition  should  apply  to  all  freight  rates, 
t)otti  rpl&tivfl  And  stDiiEht 

(17)  The  Buffalo  Chamber  of  Commerce  stated  that  it  did  not  vote  on  the  fourteenth  proposition  oo 
the  ground  that  the  recommendation  referred  to  a  State  rather  than  a  Federal  function. 

(18)  The  Qloversville  Chamber  of  Commerce  voted  against  the  fourteenth  proposition,  with  the  recom- 
mendation that  road  users  pay  a  reasonable  and  equitable  share  of  the  cost  of  highway  maintenance. 

(19)  The  Merchants'  Association  of  New  York,  in  voting  affirmatively  on  the  eighth  proposition,  indi- 
cated its  belief  that  the  program  suggested  in  the  recommendation  should  be  carried  out  by  a  commission 
composed  of  Army  Engineers  and  of  experts  from  commercial  and  transportation  fields,  thus  ensuring  in 
the  commission  a  knowledge  of  the  needs  of  commerce  and  of  the  practical  transportation  problems  as  well 
as  of  the  engineering  features. 

(20)  The  Rochester  Chamber  of  Commerce,  voting  affirmatively  on  the  third  proposition,  indicated  that 
this  action  was  taken  without  discussing  the  necessity  for  the  recapture  clause  or  the  principles  involved, 
in  the  belief  that  the  essential  provisions  of  the  transportation  act  should  not  be  disturbed  for  the  present. 
While  voting  affirmatively  on  the  eighth  proposition,  the  Rochester  chamber  recorded  its  belief  that  the 
proposed  plan  could  be  carried  out  more  advantageously  by  a  commission  or  board  composed  of  Army 
Engineers  and  experts  in  the  commercial  and  transportation  fields. 

(21)  The  Rome  Chamber  of  Commerce  qualified  its  affirmative  votes  on  the  third  proposition  by  specify 
ing  that  the  principles  of  recapture  should  be  maintained  until  there  has  been  further  experience. 

(22)  The  Troy  Chamber  of  Commerce  qualfied  its  votes  in  the  affirmative  on  the  second  proposition  by 
excepting  all  matters  properly  coming  under  the  fourth  proposition. 

(23)  The  Akron  Chamber  of  Commerce,  although  voting  as  opposed  to  the  fourteenth  proposition, 
expressed  the  opinion  that  common  carriers  such  as  trucking  companies  should  pay  a  larger  proportion  of 
the  cost  of  highway  maintenance. 

(24)  The  Newark  (Ohio)  Chamber  of  Commerce  voted  as  in  favor  of  the  fourteenth  proposition  with 
the  qualification  that  an  equitable  share  of  the  cost  of  highway  maintenance  should  be  obtained  by  the 
levy  of  special  taxes  upon  those  road  users  alone  who  operate  for  profit. 

(25)  The  Tiffin  Chamber  of  Commerce  qualified  its  vote  on  the  sixth  proposition  by  specifying  that— 
rates  and  problems  of  regulation  should  be  handled  by  Federal  agencies  only. 

(26)  The  Philadelphia  Bourse,  although  not  voting  on  the  third  proposition  through  opposition  to  the 
principle  of  recapture,  expressed  the  view  that  the  principle,  if  adopted,  should  be  applied  to  periods  of  not 
less  than  five  years  in  the  belief  that  there  was  at  present  no  sufficient  or  effective  way  of  making  up  defi- 
ciencies in  realizing  the  full  rate  authorized  by  the  Interstate  Commerce  Commission. 

(27)  The  National  Pipe  and  Supplies  Association  qualified  its  affirmative  votes  on  the  fourteenth  proposi- 
tion with  the  condition  that  the  recommendation  refer  solely  to  freight  and  express  transportation. 

(28)  The  Reading  Chamber  of  Commerce,  voting  affirmatively  on  the  fourteenth  proposition,  qualified 
its  action  by  the  provision  that  road  users  should  pay  an  equitable  share  of,  rather  than  the  entire,  cost  of 
highway  maintenance.  .     ,  . 

(29)  The  Pawtucket  Chamber  of  Commerce,  in  qualification  of  its  affirmative  votes  on  the  fourteenth 
proposition,  specified  that  the  special  taxes  mentioned  in  the  recommendation  be  in  proportion  to  the 
use  and  damage  done  to  the  highways.  ,  ^    «  -.■  ,-a  j 

(30)  The  Providence  Chamber  of  Commerce,  in  voting  affirmatively  on  the  first  proposition,  qualified 
its  votes  with  the  proviso  "if  it  means  simply  cooperation."  The  Providence  chamU-r's  affirmative  vote 
on  the  fourth  proposition  were  recorded  subject  to  the  reservation  that  the  changes  to  be  brought  about 
through  new  legislation  should  not  substantially  affect  the  underlying  purposes  of  the  Interstate  Com- 
merce Commission.  ^      ,  ^  ^  ,  ,  ...      ..w  *  i* 

(31)  The  Jackson  Chamber  of  Commerce  voted  In  opposition  on  the  eighth  proposition,  adding  that  it 
is  opposed  to  the  proposition  if  it  means  preferential  rates  for  river  cities.  The  affirmative  votes  of  the 
Jackson  chamber  on  the  tenth  proposition  were  qualified  by  the  proviso  that  the  recommendation  does  not 
give  undue  advantage  to  river  cities.  .  .  ,    ^.        .  ,.    ^ 

(32)  The  Petersburg  Chamber  of  Commerce,  in  lieu  of  voting  on  the  ninth  proposition,  indicated  that 
it  was  opposed  to  the  principle  of  governmental  ownership  and  control  in  competition  with  private  enter- 
prise 

(33)  The  West  Coast  Lumbermen's  Association,  refraining  from  voting  on  the  third  proposition,  stated 
that,  in  its  belief,  while  rates  should  be  reasonable,  the  net  revenues  of  railroads  should  be  such  as  to  encour- 
age investment  and  maintain  credit.  _,  ^  ,  .  ,  „«  o  i        *» 

(34)  The  Spokane  Chamber  of  Commerce,  voting  in  favor  of  the  second  proposition,  qualified  its  action 
with  the  proviso  that  the  vote  should  not  be  construed  as  in  any  manner  opposing  the  provisions  of  the 
Gooding  bill  amending  the  fourth  section  of  the  transportation  act  of  1920. 

(35)  The  Weston  Chamber  of  Commerce,  in  voting  affirmatively  on  the  third  proposition,  indicated 
that  as  the  recapture  clause  was  contained  in  the  present  transportation  act  it  approved  the  committee  s 
recommendation  although  the  provision  was  believed  to  be  fundamentallv  wrong  in  principle.  In  connec- 
tion with  its  negative  votes  on  the  fourteenth  proposition,  the  Weston  chamber  expressed  the  belief  that 
such  tax  should  not  be  levied  upon  the  ordinary  or  individual  user  of  improved  highways. 
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The  Winsted  Chamber  of  Commerce  explained  that  it  refrained  from  voting 
on  the  referendum  in  the  belief  that  the  railroads  should  be  permitted  to  work 
out  a  solution  of  their  problems  without  additional  legislation. 

The  Sycamore  Chamber  of  Commerce  expressed  the  belief  that  railroad  con- 
ditions should  not  be  disturbed  in  any  way  and  that  the  transportation  act 
should  be  given  an  opportunity  to  demonstrate  its  effectiveness. 

The  Corvallis  Chamber  of  Commerce  stated  that,  in  its  opinion,  no  changes 
should  be  made  at  the  present  time  in  the  Esch-Cummins  law. 
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*  The  Norfolk-Portsmouth  Chamber  of  Commeroe,  voting  in  favor  of  the  second  proposition, 
action  by  the  proviso  that  the  Railroad  Labor  Board  should  have  the  authority  necessary 
decisions  effective. 
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House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Wednesday  J  June  9,  1926. 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 
(chairman)  presiding. 
The  Chairman.  The  committee  will  please  come  to  order. 


STATEMENT  OF  JOHN  E.  OLDHAM,  BOSTON,  MASS. 

Mr.  Oldham.  Mr.  Chairman,  I  am  here  in  a  personal  capacity. 
I  do  not  represent  any  special  interest.  The  statement  which  I  have 
prepared  I  prepared  at  the  suggestion  of  Judge  Thom,  but  I  do  not 
leei  that  in  any  sense  of  the  word  I  represent  the  railway  executives, 
of  which  he  is  the  counsel. 

The  Chairman.  Proceed. 

Mr.  Oldham.  The  statement  which  I  have  prepared  and  submit 
for  your  consideration  is  not  intended  to  be  a  discussion  in  detail  of 
the  different  provisions  of  the  bill  before  you,  but  it  deals  rather  with 
the  considerations  which  resulted  in  making  the  provisions  for  further 
railroad  consolidations  so  prominent  a  feature  of  the  transportation 
act;  with  the  progress  which  has  already  been  made  in  carrying  out 
the  provisions  of  the  act;  with  the  inadequacy  of  the  present  law  to 
carry  out  the  intended  purpose;  and  with  the  general  nature  of  the 
changes  in  the  existing  law  which  seem  to  be  essential  to  secure 
further  progress. 

It  may  not  be  out  of  place  to  state  that  my  interest  in  what  is 
commonly  termed  the  railroad  problem  and  my  study  of  certain 
phases  of  the  situation  has  covered  a  period  of  more  than  10  years. 
For  a  number  of  years  as  a  member  and  part  of  the  time  as  chairman 
of  the  railroad  committee  of  the  Investment  Bankers  Association,  I 
was  called  upon  to  acquaint  myself  with  the  financial  aspects  of  the 
railroad  situation  as  they  existed  during  the  years  immediately 
preceding  the  war,  especially  from  the  viewpoint  of  credit.  During 
the  entire  period  of  1910-1915  the  tendency  of  railroad  earnings  had 
been  downward,  railroad  credit  had  become  impaired,  and  con- 
fidence in  railroad  securities  had  been  seriously  shaken.  It  was 
generally  conceded  that  unless  the  downward  tendencv  of  railroad 
earnings  could  be  checked  and  confidence  restored  the  time  was 
near  at  hand  when  the  railroads  generally  would  be  unable  to  furnish 
the  adequate  and  efficient  service  reasonably  required  of  them. 

While  opinions  differed  as  to  the  causes  of  this  situation,  neverthe- 
less conditions  were  considered  so  serious  that  Congress  recognized 
the  neetl  for  some  constructive  action  and  it  began  its  investigation 
of  the  subject  through  the  creation  of  the  Newlands  committee. 
With  the  hearings  and  investigations  of  this  committee  I  was 
required  to  keep  in  touch  because  of  my  work  in  connection  with 
the  Investment  Bankers  Association. 
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Thereafter  when  we  entered  the  war  the  Newlands  committee 
gave  wav  to  other  committees  of  Congress  which  continued  to  study 
the  whole  problem  with  particular  reference  to  a  determination  of  the 
terms  and  conditions  under  which  the  railroads  should  be  taken  over 
by  the  Government.  As  representing  the  association,  I  followed 
closely  these  proceedings.  Still  later  at  the  close  of  the  war  the  study 
of  Congress  was  concerned  with  the  creation  of  legislation  which 
would  provide  for  a  system  of  regulation  more  satisfactory  than  had 
previously  existed,  so  that  the  roads  when  returned  to  private  man- 
agement could  be  more  effective  agencies  of  transportation.  Through- 
out this  phase  of  the  matter  also  I  continued  my  interest  in  the  ques- 
tions involved;  so  that  I  think  it  is  fair  to  say  that  I  have  followed 
the  discussion  and  development  of  the  situation  practically  without 
interruption  from  the  time  that  Congress  began  its  studies  before 
the  war. 

The  result  of  the  prolonged  and  thorough  investigations  and  studies 
of  Coneress  was  the  conclusion  guite  generally  accepted  that  the  pub- 
lic would  be  served  best  by  private  operation  of  the  railroads,  pro- 
vided a  sound  system  of  public  regulation  could  be  devised  ana  that 
private  operation  under  public  regulation  should  be  continued  as  the 
permanent  policy  of  the  Nation.  The  consideration  which  has  been 
given  to  the  matter  had  made  it  clear  that  some  changes  in  the  system 
of  regulation  must  be  made  to  enable  the  railroads  as  a  whole  to 
secure  that  degree  of  prosperity  which  would  make  it  possible  for 
them  to  provide  facilities  required  by  the  growing  transportation  needs 
of  the  country.  The  transportation  act  which  was  the  result  of  some 
six  years  of  congressional  study,  therefore  endeavored  to  create  a 
system  of  public  regulation  which  would  fulfill  this  purpose — a  system 
necessarily  different  in  essential  respects  from  that  which  had  existed 
before  the  war.  The  most  important  change  related  to  the  policy 
and  method  of  determining  the  rates  to  be  paid  by  the  users  oi  rail- 
road service  and  involved  the  placing  upon  the  Interstate  Com- 
merce Commission  full  responsibility  for  establishing  rates  sufficient 
to  support  the  railroads  and  maintain  their  credit.  The  rate-making 
sections  of  the  act  provided  and  stipulated  in  effect  that  the  public 
should  pay  in  rates  an  amount  sufficient  to  cover  the  full  cost  of  rail- 
road service  as  a  whole  including  a  fair  return  to  the  owners  of  all 
property  which  was  used  in  the  service. 

For  reasons  which  are  well  understood,  it  was  found  necessary  to 
adopt  the  so-called  group  method  of  rate  making  by  which  rates  in  a 
given  territory  should  be  so  made  as  to  produce  income  which  as  a 
total  would  be  suflicient  for  the  combined  needs  of  all  the  railroads 
in  the  territory;  that  is,  rates  were  to  be  made  based  on  average 
conditions,  even  though  it  was  evident  that  such  rates  would  not 
produce  income  sufficient  for  the  roads  which  were  less  favorably 
situated  than  the  average  and  would  produce  more  income  than  was 
required  for  roads  more  favorably  situated  than  the  average.  Never- 
theless, it  was  evident  that  if  this  method  of  rate  making  were  to  be 
deemed  successful  it  must  be  possible  for  substantially  all  roads,  if 
efficiently  operated,  to  attain  similar  results;  and  it  was  equally 
evident  that  such  similarity  of  results  could  not  be  expected  or 
attained  when  conditions  surrounding  a  large  number  of  roads  varied 
from  the  average  upon  which  the  rates  were  based.  In  every  section 
of  the  country  there  were  many  individual  roads  which  operated 
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under  conditions  which  varied  substantially  from  the  average  and 
it  was  clearly  recognized  that  because  of  this  fact  these  roads  would 
not  fare  alike  under  the  group  method  of  rate  making,  even  though 
this  method  did  produce  income  sufficient  for  the  roads  considered 
as  a  whole. 

The  so-called  consolidation  sections  of  the  transportation  act  were 
adopted,  therefore,  for  the  purpose  of  grouping  tne  many  railroads 
into  a  few  systems,  the  less  favorably  situated  roads  to  be  combined 
with  the  more  favorably  situated  so  as  to  make  systems  of  like  char- 
acteristics with  the  result  that  all  systems  whicn  were  to  serve  the 
country  in  the  future  would  have  eaual  opportunity  to  prosper  under 
the  rates  which  were  made  with  tne  view  to  meeting  average  con- 
ditions of  operation. 

To  carry  forward  the  policy  of  railroad  unification  the  transporta- 
tion act  stipulated  that  tne  Interstate  Commerce  Commission  should 
first  prepare  and  publish  a  tentative  plan  for  the  consolidation  of  the 
many  railroads  into  a  few  systems,  each  one  of  which  should  have  so 
far  as  possible  average  characteristics.  Such  a  tentative  plan  was 
published  by  the  commission  in  1921.  Thereafter,  following  the  pro- 
cedure laid  down  by  Congress,  extensive  hearings  upon  the  whole 
subject  of  consolidations  were  held  over  a  period  of  more  than  two 
years  in  different  parts  of  the  country.  At  these  hearings  not  only 
the  railroads  but  the  public  generally  through  various  commercial 
and  industrial  organizations  presented  evidence  and  information  b3 
to  the  subject  under  discussion.  The  result  is  that  the  Interstate 
Commerce  Commission  is  now  possessed  of  a  vast  amount  of  infor- 
mation which  was  not  before  available  to  it  regarding  the  situation 
and  conditions  surrounding  the  operation  of  all  of  the  principal  rail- 
roads of  the  country,  as  well  as  relating  to  the  industrial  and  com- 
mercial facts  and  needs  of  all  parts  of  the  country. 

The  commission  has  reported  and  testified  on  different  occasions 
that  it  finds  it  impracticable  to  prepare  and  publish  a  complete  plan. 
It  seems  to  me  too  much  to  expect  that  a  commission  of  11  men 
could  come  to  the  same  conclusion  as  to  the  best  plan  of  grouping 
every  carrier  in  the  United  States  into  a  few  railroad  systems.  In 
so  large  a  field  there  is  room  for  honest  difference  of  opinion  as  to  the 
exact  procedure  which  will  secure  the  best  results  and  it  appears 
likely  that  for  all  practical  purposes  equally  good  results  may  be 
expected  from  each  of  several  possible  groupmgs. 

Thus,  despite  the  facts  that  the  transportation  act  is  now  six  years 
old;  that  the  tentative  plan  of  consolidations  has  been  published; 
that  hearings  have  been  neld  upon  it;  that  the  Interstate  Commerce 
Commission  has  secured  a  great  amount  of  valuable  information 
constituting  a  record  indispensable  for  future  decisions  by  the  com- 
mission ;  and  that  there  has  grown  up  not  only  a  belief  that  consolida- 
tions can  be  made  which  wiu  serve  the  purpose  contemplated  by  the 
act,  but  also  a  willingness  on  the  part  of  many  railroads  to  under- 
take such  consolidations — despite  all  these  facts  which  it  seems  to 
me  show  a  great  amount  of  progress  in  the  consolidation  program  no 
major  consolidations  of  railroads  have  taken  place. 

Moreover,  the  commission  has  now  concluded  that  the  existing 
law  does  not  authorize  or  permit  it  to  approve  individual  consolida- 
tions prior  to  its  adoption  of  a  complete  plan  for  all  consolidations. 
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These  two  facts,  the  impracticability  of  devising  a  single  compre- 
hensive plan  for  all  consolidations,  and  the  inability  of  the  commission 
to  approve  any  consolidations  until  such  a  plan  is  devised  and 
adopted  seem  to  me  to  constitute  the  first  barrier  to  the  creation  of 
such  railroad  systems  as  are  essential.  This  barrier  can  be  removed 
by  legislation  which  will  at  least  postpone  the  adoption  of  a  complete 
plan  and  will  authorize  the  commission  in  the  meantime  to  approve 
such  consolidations  as  it  finds  to  be  in  the  public  interest.  My 
understanding  is  that  this  bill  provides  for  such  postponement  and 
such  organization. 

Again,  the  transportation  act  has  been  interpreted  to  mean  that 
the  method  of  effecting  the  consolidations  to  be  provided  for  in  the 
comprehensive  plan  of  the  commission  is  restructed  to  the  actual 
merger  of  the  properties  imder  one  corporate  ownership.  Under 
such  an  interpretation  the  commission  is  not  permitted  in  making  its 
complete  plan  to  make  use  of  such  devices  as  leases,  trackage  rignts, 
and  control  through  stock  ownership,  even  though  the  purpose  for 
which  the  consolidations  are  intended  would  be  as  well  or  better 
served  thereby,  and  even  though  through  this  restriction  it  might  be 
forced  to  adopt  a  plan  with  less  desirable  groupings  than  would 
otherwise  be  the  case. 

The  use  of  these  devices  is  not  an  untried  procedure  since  many  of 
the  most  successful  and  efficient  railroad  systems  of  the  country, 
^uch  as  the  Union  Pacific,  the  Santa  Fe,  the  New  York  Central,  and 
the  Pennsylvania  have  been  created,  in  part  at  least,  by  their  use 
where  actual  mergers  have  not  seemed  advisable  or  have  not  been 
possible.  If  the  adoption  of  a  comprehensive  plan  is  now  postponed, 
it  seems  to  me  that  it  should  be  made  clear  that  these  devices  of 
proved  value  are  made  available  in  such  unification  proposals  as 
may  be  laid  before  the  commission.  My  understanding  is  that  this 
bill  clarifies  this  situation  and  removes  any  doubt  which  may  have 
existed  as  to  unification  bv  the  various  methods  which  have  hereto- 
fore  proved  useful. 

The  bill  before  you,  as  I  understand  it,  also  creates  certain  addi- 
tional protection  to  minority  interests  and  provides  for  the  new 
systems  such  corporate  powers  as  are  necessary  to  overcome  the  dif- 
ficulties arising  from  the  conflict  of  state  laws.  Thus  it  seems  to 
me  to  remove  other  existing  barriers  to  progress. 

I  do  not  hestitate  to  say  that  no  further  substantial  progress  in 
the  way  of  railroad  unification  is  possible  until  additional  legislation 
shall  be  enacted  by  Congress  which  wiU  remove  the  difficulties  here 
indicated.  Thus,  it  is  not  too  much  to  say,  I  think,  that  the  most 
successful  results  to  be  secured  under  the  system  of  regulation  estab- 
lished in  the  transportation  act  is  halted  and  is  Ukely  to  remain 
halted,  not  because  the  fundamental  principles  of  the  act  have  been 
found  to  be  unsound,  but  because  some  of  the  details  of  that  act  have 
been  found  to  be  inadequate  to  permit  the  carrying  out  of  the  sound 
procedure  which  is  its  intent.  Thus,  as  I  see  it,  the  necessity  now 
is  not  for  a  modification  of  the  underlying  principles  of  the  trans- 
portation act  but  merely  for  the  passage  of  legislation  which  the 
evidence  of  the  last  five  years  shows  to  be  necessary  for  making  these 
principles  and  procedure  actually  effective. 

T  am  convinced  that  the  essence  of  legislation  now  reouired  and 
which  is  provided  by  the  bill  before  you,  is  that  the  publication  of 


a  complete  plan  for  all  consoHdations  be  postponed;  that  the  com- 
mission be  authorized  to  approve  individual  consohdations  when 
found  to  be  in  the  pubhc  interest  prior  to  the  adopton  of  any  com- 
prehensive plan;  that  the  railroads  under  the  guidance  and  with 
the  approval  of  the  commission  be  permitted  to  unify  their  proper- 
ties and  create  new  systems  not  only  through  the  process  of  actual 
mergers  but  by  the  use  of  such  other  devices  as  leases,  trackage 
rights  and  control  through  stock  ownership;  that  minority  rights 
be  further  safeguarded  and  that  adequate  corporate  powers  be 
assured. 

It  is  my  belief  that  the  desirability  and,  in  fact,  the  necessity  of 
railroad  consolidations  is  now  so  clearly  recognized  by  many  rail- 
road executives  that  if  this  bill  is  passed  steps  will  be  taken  in  the  near 
future  to  effect  railroad  consolidations  of  importance  to  the  whole 
country.  When  these  consolidations  are  completed  there  will  be 
eliminated  many  railroads  which  can  not  succeed  in  providing 
adequate  service  under  existing  conditions.  Thus,  many  of  the 
difficulties  involved  in  the  problem  of  regulation  will  be  simplified 
or  overcome,  and  we  shall  be  sensibly  nearer  a  realization  of  the  con- 
ditions which  are  essential  for  the  successful  administration  of  the 
transportation  act. 

The  Chairman.  Are  there  any  questions  ? 

Mr.  HuDDLESTON.  Witnesses  before  us  have  testified  that  there  is 
an  urgent  necessity  that  railroads  which  consolidate  shall  have  lifted 
from  their  corporate  limitations  restrictions  placed  on  them  by  the 
States  in  which  they  are  chartered,  such  as  forbidding  them  to 
operate  in  other  States  or  to  acquire  competing  lines  or  to  consolidate 
with  other  corporations.     You  refer  to  that  subject  also. 

Mr.  Oldham.  I  refer  to  it.  If  that  is  a  difficulty,  I  do  not  pretend 
to  be  competent  to  pass  upon  the  legal  phase  of  the  various  restric- 
tions whicii  exist,  but  it  seems  to  me  that  if  there  are  those  restric- 
tions, vou  are  prevented  from  carrying  out  the  policy  which  is  laid 
down  bv  the  transportation  act. 

Mr.  HuDDLESTON.  Then  you  would  not  care  to  express  yourself 
as  to  whether  you  think  that  is  the  chief  need  for  this  measure  ? 

Mr.  Oldham.  I  should  not  say  it  is  the  chief  need.  I  should  say 
.that  it  is  one. 

Mr.  HuDDLESTON.  This  bill  would  confer  upon  corporations 
chartered  under  laws  of  the  different  States  powers  which  they  do 
not  now  enjov.  In  other  words,  it  would  give  them  franchises  and 
corporate  rights  which  the  laws  of  those  States  do  not  give  them. 
You  understand  that? 

Mr.  Oldham.  I  understand  that. 

Mr.  Hlt)dleston.  Do  you  favor  the  Federal  chartering  of  rail- 
roads? 

Mr.  Oldham.  Again  you  are  dealing  with  a  machinery  which  I 
would  not  pretend  to  pass  judgment  upon.  I  am  in  the  banking 
business.  1  am  not  a  lawyer.  I  am  not  competent  at  all  to  pass 
upon  constitutional  questions. 

Mr.  HuDDLESTON.  I  did  not  refer  to  its  technical  aspect,  to  its 
constitutional  aspect,  but  merely  as  a  matter  of  policy. 

Mr.  Oldham.  As  a  matter  of  pohcy,  I  think  these  corporations 
should  have  the  power  to  do  what  is  contemplated  by  the  act. 
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Mr.  HuDDLESTON.  One  thought  that  occurs  to  me  on  that  point  is 
that  this  bill  seems  to  confer  certain  powers  and  advantages  on  these 
corporations  without  corresponding  responsibilities  and  duties  and 
limitations.  In  other  words,  it  seems  to  me  to  give  these  corpora- 
tions the  benefit  of  a  Federal  charter  without  hedging  it  about  in 
such  a  way  that  we  would  undoubtedly  do  if  we  were  doing  that  thing 
directly.  Do  you  distinguish  in  policT  between  doing  wnat  this  bill 
proposes  to  do  and  a  direct  Federal  charter  of  the  railroads? 

Mr.  Oldham.  That  is  a  phase  of  the  question  I  would  not  be 
competent  to  discuss  with  you.  I  feel,  if  you  are  going  to  have 
consolidations,  there  must  be  the  power  conferred  from  some  source 
to  allow  these  railroads  to  do  the  tnings  which  the  transportation  act 
intends  that  they  shall  do  to  merge  these  properties. 

Mr.  HuDDLESTON.  The  second  point  that  I  believe  you  made  was 
with  reference  to  the  protection  of  minority  interests.  Do  you  feel 
that  this  bill  sufficiently  protects  minority  stockholders? 

Mr.  Oldham.  I  have  read  the  bill,  and  so  far  as  I  am  able  to 
judge,  I  do  not  know  how  you  could  provide  more  adequately  for 
them  than  you  have  provided. 

Mr.  HuDDLESTON.  It  authorizes  the  condemnation  of  minority 
stock  ? 

Mr.  Oldham.  Yes,  sir. 

Mr.  HuDDLESTON.  In  the  exercise  of  the  right  of  eminent  domain 
by  condemnation:  and  it  involves  what  to  me  is  a  verv  difficult 
legal  question,  but  on  which  I  would  not  ask  you  to  speak,  in  view 
of  what  you  have  said.  I  was  wondering  whether  it  is  considered 
fair  and  just  toward  a  minority  stockholder,  generally  speaking,  to 
require  him  to  allow  his  stock  to  be  appraised  and  taken  at  a  valua- 
tion, by  other  private  interests,  because  it  happens  to  suit  them. 

Mr.  Oldham.  They  are  taken  in  the  puoUc  interest.  In  other 
words,  this  pohcy  of  consolidation  is  to  be  carried  out,  and  I  do  not 
think  there  is  any  more  injustice  in  it  than  for  a  minority  to  hold  up  a 

large  majority. 

Mr.  HuDDLESTON.  Of  course,  a  condemnation  of  property  is  a  very 
harsh  thing.  It  is  offensive  to  us  all  to  just  reach  out  and  take  a 
man's  property,  whether  it  be  a  security  or  a  physicalproperty,  and 
it  must  be,  in  justice,  very  carefully  safegjuarded.  We  are  here  by 
this  measure  turning  that  subject  over  to  a  jury  to  be  conmosed  of  the 
Interstate  Commerce  Commission — we  call  it  a  board  of  appraisers, 
I  believe — without  giving  them  any  specific  directions,  simply 
directing  them  to  determine  the  value,  without  reciting  the  factors 
that  they  shall  consider  in  reaching  that  value.  Of  course,  everybodv 
knows  it  is  one  of  the  hardest  things  anybody  can  try  to  do,  to  tell 
the  value  of  a  share  of  stock  in  a  corporation,  particularly  in  a  railroad 

corporation. 

Mr.  Oldham.  If  the  law  is  deficient  in  that  respect,  to  provide  full 
justice  to  minority  stockholders,  I  hope  some  way  will  be  found  to 
revise  it  so  that  everything  is  done  to  fully  protect  their  interests. 
Whether  the  law  does  everything  possible,  I  am  not  competent  to  say. 

Mr.  Thom.  Mr.  Huddleston,  in  connection  with  your  question,  I 
should  like  to  say  that  the  Supreme  Court  has  held  in  the  Monon- 
gahela  case  (148  U.  S.),  that  Congress  can  not  prescribe  the  factors. 

Mr.  Huddleston.  Can  not? 


Mr.  Thom.  Yes;  that  that  is  a  judicial  question  and  must  be 
referred  to  the  courts.  In  that  case  they  had  undertaken  to  prescribe 
a  factor  which  should  be  omitted.  They  said  there  should  be  no 
valuation  of  the  franchises,  and  that  went  to  the  Supreme  Court. 
There  the  whole  subject  was  reviewed  in  a  most  interesting  way,  and 
it  was  determined  that  Congress  could  not  legislatively  consider  the 
question  of  value;  that  that  was  a  question  which  the  court  would 
have  to  decide,  and  that  Congress  could  not  prescribe  the  factors  to 
be  considered. 

Mr.  Huddleston.  I  have  in  my  mind  that  there  are  many  kmds 
of  value,  and  just  to  say  ''  value,''  without  anything  else,  is  not  always 
very  enlightening.  In  the  case  of  Smyth  against  Ames  we  had  a 
discussion  of  the  value  of  the  railroad  for  rate-making  purposes,  and 
one  of  the  factors  which  the  court  said  must  be  considered  was  the 
market  value  of  the  stock,  as  I  recollect.  Of  course,  that  was  not 
much  of  a  criterion  of  value — that  is,  the  stock  itself.  I  am  frank 
to  say  that  I  do  not  know  whether  the  market  value  of  stock  would 
be  a  factor  that  a  jury  would  be  permitted  to  consider  in  such  a 
condemnation. 

Mr.  Oldham.  I  think,  in  the  last  analysis,  that  the  measure  of 
value  would  be  earning  capacity. 
Mr.  Huddleston.  You  think  it  would  be  the  earning  capacity? 
Mr.  Oldil\m.  Yes,  sir. 

Mr.  Huddleston.  The  difficulty  about  taking  the  earning  capacity 
of  a  public  utility  is  that  it  is  either  what  the  traffic  will  bear  or  what 
the  regulating  authorities  will  permit  it  to  earn. 

Mr.  Oldham.  Exactly  what  it  will  earn  under  the  rates  prescribed 
by  the  commission,  and  what  it  may  be  expected  to  earn.  That  will 
take  in  a  history  of  its  past  as  a  basis  for  the  future;  perhaps  potential 
earning  capacity  which  may  not  be  shown,  but  taking  all  the  facts 
into  consideration,  what  can  be  relied  upon  as  the  annual  earning 
capacity.  I  think  you  have  plenty  of  measures  by  which  you  can 
determine  value  on  that  basis. 

Mr.  Huddleston.  Leaving  that  point:  I  was  considerably  im- 
pressed by  your  discussion  of  the  purposes  of  the  transportation  act, 
from  which*  I  drew  an  inference  that  your  knowledge  of  that  act  was 
not  based  entirely  on  merely  reading  it  and  seeing  how  it  has  worked. 
There  seemed  to  be  an  implication  that  you  had  a  first-hand  knowledge 
of  the  purpose  for  which  the  bill  was  passed.  May  I  ask  the  source 
of  that? 

Mr.  Oldham.  In  the  course  of  my  business  I  became  a  member  of 
the  Investment  Bankers'  Association,  and  quite  early  in  joining  that 
association  I  got  into  committee  work,  public  utilities  first,  and  rail- 
roads next.  About  that  time  the  question  of  this  very  unsatisfactory 
railroad  situation  came  up. 

I  made  numerous  reports  to  the  association,  studied  that  question, 
and  came  to  certain  conclusions. 

Then  I  followed  very  closely  all  ol  the  hearings,  I  think,  in  relation 
to  the  taking  over  of  the  railroads  under  the  Federal  control  act,  and 
all  those  questions  which  were  threshed  over,  and  it  became  very 
clear,  I  think  to  everybody,  that  the  railroads,  when  they  were 
returned  to  the  private  owners  should  be  returned  under  a  system  of 
regulation  which  would  enable  them  to  prosper. 
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One  of  the  primarj  things,  of  course,  was  the  matter  of  rate  making. 
That  matter  was  discussed  before  the  House  committee  and  before 
the  Senate  conmaittee.  It  was  a  subject  of  discussion  for  a  number 
of  years  during  the  war  and  inunediately  after  the  war,  and  I  was 
brought  into  that  discussion,  as  I  say,  through  the  work  which  I  did. 

I  wrote  more  or  less  on  the  subject,  and  I  very  early  in  the  game 
came  to  the  conclusion  that  the  way  out  of  the  situation  was  to  find 
a  satisfactory  system  of  rat«  making,  that  the  public  should  pay  in 
rates  the  cost  of  service  and  no  more,  and  that  so  long  as  you  are 
going  to  preserve  competition  you  could  not  make  rates  with  a  view 
to  the  requirements  of^each  individual  road.  You  would  make  them 
with  a  view  to  the  requirements  of  groups  of  roads  and  each  road 
under  that  fair  average  rate  would  have  to  take  its  chance. 

Now,  it  was  recognized  that  that  would  not  alone  solve  the  problem. 
The  only  way  to  solve  the  problem  was  to  create  a  new  kind  of  sys- 
tem of  transportation  made  up  of  roads  of  such  a  similar  character 
that  they  could  get  substantially  the  same  results  under  the  same  or 
uniform  rates.  Then  you  could  have  real  competition.  It  would  be 
a  competition  of  equals  and  there  would  not  be  very  much  variation, 
if  they  were  efficiently  operated,  in  the  results  obtained. 

After  that  I  worked  on  committees  with  the  United  States  Cham- 
ber of  Commerce,  and  we  went  all  over  that  subject  and  some  one 
has  told  me  that  that  report  has  been  filed  with  you. 

On  that  committee  were  shippers,  railroad  men,  economists,  and 
I  think  that  every  phase  of  tne  situation  was  gone  into.  We  all 
gradually  came  back  to  the  same  idea,  that  it  was  only  through  con- 
solidations that  you  could  work  out  a  system  of  regulation  which 
seemed  to  be  fair  and  generally  acceptable;  that  the  system  of  regu- 
lation produced  was  not  applicable  to  a  system  of  transportation 
made  up  of  units  with  varying  characteristics,  and  if  we  are  going  to 
get  the  best  results  out  of  regulation,  in  fact,  satisfactory  results  out  of 
regulation,  it  was  necessary  to  reconstruct  our  transportation  system. 

Therefore  it  was  provided  in  the  act  that  the  Interstate  Commerce 
Commission  should  prepare  a  plan  and  group  the  railroads  with  a 
view  to  creating  roads  of  similar  characteristics. 

Of  course,  there  were  a  great  many  people  who  believed  that  that 
was  an  ideal  which  was  absolutely  impossible.  I  think  the  result  of 
the  preparation  of  the  tentative  plan  and  the  hearings  and  the  evi- 
dence which  was  taken  was  that  there  is  much  more  unanimity  of 
opinion  now  that  consolidations  provide  an  entirely  feasible  way  to 
work  out  the  railroad  problem. 

I  do  not  know  whether  that  covers  your  question  or  not.  That  has 
been  my  interest  in  it. 

Mr.  HuDDLESTON.  Can  you  tell  us  the  origin  of  the  grouping  plan? 
Who  originated  it,  or  how  did  it  come  about  ? 

Mr.  Oldham.  I  do  not  know.  I  think  that  Senator  Cummins  was 
the  first  to  state  publicly  that  he  believed  this  thing  could  be  worked 
through  consolidation. 

Beiore  the  transportation  act  was  passed,  I  tried,  by  putting  rail- 
roads together,  to  make  groups  to  see  whether  or  not  they  would  carry 
out  that  purpose,  and  before  the  transportation  act  was  passed,  I 
discussed  those  ideas  with  the  Railroad  Administration  and  with  the 
United  States  Chamber  of  Commerce. 
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I  think  that  the  first  plan  was  published  by  the  United  States 
Chamber  of  Commerce  and  Nation^s  Business  on  certain  groupings 
that  I  worked  out,  not  with  the  idea  that  those  were  the  groupings 
which  would  be  final,  but  simply  as  a  demonstration  of  the  feasibility 
of  the  idea  that  you  could  work  out  systems  which  had  similar 
characteristics. 

Mr.  Newton.  When  was  that? 

Mr.  Oldham.  I  should  say  that  that  was  in  January,  1920. 

Mr.  HuDDLESTON.  I  did  not  refer  to  grouping  for  consolidation, 
but  grouping  for  rate-making  purposes. 

Mr.  Oldham.  I  think  that  that  was  conceded  almost  from  the 
start — that  is,  that  you  had  to  make  average  rates,  which  would  be 
group  rate  making.  It  is  conceded  that  the  railroads  as  a  whole  are 
entitled  to  a  fair  return.  That  would  mean  that  railroads  as  a  group 
are  entitled  to  a  fair  return. 

The  we  have  in  the  transportation  act  the  specific  provision  that 
the  country  should  be  divided  into  rate-making  districts. 

I  do  not  know  whether  that  is  what  you  mean,  but  they  provided 
that  the  country  should  be  divided  into  rate-making  districts  for 
the  purpose  of  making  the  rates  for  groups,  which  naturally  would  be 
an  average  rate.  I  think  even  beiore  the  transportation  act  went 
into  effect  that  the  commission  used  as  a  measure  for  rates  combina- 
tions of  railroads  in  the  eastern  district.  I  think  they  used  the  New 
York  Central,  the  Pennsylvania,  and  the  B.  &  O.  as  representing  a 
fair  average — that  is,  that  a  fair  average  rate  for  those  three  roads 
would  be  a  fair  average  rate  for  the  entire  eastern  district,  because 
those  roads  conformed  strictly  to  the  average  of  the  district. 

Mr.  HuDDLESTON.  This  thing  has  been  criticized,  impliedly  at 
least,  with  relation  to  its  bearing  on  the  recapture  clause,  the  theory 
being  that  roads  which  earned  an  excess  by  consolidating  with  roads 
of  lesser  earning  capacity  would  be  able  to  plow  their  excess  into 
other  roads  and  thereby  evade  the  recapture  clause.  What  have 
you  to  say  on  that  ? 

Mr.  Oldham.  My  thought  in  regard  to  that  would  be  this:  That 
you  are  simply  providing  a  way  to  make  an  automatic  distribution 
of  earnings  whicn  would  be  fair  to  the  road. 

Mr.  HuDDLESTON.  This  consolidation  would  not  be  in  such  manner 
as  to  afford  the  distribution  in  the  maimer  that  it  would  be  made 
under  the  recapture  clause,  but  would  be  designed  for  the  purposes 
of  the  railroad  company.  For  instance,  the  funds  recaptured  would 
be  loaned  by  the  Interstate  Commerce  Commission  in  a  certain  way. 

Mr.  Oldham.  You  mean  under  the  existing  law? 

Mr.  HuDDLESTON.  Yes;  which  would  not  necessarily  or  probably 
be  the  way  that  it  would  be  expended  if  the  roads  were  permitted  to 
make  their  own  election  as  to  where  the  excess  should  go. 

Mr.  Oldham.  I  think  that  the  evidence  or  the  discussion  which 
you  will  find  in  the  Senate  hearings  in  May,  1924,  makes  it  clear  that 
so  far  as  the  members  of  the  Senate  committee  are  concerned,  they 
look  upon  this  recapture  as  something  which  would  exist  in  the 
interim,  during  the  period  when  these  consolidations  were  being 
worked  out,  and  after  these  consoUdations  were  worked  out,  if  you 
are  able  to  create  a  system  such  as  was  proposed,  there  would  be  very 
little  to  recapture,  because  the  earnings  would  be  substantially  alike 
for  all  of  the  systems  engaged  in  transportation. 
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There  you  get  the  best  results  from  your  competition.  Of  course, 
so  far  as  recapture  is  concerned,  in  my  judgment,  it  does  not  amount 
to  anything  anyway,  except  a3  a  kind  of  club.  It  is  absolutely 
impractical  in  operation. 

Mr.  HuDDLESTON.  Why  is  that  so? 

Mr.  Oldham.  In  the  first  place  a  road  is  entitled  to  a  fair  return, 
provided  it  is  efficiently  operated.  We  are  speaking  now  of  the 
roads  to  which  the  recaptured  earnings  go. 

You  have  got  to  determine  whether  a  road  is  efficiently  operated. 
You  have  got  to  determine  whether  it  is  overmaintained,  and  all 
those  various  factors  have  got  to  be  determined.  You  have  also  got 
to  determine  a  very  important  thing  as  to  the  value  on  which  you 
are  going  to  base  recapture. 

Mr.  HuDDLESTON.  Under  the  grouping  system,  certain  roads  are 
earning  a  very  large  percentage  and  some  as  high  as  25  per  cent,  if  I 
recollect  rightly. 

Mr.  Oldham.  If  that  is  so,  it  is  on  a  very  few  roads  of  very  small 
earning  capacity.  The  roads,  I  venture  to  say,  which  handle  the 
very  large  percentage  of  the  business  of  the  country — I  do  not  know 
whether  they  are  earning  that,  but  they  are  not  showing  in  their 
statements  any  substantial  earnings  above  the  5%  per  cent. 

If  you  will  take  the  statement  tnat  was  made  by  former  Commis- 
sioner Potter  and  examine  it,  you  will  find  a  few  small  roads  that 
earn  in  excess  of  6  per  cent.  You  will  find  a  few  small  roads  that 
earn  under  3  per  cent,  but  the  great  body  of  roads,  the  roads  that 
produce  the  large  amount  of  earnings,  earn  from  3  j^  to  4  per  cent 
and  up  to  5^.    His  charts  might  be  quite  illuminating. 

Mr.  HuDDLESTON.  I  happen  to  know  that  during  1925  the  New 
Haven,  which  is  not  considered  a  prosperous  road,  earned  above  6 
per  cent,  and  I  think  it  will  be  found  that  some  of  the  larger  and 
more  important  systems  earn  very  substantially  above  that. 

Mr.  Oldham.  I  just  ask  for  information,  but  that  statement  sur- 
prises me  very  much;  that  is,  what  you  say  in  regard  to  the  New 
Haven,  because  in  the  first  place  the  value  has  not  been  determined, 
and  any  values  which  I  have  seen  would  not  indicate  any  such  earn- 
ing as  being  over  6  per  cent. 

Mr.  HuDDLESTON.  My  memory  may  be  at  fault,  but  we  have  a 
bill  pending  before  us  on  the  subject  of  refunding  the  loans  to  rail- 
roads, and  according  to  a  statement  from  the  Interstate  Commerce 
Commission  which  I  received  in  order  to  see  which  of  these  debtor 
roads  were  earning  more  money  on  the  money  that  thev  owed  the 
Government  than  they  were  paying  interest,  and  I  found  that  quite 
a  nimiber  of  them  were  earning  some  as  high  as  8  per  cent  when 
they  were  paying  us  6  per  cent.  It  is  my  recollection  that  the  New 
Haven  was  one  of  them.  I  am  not  absolutely  sure  on  that  point, 
but  I  know  that  I  was  agreeably  surprised  to  find  the  high  rate  of 
earning  during  1925  on  the  New  Haven. 

Mr.  Oldham.  The  New  Haven  has  been  doing  very  well,  but  I 
think,  according  to  any  valuation  that  they  might  get  from  the  com- 
mission, it  woiud  be  difficult  at  least  for  me  to  conceive  that  they 
were  earning  that  much.  I  should  like  to  check  up  before  making 
any  statement. 

Mr.  HuDDLESTON.  Your  idea,  then,  is  that  the  amoimt  subject 
to  recaptm-e  is  unimportant? 
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Mr.  Oldham.  My  idea  is  that  the  facts  on  which  you  would 
determine  recapture,  the  amount  of  work  involved,  and  taking  into 
consideration  all  those  things— I  do  not  think  it  will  ever  be  a  very 
important  factor.  I  think  you  will  find— I  spoke  of  there  being  a 
kind  of  mterim  in  the  matter.  It  has  been  Senator  Cummms's  idea 
from  the  beginning,  and  I  think  that  of  others  members  of  the  Senate 
committee,  that  when  you  got  these  consolidations  completed,  that 
that  feature  would  be  repealed.  There  would  be  no  excuse  for  its 
existence,  and  I  quite  a^ee  with  that. 

Mr.  HuDDLESTON.  The  recapture  clause  was  expected  to  be  of 
benefit  to  the  least  prosperous  roads  and  they,  of  course,  would  be  the 
last  to  be  taken  into  consolidations. 

Mr.  Oldham.  I  think,  there  is  a  good  deal  of  misconception  as  to 
that.  I  have  made  the  statement  heretofore,  that  in  effect  you 
would  be  recapturmg  under  the  law  from  some  of  what  we  call  the 
weak  roads  for  the  benefit  of  some  of  those  that  we  call  the  strong 

roads 

What  I  mean  by  that  is  this:  Take  some  of  the  southwest  roads, 
without  mentioning  any  of  their  names.  The  cost  of  construction 
on  the  Federal  valuation,  we  will  say,  is  fifty  or  fifty-five  thousand 
dollars  per  mile.  The  earnings  per  mile  are  fifteen  or  sixteen  thousand 
dollars.  The  cost  of  construction  of  some  of  our  larger  ^stens,  we 
will  say,  in  the  Northwest— taking  the  Chicago  &  North  Western  as 
an  illustration— is  up  nearer  $81,000.  The  earnings  per  mile  are 
not  materially  different,  from  which  it  naturally  follows  that  if  they 
have  the  sanae  operating  ratio  and  get  the  same  amount  of  net  out 
of  the  same  amount  of  business,  they  would  have  a  smaller  invest- 
ment over  which  to  spread  it. 

We  have  been  misled  a  good  deal  on  what  these  strong  and  weak 
roads  are,  and  the  roads  from  which  we  are  going  to  recapture.  But 
the  fact  is  that  many  are  weak  because  of  their  financial  structure  and 
overcapitalization,  and  not  because  they  can  not  earn  that  fair  return 
on  the  value  of  the  property. 

The  roads  that  did  not  have  or  do  not  have  large  terminal  expense, 
but  are  line-haul  roads,  that  do  not  enter  the  large  cities,  whose 
cost  of  construction  has  been  relatively  light,  whose  grading  has  been 
light,  those  are  the  roads  that  are  going  to  be  made  to  pay  recapture 
and  not  the  roads  of  the  type  of  the  Burlington  and  the  Chicago  & 
North  Western:  you  are  not  going  to  recapture  from  those  roads  at  all. 

Mr.  Newton.  The  Burlington? 

Mr.  Oldham.  The  Burlington,  in  my  judgment. 

Mr.  Newton.  I  always  understood  that  the  Burlington  earnings 

were  high. 

Mr.  Oldham.  Not  on  the  value  of  their  property,  but  on  their 
capitalization.  It  is  one  of  those  lightly  capitalized  roads.  That 
is  why  you  get  misled  at  times. 

We  may  have  had  ideas  about  these  things,  but  it  is  only  recently, 
as  the  valuation  work  undertaken  by  the  commission  has  become 
more  nearly  completed,  that  we  have  been  really  able  to  get  the  facts 
of  the  situation.  A  road  that  is  very  conservatively  capitalized  ob- 
viously has  a  low  book  value,  and  an  overcapitalized  road  has  a  high 
book  value. 

Now,  you  may  be  able  to  take  the  book  value  of  a  large  group  of 
roads,  some  over  and  some  imder  and  arrive  at  a  reasonably  fair 
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average,  but  when  you  come  to  apply  it  to  the  individual  roads,  it 
is  very  easy  to  get  misled. 

Now,  whether  the  Federal  valuation  is  right  or  not,  I  do  not  pre- 
tend to  pass  upon,  but  I  do  think  that  it  is  of  very  great  value  for 
relative  purposes,  for  comparing  one  road  with  another,  because 
all  roads  are  put  upon  the  same  basis,  and  so  if  you  are  figuring  from 
the  standpoint  of  the  roads,  from  which  you  get  recapture  ana  those 
from  which  you  could  not  recapture,  that  data  would  be  very  helpful 
in  showing  possibilities. 

Mr.  HuDDLESTON.  I  was  about  to  express  this  thought,  that  the 
recapture  clause  was  intended  primarily  for  the  benefit  of  the  un- 
profitable and  needy  roads,  which  it  seems  to  me,  would  be  the  last 
to  be  accepted  in  a  consolidation  proceeding. 

This  measiu-e  would  defeat,  to  an  extent  at  least,  that  purpose  of 
the  recapture  clause. 

Now,  if  we  assume  that  there  are  substantial  funds  subject  to 
recapture,  and  that  there  are  weak  and  unprofitable  roads  which 
would  not  be  included  in  consolidations,  would  not  be  desirable 
members  of  consolidations,  as  to  those  roads  that  purpose  would  be 
defeated. 

I  want  to  ask  you  whether  you  think  it  is  well  to  depart  from  that 
purpose,  or  continue  to  hold  to  that  purpose,  requiring  strong  and 
profitable  roads  to  contribute  something  to  the  support  of  the  weak 
and  unprofitable  roads? 

Mr.  Oldham.  For  present  purposes,  I  would  not  for  a  moment 
think  it  desirable  to  repeal  the  recapture  provision,  but  let  it  work 
itself  out.  It  does  not  seem  to  me  that  it  has  any  bearing  upon 
this  situation  and  this  bill. 

Mr.  Garber.  I  should  like  to  ask  a  question  or  two. 

The  roads  at  the  present  time  are  consohdated  into  five  different 
groups  for  rate-making  purposes,  are  they  not? 

Mr.  Oldham.  Well,  my  impression  was  that  it  is  largely  three.  I 
would  not  venture  to  say  what  subdivisions  they  make. 

Of  course,  there  is  the  eastern  and  the  western  and  the  southern. 
Now,  for  certain  purposes,  the  commission  does  make  some  additional 
groupings,  such  as  the  New  England  group,  the  Central  Eastern 
trunk  fines,  the  Southern  and  Pocohontas  district,  the  Northwestern 
region,  the  Central  Western  and  Southwestern,  and  then  they  have  a 
Mountain  Region. 

My  impression  is  that  rates  are  based  on  average  conditions  with 
three  large  districts  taken  as  a  whole.  How  far  they  depart  from  that 
I  do  not  know.  ' 

Mr.  Garber.  From  your  long  study  of  the  question  of  consolida- 
tion, do  you  believe  that  consolidation  will  be  as  extensive  or  will 
work  out  as  extensively  as  the  present  groups  are  laid  out? 

Mr.  Oldham.  You  mean  into  systems  as  large  as  the  Pennsylvania 
and  the  New  York  Central,  or  something  of  that  sort? 

Mr.  Garber.  Yes. 

Mr.  Oldham.  In  the  East,  it  has  always  been  my  idea,  whether 
right  or  wrong,  that  they  would  eventually  come  to  about  four 
systems;  in  other  words,  that  the  New  York  Central  and  the  Penn- 
sylvania handle  about  50  per  cent  of  the  business  in  the  eastern  ter- 
ritory, and  the  problem,  it  seems  to  me,  was  to  get  roads  which 
would  compete  with  them,  and  the  question  was  whether  out  of  the 
remaining  roads  you  could  group  them  in  such  way  as  to  make  two 


additional  systems  of  very  similar  character.  I  believed  that  you 
could  and  I  still  believe  so,  and  that  would  be  the  ideal  situation 
here  in  the  East. 

In  the  South  you  have  very  much  the  same  situation.  There  is 
the  Southern  Railway,  the  Atlantic  Coast  Line,  the  Louisville  & 
Nashville  group.  Those  are  the  two  principal  systems  of  the  South. 
Of  course,  there  is  the  Seaboard  ancl  the  Illinois  Central  gets  into 
that  territory,  but  in  general  you  get  that  situation  there. 

West  of  the  Mississippi  River,  we  have  a  little  more  difficult 
problem.  But,  in  general,  it  seemed  to  me  that  the  kind  of  systems 
which  we  should  aim  to  establish  are  the  systems  which  you  might 
say  have  the  average  characteristics  of  the  territory  in  which  they 
are  located. 

That  would  be,  if  you  are  going  to  get  systems  of  similar  character- 
istics, they  must  extend  pretty  much  throughout  that  entire  district. 
In  that  way  they  share  in  the  business  of  the  district  and  they  would 
be  subject  to  the  advantages  and  disadvantages  in  operations  which 
obtain  throughout  the  district.  In  that  way,  you  get  very  similar 
systems. 

I  think  if  you  group  the  statistics  of  these  roads  you  will  find  that 
it  is  quite  remarkable  how  close  the  systems  work  out. 

There  is  some  testimony  that  was  submitted  by  me  during  the 
Senate  hearings,  some  tabulations  showing  the  character  of  traffic 
handled  by  the  roads  making  up  the  four  eastern  systems,  and  the 
results  which  they  obtained. 

The  present  groups,  while  arbitrary  in  some  respects,  have  been 
formed  to  follow  the  natural  flow  of  conmierce,  and  the  supposition 
was  that  the  consolidations  would  naturally  follow  along  lines  which 
would  meet  this  condition. 

Mr.  Oldham.  Exactly.     That  would  be  my  thought. 

Mr.  Garber.  What  experience  have  you  had  in  the  practical 
operation  of  railroads? 

Mr.  Oldham.  None. 

Mr.  Garber.  Have  you  ever  investigated  and  given  consideration 
to  the  question  of  the  effect  of  consohdation  upon  the  competion  in 
service  to  the  public  ? 

Mr.  Oldham.  Of  course,  that  question  of  competition — my  con- 
ception of  competition  is  different,  I  think,  under  the  act,  than  some 
others  have.  It  seems  to  me  that  the  fundamental  purpose  of  the 
act  is  to  provide  adequate  service  at  the  lowest  cost  consistent  with 
such  service.  It  seems  to  me  that  it  would  naturally  follow  that  any 
competition  which  aimed  to  preserve  roads,  in  independent  operation, 
in  which  there  was  a  waste,  would  not  carry  out  the  funaamental 
purpose  of  the  act. 

I  Deli  eve,  taking  systems  as  a  whole,  that  you  have  stronger  compe- 
tition in  such  a  case  as  this :  Let  us  assume  for  the  moment  that  you 
had  four  roads  in  the  eastern  territory,  each  one  of  which  or  two  or 
three  of  which  reached  every  important  center.  I  think  that  you 
would  have  more  real  competition  than  you  would  in  having  a  couple 
of  systems  of  that  sort,  and  the  remaining  lines  made  up  of  smaller 
connecting  systems  attempting  to  operate  in  competition. 

In  other  words,  as  to  competition,  it  seems  all  there  is  to  that  is 
this:  The  reason  for  preserving  competition  is  to  assure  more  adequate 
and  efficient  service.     If  you  combine  all  the  failroads  in  a  given 
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territory  and  say,  ''Here  is  so  much  income  for  all  of  you,"  and  each 
one  is  a  system  with  equal  opportunity  to  compete  for  that  business, 
if  it  falls  down  because  of  lack  of  economy  of  service,  inefficiency,  and 
because  it  does  not  furnish  the  kind  of  service  which  the  public 
wants,  it  will  not  eet  its  proportionate  part  of  the  whole,  but  the  road 
that  does  that  will  be  the  most  efficient,  and  the  one  that  does  the 
most  for  the  public  will  get  its  proportionate  part.  There  is  only 
enough  to  go  around. 

That  is  the  kind  of  competition  that  is  preserved  under  the  act,  it 
seems  to  me,  and  is  intended  to  be  preserved  under  the  act,  and  not 
necessarily  physical  lines  which  result  in  duplication  of  facilities. 
We  went  all  through  that  in  our  public  utilities,  street  railways,  and 
gas  companies  operating  in  the  same  communities  with  a  duplication 
of  facilities,  and  we  finally  had  to  have  a  combination  and  monopoly 
of  service  of  each  one  of  those  communities  served  by  public  utilities. 
This  is  just  the  same  kind  of  situation  except  you  have  enough 
business  to  absorb  all  the  facilities;  and  competition  in  the  railroad 
field  is  possible  without  unnecessary  duplication  of  facilities,  as  it 
is  not  in  the  public  utility  field,  if  it  does  not  go  too  far  you  have  not 
duplication  of  facilities.  You  give  equal  opportunities  for  each  one 
of  them  and  you  ought  to  preserve  such  competition  because  it  is  a 
stimulus  to  economy  and  efficiency  and  also  adequacy  of  service. 
That  is  the  kind  of  competition,  it  seems  to  me,  you  would  get  under 
the  act.  Here  is  one  railroad  that  runs  from  a  given  point  to  another 
point  and  that  furnishes  service  to  those  two  communities.  Now, 
you  have  another  railroad  and  have  to  keep  interchanging  traffic 
with  three  or  four  before  it  gets  there.  That  is  not  as  good  com- 
petition as  if  there  were  two  railroads  reaching  those  same  com- 
munities. 

Mr.  Garber.  What  object  would  there  be  for  competitive  service 
in  the  heart  of  the  grouped  district,  consolidated  district?  What 
object  would  there  be  to  compete  in  service  to  the  public  where  all 
the  railroads  were  consolidated  and  under  one  corporation? 

Mr.  Oldham.  There  would  not  be. 

Mr.  Garber.  There  would  not  be  any  competition. 

Mr.  Oldham.  You  are  not  consolidating  them  all  under  one. 

Mr.  Garber.  I  mean  in  the  heart  of  the  consolidated  district. 
Take  it  in  the  western  sections  of  the  United  States,  the  western 
agricultural  States,  where  there  would  be  a  consolidation  of  roads  as 
extensive  as  the  group  that  now  exists,  what  object  would  there  be 
for  a  competitive  service  bwtween  those  roads? 

Mr.  Oldham.  Up  to  a  certain  point  the  public,  at  least,  believes 
that  it  will  stimulate  those  roads  to  provide  better  service,  that  com- 

Eetition  would  stimulate  it  because  they  are  limited  in  their  income 
ased  upon  rates  sufficient  for  the  whole  district,  and  they  could 
only  get  their  part  by  economy;  thqt  is  the  public's  point  of  view. 
And  this  would  practically  be  one  difference  between  our  public 
utilities  and  between  our  railroads.  Our  method  of  rate  making  is 
exactly  the  same,  with  reference  to  cost  method  of  rate  making,  in 
one  case  monopoly,  and  in  the  other  case  able  to  preserve  competi- 
tion. If  you  carry  your  competition  between  those  two  points  to 
such  an  extreme  that  you  would  have  a  waste  of  facilities,  and  con- 
sequently added  cost  of  transportation,  it  would  be  inconsistent 
with  the  fundamental  purposes  of  the  act.     It  is  for  the  commission 


to  determine  whether  roads  may  make  extensions  and  if  they  do  not 
think  it  is  in  the  public  interest,  that  it  will  duplicate  or  make  unnec- 
essary duplication  of  facilities,  they  would  not  grant  them  the  power 
to  make  those  extensions. 

Mr.  Garber.  Looking  at  it  from  the  standpoint  of  farmers  living 
on  a  branch  line  at  the  present  time  where  competitive  roads  pass 
through  a  given  point  and  the  supply  of  cars  is  adequate  and  sufficient, 
and  20  or  30  miles  away  from  competition  on  a  branch  line  where 
the  supply  of  cars  at  times  has  been  quite  insufficient  and  irregular 
and  not  dependable,  I  just  wanted  to  get  the  effect  that  consolida- 
tion would  nave  upon  that  service  in  car  supply,  for  instance,  to  the 
agricultural  producers. 

Mr.  Oldham.  I  think  the  answer  of  railroad  men  would  be — ^of 
course,  I  am  not  capable  of  answering  it  from  that  point— that  you 
would  be  very  much  better  able  to  make  a  better  distribution  of  cars 
with  those  systems  than  you  would  with  a  lot  of  little  systems  that 
are  dependent  after  all  upon  the  big  systems  to  quite  an  extent  for 
their  cars.  Then  these  conditions  which  you  speak  of,  from  what 
little  I  gather  by  reading  reports,  etc.,  I  think  they  are  conditions 
which  existed  three  or  four  years  ago  and  have  not  been  very  much 
in  evidence  in  the  last  few  years. 

Mr.  Garber.  Do  you  know  the  reason  for  that? 

Mr.  Oldham.  I  think  the  one  reason  is  that  the  railroads  have  more 
equipment  and  organization. 

Mr.    Garber.  Administration  is  better — remarkably  improved? 

Mr.  Oldham.  I  think  so.  They  have  worked  those  problems  out 
and  organized. 

Mr.  Newton.  Let  me  suggest  that  it  has  been  my  experience  that 
a  great  deal  of  this  improvement  in  furnishing  the  cars  nas  been  due 
to  these  regional  commissions  that  have  been  created  by  the  carriers 
and  shippers. 

Mr.  Oldham.  Exactly. 

Mr.  Newton.  They  meet  from  time  to  tirne  and  a  tremendous 
amount  of  good  has  grown  out  of  this  organization  of  these  com- 


missions. 


Mr.  Oldham.  That  is  what  I  meant  by  organization. 

Mr.  Garber.  That  has  been  caused  by  decentralization  and  dis- 
tribution into  regional  districts  of  administrative  power. 

Mr.  Oldham.  Yes. 

Mr.  Garber.  Coming  in  close  contact  and  touch  with  the  needs 
of  the  several  districts  or  communities. 

Mr.  Oldham.  And  I  think  with  a  reasonable  number  of  systems 
that  you  will  find  it  easier  to  administer  to  all  parts  of  the  country, 
the  wants  of  all  parts  of  the  country,  than  you  will  with  a  very  large 
number  of  systems  of  varied  ability  for  service. 

Mr.  Garber.  From  your  investigation  and  study  of  the  question 
of  consolidation,  I  believe  you  stated  that  you  have  reached  the  con- 
clusion that  the  Parker  bul  would  facilitate  consolidation? 

Mr.  Oldham.  Yes. 

Mr.  Garber.  And  bring  about  that  result  in  a  beneficial  way  to 
both  the  railroads  and  the  country;  is  that  right? 

Mr.  Oldham.  Yes.  In  fact,  I  do  not  think  you  can  make  any 
progress  without  some  supplemental  legislation 
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Mr.  Garber.  If  the  question  resolves  itself  into  a  question  of 
consolidation  and  no  consolidation,  you  would,  of  course,  support  this 
1^11,  being  in  favor  of  consolidation? 

'  Mr.  Oldham.  That  is  perfectly  true.  I  have  endeavored  in  my 
statement  to  show  that  this  machinery  which  is  now  asked  for  is 
simply  nothing  new,  but  simply  to  facilitate  what  the  country  has 
already  decided  to  do.  In  other  words,  you  could  not  expect  to  draw 
a  bill  originally  that  would  anticipate  all  difficulties  tnat  you  are 
going  to  meet.  Of  course,  they  have  to  become  prominent  as  yon 
get  further  into  the  subject  and  see  these  various  questions  raised 
that  have  an  absolute  bearing  on  the  matter.  For  instance,  the 
commission  is  required  to  adopt  a  plan,  and  it  took  the  position 
that  pending  the  adoption  of  a  plan  they  could  not  authorize  any 
consolidations,  although  they  very  obviously  carried  out  the  pur- 

I)ose  of  the  act  in  the  interest  of  the  public.  Consequently,  im- 
ess  we  do  have  some  legislation,  they  will  still  be  under  a  mandate 
to  prepare  that  plan,  and  I  can  say  to  you  that  my  belief  is  that  you 
are  going  to  put  upon  an  overburdened  commission  a  vast  amount 
of  absolutely  unnecessary  and  useless  work  to  prepare  that  plan. 
There  are  some  things  they  could  never  agree  upon,  and  some  things 
that  would  not  do,  as  they  would  prepare  it  anyway.  These  railroads 
will  come  together,  I  think,  if  we  give  them  the  opportunity  and  give 
the  commission  permission  to  authorize  such  as  they  believe  are  in 
the  public  interest,  and  by  the  public  interest,  I  mean,  carry  out 
the  law  and  the  general  purpose  as  that  general  purpose  has  been 
thoroughly  discussed,  with  a  pretty  clear  conception  of  about  the 
kind  of  transportation  systems  which  we  should  be  headed  for  in 
order  to  make  regulation  the  most  successful. 

Mr.  Garber.  There  is  one  other  result  of  consolidation  in  which 
the  public  is  deeply  interested,  and  that  is,  under  voluntary  con- 
solidation some  of  the  weaker  roads  or  branch  lines  might  be  left  out 
and  finally  abandoned,  but  under  this  consolidation  proposed  by  the 
Parker  bill,  under  the  regulation  of  the  Interstate  Commerce  Com- 
mission, the  probability  is  that  the  public  generally  would  be  better 
served  in  that  respect  in  forcing  the  maintenance  of  these  lines, 
would  it  not  ? 

Mr.  Oldham.  I  do  not  think  the  commission  probably  would  force 
the  railroads  to  maintain  lines  which  really  ought  to  be  abandoned. 
I  think  the  abandoned  mileage  will  be  relatively  small.  They  were 
in  the  case  of  the  Boston  &  Maine. 

Mr.  Garber.  This  would  minimize  that  mileage? 

Mr.  Oldham.  I  think  it  would  minimize  it.  After  all,  this  amount 
of  railroad  mileage  which  is  so  useless  as  to  be  abandoned,  while  it 
may  be  important,  it  is  a  relatively  small  part  of  the  whole.  It 
would  not  amount  to  more  than  2  or  3  per  cent;  that  is,  for  doing 
business,  under  any  conceivable  conditions;  it  would  not  amount  to 
more  than  1  or  2  per  cent  of  the  railroad  business  of  the  country. 

Mr.  Garber.  In  reply  to  a  question  by  Mr.  Huddleston,  I  might 
have  misunderstood  you,  but  you  do  not  mean  to  convey  the  im- 
pression that  the  valuation  of  the  roads  for  rate-making  purposes 
considered  the  market  value  of  the  stock,  did  you? 

Mr.  Oldham.  No,  sir;  if  I  created  that  impression  I  would  like  to 
correct  it. 
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Mr.  Garber.  The  value  of  the  Milwaukee  stock  and  other  North- 
western stocks  now  is,  perhaps,  50  to  75  per  cent  lower  than  they 
were  some  years  ago,  is  it  not? 

Mr.  Oldham.  Yes;  that  theory  certainly  would  be  subject  to  very 
great  difficulties  in  determining  value  because  of  market  conditions. 

Mr.  Garbfr.  The  Milwaukee  stock  was  formerly  125  to  150. 

Mr.  Oldham.  I  think  Milwaukee  stock  is  now  only  10  or  11,  the 
common  stock,  and  the  preferred  stock  is  not  far  from  20;  I  have  not 
followed  it  definitely. 

Mr.  Shallenbrrger.  You  are  an  investment  banker? 

Mr.  Oldham.  Yes. 

Mr.  Shallenbergfr.  Dealing  in  railroad  stocks  and  securities? 

Mr.  Oldham.  We  do  not  deal  in  stocks;  railroad,  public  utilities, 
municipal,  and  Government  lands. 

Mr.  Shallenbergfr.  The  principle  that  I  gather  behind  this  bill  is 
that  the  public  interest  is  to  be  considered  every  time  these  consolida- 
tions are  to  be  brought  about,  and  that  is  to  be  determined  by  the  In- 
terstate Commerce  Commission.     Is  that  not  the  principle  of  the  bill? 

Mr.  Oldham.  I  would  say  so;  yes. 

Mr.  Shallenberger.  Is  it  not  fair  to  presun\e  that  the  real 
motive  behind  every  consolidation  would  be  the  desire  of  companies, 
under  this  bill  providing  for  voluntary  consolidation,  and  the  desire 
of  bankers  and  the  controllers  of  the  consolidated  corporation,  to 
make  money  ?  Would  it  not  be  their  policy  to  go  into  this  proposition 
for  the  Durpose  of  profit? 

Mr.  Oldham.  I  have  not  taken  it  so. 

Mr.  Shallenberger.  I  mean  to  say  it  is  human  nature  in  the 
matter  the  same  as  you  and  I,  if  we  have  properties  which  we  think 
should  be  brought  together — whether  or  not  the  average  business 
corporation  manager  is  going  to  consider  the  public  benefit  in  that 
or  the  possibility  to  improve  their  own  material  welfare.  Is  not 
that  the  fair  thing  to  hold  in  view  in  the  matter? 

Mr.  Oldham.  Of  course,  I  think  that  is  fair  to  say  that,  and  also 
there  are  other  things  to  be  taken  into  consideration.  I  remember  in 
the  consolidation  hearings  that  some  of  the  roads  were  very  much 
disturbed  at  the  possibility  of  some  of  the  propositions  of  the  com- 
mission going  through.  For  instance,  take  Mr.  Holden,  of  the  Bur- 
lington, as  he  said,  the  way  he  looked  at  it  was  that,  perhaps,  roads 
that  he  had  been  accustomed  to  interchange  with  at  certain  points,  if 
those  roads  were  to  be  extended  through,  he  might  not  be  able  to 
exchange  with  them,  and  therefore  he  wanted  to  extend  hi^  own 
line  through  if  there  was  to  be  that  kind  of  status.  The  question 
was  asked  of  one  of  the  roads, ''  Do  you  want  to  remain  independent  ?" 
*'  Yds;  we  want  to  remain  independent."  ''  Even  if  all  the  other  roads 
of  the  district  were  brought  into  rather  a  few  systems,  do  you  want  to 
remain  independent  yourself?"  ''  No;  we  would  want  to  be  counted 
in  on  one  of  these  systems."  So  there  is  something  besides  the 
thought  that  the  whole  motive  is  going  to  be  for  the  bankers  to  make 
money;  I  do  not  believe  that,  but  I  believe  a  great  many  of  them  will 
go  out  on  exchange  of  securities  of  one  for  the  other  on  reasonable  and 
Fair  terms.  There  will  be  all  kinds  of  motives;  that  is  perfectly  true. 
Mr.  Shallenberger.  Has  it  been  the  policy  since  the  passage  of 
the  1920  act  to  have  these  consolidations  initiated  by  the  Interstate 
Commerce  Commission,  some  considered,  and  some  refused?     Have 
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they  come  from  the  Interstate  Commerce  Commission  or  from  the 
bankers  themselves  interested  in  railroads? 

Mr.  Oldham.  The  Interstate  Commerce  Commission  have  not 
initiated  anv? 

Mr.  Shallenberger.  So  it  is  fair  to  presume  that  is  the  way  it 
will  proceed. 

Mr.  Oldham.  Yes. 

Mr.  Shallenberger.  What  is  there  in  yom*  experience  and  judg- 
ment and  knowledge  that  leads  you  to  thiuK  that  tnere  is  going  to  be 
material  benefit  to  the  public  in  these  consolidations  ? 

Mr.  Oldham.  In  the  first  place,  we  get  back  to  the  reasons  which  I 
have  stated  for  putting  them  in.  In  the  ideas  of  Congress  and  the 
witnesses  who  appeared  before  the  various  commissions,  the  difficulty 
was  foreseen  of  providing  a  satisfactory  system  of  public  regulation 
We  had  been  under  private  operation  before  the  war.  We  had 
not  been  very  successful.  The  reason  for  it  was  laid  upon  the  rail- 
roads, and  the  railroads  probably  said,  as  they  did,  it  was  due  to  the 
lack  of  the  right  kind  of  regulation,  and  it  was  generally  agreed  that 
we  ought  to  do  something  to  change  our  system  of  regulation.  After 
they  got  their  svstem  of  regulation  worked  out  they  rather  came  to 
the  conclusion  that  they  had  a  good  system  but  did  not  have  the  kind 
of  system  of  transportation  to  which  it  could  be  successfully  applied, 
and  so  they  sought  through  consolidations  to  create  a  kind  of  system 
which  could  be  regulated  successfully  by  the  other  provisions  of  the 
act.     That  is  my  conception  of  it. 

Mr.  Shallenberger.  Is  there  not  possibly  something  like  this? 
That  the  grouping  of  railroads  for  rate  making  and  the  principles 
embodied  m  section  15-A,  to  attempt  to  make  all  the  railroads  in 
a  certain  group  earn  what  we  say  is  a  fair  return,  was  bound  to  result 
and  has  resulted  in  certain  railroads  earning  a  great  deal  larger  earn- 
ings than  was  perhaps  contemplated  or  would  be  deemed  fair,  and 
that  by  those  mergers  would  be  leveled  up:  but  that  thing  under  the 
present  system,  under  the  capitalization  clause,  has  not  worked  out 
to  be  the  practical  solution  of  the  problem,  but  that  this  consolida- 
tion is  really  required  to  make  the  principle  embodied  in  section 
15-A  and  which  affects  all  the  railroads  in  certain  groups  effective 
to  make  them  work  together,  and  that  therefore  this  consolidation 
naturally  follows? 

Mr.  Oldham.  I  think  that  was  the  original  intention. 

Mr.  Shallenberger.  Do  you  think  that  behind  the  one  principle 
is  all  the  time  the  other? 

Mr.  Oldham.  That  is  my  belief. 

Mr.  Shallenberger.  But  it  is  not  really  a  declaration  of  policy 
in  the  act  at  present.  It  says  here  that  they  shall  prepare  a  plan  for 
consolidation  as  soon  as  practicable,  etc.,  but  it  does  not  require 
that  it  shall  be  the  policy  to  consolidate.  In  this  one  we  do  declare 
that  this  is  the  recognized  and  declared  policy  of  Congress,  to  con- 
solidate, and  therefore  we  commit  ourselves  absolutely  to  the  prin- 
ciple by  direct  declaration  contained  in  it. 

Mr.  Oldham.  I  do  not  think  you  are  committing  yourselves  to 
any  more  than  is  in  the  original  act,  because  of  the  fact  that  you 
provided  for  a  plan  and  described  the  kind  of  systems  that  shoula  be 
created.  They  were  systems  which  could  operate  in  competition 
under  uniform  rates  and  get  substantiaUy  the  same  results,  the  same 
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rate  return  on  the  value  of  their  property.  That,  to  my  mind  was  a 
declaration  of  poUcy,  not  as  clearly  stated  as  m  this  bill,  and  under  that 
there  has  been  more  or  less  confusion  as  to  what  competition  meant 
and  preservation  of  existing  routes  and  channels  of  trade  and  com- 
merce. That  has  been  taken  advantage  of  in  some  cases  where  leases 
were  brought  up  and  they  tried  to  oppose  it  on  the  basis  that  it  did 
not  preserve  some  existing  route  or  channel,  whether  it  ought  to  be 
preserved  or  not.  That  makes  competition  mean  different  from 
what  I  conceive  it  to  be  under  the  act,  and  so  this  declaration  of 
poUcy  to  my  mind  simply  clarifies  the  poUcy  laid  down  under  this 
act  and  describes  the  kind  of  systems. 

Mr.  Shallenberger.  Coulcl  it  be  stated  in  another  way,  that 
Congress  attempted  to  lay  down  a  principle  of  rate  making  m  the 
act  of  1920  which  practical  experience  has  proven  is  not  a  thing  that 
can  be  apphed,  and  in  order  to  correct  what  was  well  known  to  be  a 
stumbhng  block  in  the  administrative  feature  put  in  the  recapture 
clause  for  the  Interstate  Commerce  Commission  to  work  out,  and 
we  also  put  in  here  the  distribution  of  consolidation  for  the  Interstate 
Commerce  Commission  to  effect,  but  they  find  as  yet,  that  thev  can 
not  do  it,  so  we  have  tried  three  or  four  things,  and  found  it  insoluble, 
and  so  would  you  think  Congress  should  check  up  and  say,  we  have 
made  a  mistake  and  let  us  start  over  again  ?     ^   ,  .  ^  ..     •  ^     . 

Mr.  Oldham.  I  think  if  you  carry  out  what  I  think  was  the  intent 
of  the  original  transportation  act  by  supplying  supplemental  legisla- 
tion to  facilitate  what  you  have  tried  to  do,  it  would  be  helpful  to  the 
situation  and  all  that  is  necessary  for  the  present.  ^    ,       .   ^ 

Mr  Newton.  Reverting  a  moment  to  what  Judge  (jarber  inter- 
rogated vou  on,  in  reference  to  this  question  of  car  service,  this  serv- 
ice through  these  various  regions,  as  I  understand  it,  is  directed 
from  the  American  Railway  Association  here  m  Washington.  I  hat 
is  authority  which  before  was  left  with  the  railroads  themselves  to 
work  out,  has  been  delegated  to  the  American  Railway  Association, 
and  they  in  turn  have  formed  these  commissions  with  the  shipping 
public,  and  under  centralization  here  have  decentralized  by  this 
cooperative  effort  which  has  worked  so  that  now,  as  I  understand  it, 
the  carriers  are  moving  far  greater  tonnage  than  they  ever  moved 
before  and  with  practically  no  fault  finding  as  to  car  service  m  any 
part  of  the  country  excepting  down  in  Florida  during  a  portion  of 
this  last  year  in  the  early  winter  which,  of  course,  was  due  to  a  very 
abnormal  condition  there.  r       ji      4.     a 

Now  in  reference  to  this  question  of  rate  making,  as  1  understand 
it  prior  to  the  transportation  act,  the  Interstate  Commerce  Com- 
mission in  fixing  a  rate  or  in  passing  upon  a  rate  which  was  nxed  by 
the  carriers,  would  allow  the  particular  carrier  to  fix  a  rate  which 
would  give  them  a  fair  return  upon  the  property  devoted  to  trans- 
portation purposes.  A  change  was  made  in  the  transportation  act 
so  that  instead  of  each  individual  carrier  bemg  entitled  to  that 
return  the  commission  fixed  a  general  rate  base  which  would  give  a 
return  based  upon  the  aggregate  value  of  the  property  to  the  carriers 
as  a  whole  or  the  carriers  in  a  particular  grou'  .  In  substance,  that 
statement  is  correct,  is  it  not?  .    i-  j  xv.        4. 

Mr  Oldham.  I  am  not  an  authority  and  never  studied  the  rate 
question,  and  it  is  a  very  complicated  matter,  but  I  would  say  that 
previous  to  the  passage  of  the  transportation  act  the  Interstate 
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Commerce  Commission  passed  upon  reasonableness  of  individual 
rates  without  regard  to  the  result  on  the  sum  total  of  rates.  In 
other  words,  they  felt  no  responsibility  for  the  credit  of  the  carrier. 
Now,  under  the  transportation  act  they  were  required  to  make  and 
adjust  rates  so  that  the  rates  as  a  whole  would  produce  a  certain 
amount  of  income.  In  that  respect  I  think  there  is  an  essential 
difference. 

Mr.  Newton.  There  is  a  very  substantial  difference.  What  I  was 
getting  at,  and  your  statement  here  has  been  very  informing,  is  your 
judgment  as  to  just  wherein  the  public  interest  has  been  served  better 
or  for  the  worse  by  reason  of  the  change  that  has  been  made. 

Mr.  Oldham.  1  think  without  any  question  that  the  commission 
in  considering  individual  rates  has  got  to  consider  them  in  relation  to 
all  the  rates  and  not  one  rate  by  itself,  and  in  that  respect  I  think 
that  they  are  on  a  better  basis,  and  generally,  I  might  say  that  we 
have  been  rather  successful  with  the  exception  of  one  particular 
territory,  which  is  the  Northwest,  where  the  question  of  decline  in 
business  is  responsible  for  there  rather  than  rates,  according  to  my 
notion.     I  do  not  want  to  go  into  that. 

Mr.  Newton.  There  has  also  been  a  10  per  cent  reduction  in  freight 
rates  upon  farm  produce,  which  constitutes  a  very  substantial  por- 
tion of  the  revenues  of  northwestern  roads. 

Mr.  Oldham.  The  rates,  of  course,  have  been  less  increased  there 
than  they  have  been  in  the  east,  but  the  relative  volume  of  business 
has  been  affected  very  materially. 

Mr.  Newton.  The  chief  effect,  as  you  see  it,  from  this  change  in  the 
principle  of  rate  making  from  the  old  rule  to  that  which  is  embodied 
m  the  transportation  act,  has  been  one  which  has  placed  the  carrier 
upon  a  much  better  and  more  substantial  basis  for  the  purpose  of 
financing,  etc.? 

Mr.  Oldham.  I  would  say  so;  yes. 

Mr.  Newton.  That  has  been  the  chief  purpose  that  has  been  served 
by  it? 

Mr.  Oldham.  Yes. 

Mr.  Newton,  Theoretically,  of  course,  consolidation  such  as  em- 
bodied in  this  bill  would  appear  to  be  very  good.  But  it  is  quite  a 
problem  to  work  out  in  practice.  Now,  we  will  assume  that  this  law 
goes  into  effect  and  is  in  effect  for  a  number  of  years,  and  there  is 
going  to  be  a  number  of  roads  throughout  the  country — they  will  be 
the  weaker  roads,  of  course — that  are  not  going  to  be  taken  in.  This 
question  has  been  discussed  heretofore  this  morning.  Just  what  is 
going  to  happen  to  those  roads?  Are  they  going  to  be  left  out  and 
and  then  because  of  the  fact  that  it  is  going  to  be  difficult  for  them  to 
live,  will  they  be  forced  into  receivership  and  a  reorganization  to  a 
more  sound  and  stable  basis  ? 

Mr.  Oldham.  I  think  there  is  a  provision  in  this  bill,  as  I  under- 
stand it,  which  allows  these  roads  to  intervene,  when  applications  for 
consolidations  are  made  to  the  commission  and  as  one  of  the  condi- 
tions to  accomplish  the  greater  thing  that  they  want,  those  roads  you 
are  speaking  aoout  will  simply,  not  every  time,  be  absorbed  by  the 
big  system;  they  would  not  cut  much  figure,  and  I  think  the  strong 
roads  would  cooperate  and  take  them  in. 

Mr.  Newton.  You  think  there  would  not  be  very  many  left? 

Mr.  Oldham.  I  do  not  think  so;  no,  sir.  I  think  the  thing  will 
work  out  and  solve  itself. 


Mr.  Newton.  If  there  are  those  that  are  left,  that  would  be  the 

^^Mr  Oldham.  Yes.     This  bill  provides  to  give  them  a  chance  to 
see  how  it  works  out;  then  the  Interstate  Commerce  Commission  can 

report  a  procedure.  ,    ,         ,  .     j 

Mr   Newton.  Some  of  these  roads  have  been  organized  on  a  very 

poor  'foundation  and  they  have  been  struggling  along  one  way  or 

another  ever  since  that  time.  i      ^    . 

Mr   Oldham.  They  may  be  strong  roads  as  we  speak  of  strong 

roads,  which  may  struggle  along  if  not  properly  capitahzed;  do  not 

^^I^^r  Newton.  That  is  true.  Some  roads  that  were  organized 
were  handicapped  right  from  the  start  because  of  the  nature  of  their 
capitalization.  A  percentage  of  those  would  have  to  be  reorganized, 
but  that  would  be  very  small  because  of  the  power  that  the  commis- 
sion has  in  the  public  interest  to  require  them  to  take  them  in  as  the 
price  of  taking  other  systems. 

Mr.  Oldham.  Yes.  ...        e  4. 

Mr  Newton.  I  want  to  ask  you  this  question  in  reference  to 
valuation.  There  is  the  rule  that  has  been  in  existence,  and  then 
there  is  the  principle  that  has  been  advocated  and  was  expressed  by 
Mr  Justice  Brandeis  in  two  or  three  decisions  of  the  Supreme  Court— 
I  believe  it  is  going  to  be  urged  by  Mr.  Richberg  before  the  com- 
mission some  time  during  the  latter  part  of  this  month  in  the  valua- 
tion proceedings— that  is  based  on  the  prudent  investment  theory 
rather  than  that  of  the  value  of  the  roads.  What  is  your  opmion  in 
reference  to  those  two  theories?  . 

Mr.  Oldham.  You  are  opening  up  a  very  big  question  and  one 
that  I  am  hardly  competent  to  pass  upon.  I  do  not  suppose  it  is  at 
all  possible  to  determine  prudent  investment  as  applied  to  railroads. 

Mr.  Newton.  Why  so?  ,     ,    .  .1  j     *  • 

Mr  Oldham.  Perhaps  I  do  not  understand  what  the  prudent  in- 
vestment theory  is,  but  I  presume  it  involves  niore  or  less  deter- 
mining the  original  cost,  etc.,  or  establishing  some  kind  of  theoretical 
way  of  getting  at  what  might  be  the  prudent  mvestment.  But  the 
original  cost,  of  course,  is  absolutely  impossible  to  determme. 

Mr.  Newton.  That  would  be  true  in  a  good  many  States.  It 
would  not  be  true,  I  think,  in  my  own  State.  ,,  ,     ^ 

Mr.  Oldham.  In  newer  sections,  of  course,  that  would  be  true. 

Mr.  Newton.  Based  upon  the  experience  and  difficulties  in  the 
East  we  very  early  adopted  regulatory  statutes  which  make  it  quite 
possible  for  us  to  arrive  at  the  cost. 

Mr.  Oldham.  Cost,  but  it  may  not  be  prudent  cost.         ,    .    ,,    . 

Mr.  Newton.  I  wag  wondering  if  the  reason  it  is  ditncult  is  that 
there  was  not  very  much  prudence  used  in  those  early  days. 

Mr.  Oldham.  No.  One  man  with  wisdom  might  build  a  great  deal 
for  a  great  deal  less  money  than  another.  It  is  a  very  difficult 
question.  I  should  Uke  to  hear  their  arguments  and  pass  judgment 
after  I  heard  from  both  sides  on  the  subject.  I  have  not  studied  it 
enough  to  be  famihar  with  the  contention. 

Mr.  Newton.  The  question  of  value  is  also  quite  problematical, 
especially  in  recent  years  where  there  has  not  been  stability  in  values 
that  there  was  in  the  period  prior  to  the  war  when  values  kept  about 
the  same.  But  there  has  been  such  a  rise  in  value  that  the  question 
of  value  also  has  its  difficulties. 
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Mr.  Oldham.  You  say  there  has  been  a  rise  m  value? 

Mr.  Newton.  Since  the  war;  replacement,  etc. 

Mr.  Oldham.  Replacement.  I  thought  you  were  referring  to 
market  values.     Yes;  that  is  true. 

Mr.  Newton.  That  is  all. 

Mr.  HocH.  If  I  imderstand  the  situation  correctly,  there  is  some 
confusion  with  reference  to  the  groups  for  rate-making  purposes  and 
groups  under  the  consolidation  scheme.  As  I  imd  erst  ana  the  pro- 
visions of  the  transportation  act,  the  sections  which  provide  for 
grouping  for  rate  making  have  no  relation  particularly  to  the  section 
which  has  to  do  with  consolidation. 

Mr.  Oldham.  I  think  that  is  perfectly  true. 

Mr.  HocH.  Judge  Garber  referred,  and  I  am  asking  this  to  see  if  I 
correctly  understand  this  matter,  to  how  there  could  be  competition 
within  the  heart  of  the  consolidated  district.  I  do  not  imderstand  that 
consolidated  districts  are  contemplated,  but  rather,  consolidated  sys- 
tems serving  the  same  districts  under  competitive  conditions. 

Mr.  Oldham.  Exactly.  Perhaps  I  did  not  imderstand  fully  what 
he  meant.  In  other  words,  I  think  it  is  easier  to  say  what  I  mean, 
at  least,  by  referring  to  such  competition  as  exists  to-day  as  between 
the  New  York  Central  and  the  Pennsylvania.  Of  course,  the  New 
York  Central  might  touch  places  which  the  Pennsylvania  would  not, 
but  would  you  create  another  system  which  would  compete  with  the 
New  York  Central  at  one  point  and  the  Pennsylvania,  to  compete 
at  another  point  in  some  consolidation?  In  grouping  these  systems, 
it  was  brought  out  in  this  eastern  district  for  consolidation  that  if 
you  had  four  systems,  every  commimity  of  very  substantial  size 
would  be  served  by  two  or  three  or  all  of  these  systems,  which  would 
mean  substantial  competition. 

Mr.  HocH.  In  compliance  with  15-A,  the  conmiission  divided  the 
country  into  districts,  primarily  three  districts,  eastern,  southern, 
and  western,  and  then  they  subdivided  the  western  district  for 
certain  puj poses . 

Mr.  Oldham.  Yes. 

Mr.  HocH.  I  am  quite  sure  if  the  people  west  of  the  Mississippi 
River  had  anv  idea  that  consolidation  nieant  consolidation  of  sys- 
tems within  the  western  district,  they  would  not  be  favorable  to  it 
because  it  would  remove  largely  the  element  of  competition  within 
the  district. 

Mr.  Oldham.  You  mean  if  they  were  to  make  consolidation  of  all 
roads  west? 

Mr.  HocH.  All  the  roads  in  the  western  rate-making  district. 

Mr.  Oldham.  Into  one  system? 

Mr.  HocH.  If  they  were  consolidated  into  ane  system. 

Mr.  Oldham.  No;  I  have  not  any  such  idea.  I  should  regret  it 
if  anything  I  said  led  to  that  thought. 

Mr.  HocH.  I  am  trying  to  clear  up  this  matter  of  rate  districts 
under  the  consolidated  systems  provided  for  here. 

Mr.  Oldham.  I  think  there  is  some  coincidence  in  that  the  con- 
solidations which  have  been  proposed  for  the  most  part  have  been 
systems  which  would  compete  with  each  other  in  the  same  district. 
In  other  words,  most  of  the  plans  being  proposed  were  western  lines 
which  go  to  St.  Louis  and  Cnicago,  and  eastern  lines  terminating  at 
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Chicago,  to  have  in  each  one  of  these  so-called  rate  districts  such 
number  of  systems  as  seemed  to  be  desirable  to  carry  out  the  purposes 

of  the  act.  ,  li^    i        • 

Mr   Hoch.  I  am  not  sure  you  made  yourself  clear  m  one  answer 

to  Mr.  Huddleston.     I  understood  you  to  say  that  there  were  many 

people  who  did  not  think  that  the  grouping  of  railroads  under  any 

general  plan  was  possible,  but  that  as  the  work  went  on  they  looked 

upon  it  with  more  favor.     Do  you  refer  to  rate-makmg  groups  or  to 

the  consolidation  Dlan? 

Mr  Oldham.  I  mean  consolidation.  I  think  there  was  a  very 
great  amount  of  skepticism  as  to  whether  the  provisions  of  consoli- 
dation were  not  too  idealistic,  and  we  heard  a  great  deal  about  try- 
ing to  consolidate  two  or  three  thousand  rg-ilroads,  and  ail  that, 
involving  an  absolute  impossibihty.  A  great  many  people  had  not 
analyzed  the  situation  and  did  not  realize  that  really  a  smaU  number 
of  systems  did  85  to  95  per  cent  of  the  business. 

Mr.  Hoch.  This  bill  abandons  the  idea  of  a  general  plan  of  con- 
solidation ? 

Mr.  Oldham.  Yes.  i-  ..  j  ^i.  ^       ^ 

Mr.  Hoch.  And  to  that  extent  the  people  who  predicted  that  was 

not  possible  were  correct?  .      ,  .        •   •       .i.  ^ 

Mr  Oldham.  I  think  they  would  be  correct  m  determimng  that 
any  one  particular  plan  was  the  plan  to  adopt  in  preference  to  sonie- 
thing  else.  For  instance,  there  are  some  groupings  which  i  made. 
I  put,  we  will  say,  the  Wabash  with  the  Nickel  Plate.  ^ When  the 
Nickel  Plate  bought  the  Clover  Leaf  the  purpose  that  the  Wabash 
was  to  serve  was  lost,  so  I  simply  shifted  it  over  into  some  other  sys- 
tem. There  are  plenty  of  alternative  systems.  I  do  not  have  in 
mind  that  the  commission  or  anybody  else  could  determine  one  in- 
dividual plan  which  would  take  every  railroad  m  the  United  btates 
and  say  that  would  be  the  best,  the  only  plan,  and  if  that  was  the 
basis  of  the  prediction,  it  would  be  true,  but  I  intended  to  be  broader 
in  mv  observation  than  that  and  to  say  that  the  grouping  of  sub- 
stantially all  the  roads  into  a  reasonable  number  of  systems  was  a 
thing  that  was  impossible  of  accomplishment.  .    ,    ^t_     j        , 

Mr.  Hoch.  Do  you  think  it  is  wise  to  abandon  entirely  the  idea  of  a 
general  plan  before  any  consolidations  are  permitted? 

Mr.  Oldham.  Only  to  this  extent  that  I  think  so  long  as  you  have  a 
clear  statement  of  policy  in  this  act,  and  you  have  set  up  before  the 
commission  the  kind  of  transportation  system  which  is  to  be  made  up, 
that  you  can  very  well  postpone  for  the  tune,  if  you  prefer,  ahnost 
indefinitely,  or  as  this  bill  provides,  to  see  what  can  be  done  volun- 
tarily, and  then  the  commission  can  come  forward  and  advise  Congress 
that  they  think  it  would  be  wise  to  have  a  definite  plan.  It  wiU 
only  be  in  my  judgment  a  clean-up  proposition.    ,      ^       , 

Mr.  Hoch.  This  bill  abandons  the  plan  entirely,  for  the  monaent. 
Mr.  Oldham.  You  have  either  got  to  abandon  or  postpone  for  a 
considerable  time.     I  do  not  care  particularly  one  way  or  the  other. 
I  think  that  thought  has  been  expressed.  j  .i,    i^  • 

Mr  Garber.  At  the  present  time  the  Rock  Island  and  the  l^nsco 
roads  are  endeavoring  to  consolidate.  They  have  already  transposed 
officers  within  their  separate  corporatoins,  to  familiarize  ttiemseives 
with  the  management  and  operations  of  the  roads.  The  Fnsco  and 
the  Rock  Island  serve  the  southwest  territory.     If  this  consohdation 
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is  made  and  then  under  the  bill  the  Santa  Fe  is  included,  it  will 
be  a  consolidated  district  for  the  Southwest,  especially  for  the  State  of 
Oklahoma  and  parts  of  Kansas. 

Mr.  HocH.  Personally,  I  do  not  apprehend  that  sort  of  consolida- 
tion will  be  permitted  by  the  commission. 

Mr.  Garber.  That  was  the  kind  of  consolidation  I  had  in  mind. 

Mr.  HocH.  I  do  not  think  they  could  permit  consolidation  which 
would  go  to  the  extent  you  state. 

Mr.  Garber.  What  would  prevent  such  a  consolidation? 

Mr.  HocH.  The  statement  of  this  bill  is  that  they  shall  only  be 
consolidated  in  a  way  that  will  preserve  competition,  and  if  competi- 
tion is  removed,  I  understand  the  commission  would  have  no  power; 
it  would  be  contrary  to  the  policy  if  they  authorized  any  such  con- 
solidation. Do  you  care  to  express  as  an  opinion  as  to  how  many 
systems  the  country  might  well  sustain? 

Mr.  Oldham.  The  groupings  which  I  have  made  have  been  in  the 
neighborhood  of  14  or  15,  which  I  have  divided,  and«that  would  be  a 
question  of  what  would  you  call  systems.  My  groupings  included 
about  four  systems  in  the  East,  two  or  three  in  the  South,  and  about 
six  in  the  West — west  of  the  Mississippi  River.  They  might  not  go 
as  far  as  that.  But  if  you  put  a  limit  from  15  to  20  vou  would  have 
about  as  far  as  you  could  go  and  create  systems  of  the  type  we  have 
spoken  of.  It  has  always  been  my  belief  we  must  expect  to  have 
systems  with  these  average  characteristics,  but  it  is  not  quite  possible 
to  have  a  diversity  of  traffic  under  those  operating  conditions,  to 
reach  the  district  in  which  located,  unless  the  system  extends  through 
that  district. 

Mr.  HocH.  As  a  concrete  application,  in  connection  with  Judge 
Garber's  observation,  do  you  recall  what  your  plan  provided  in  the 
western  district — what  roads  would  be  consolidateci  ? 

Mr.  Oldham.  I  have  had  probably  15  or  20  different  groupings, 
various  combinations.  You  put  one  road  in  for  a  certain  purpose; 
another  road  serves  the  purpose,  but  as  soon  as  you  change  one  you 
have  to  shift  the  others. 

Mr.  HocH.  Suggest  one  of  your  plans  so  that  we  will  get  an  idea 
of  what  you  have  m  mind  for  the  western  district. 

Mr.  Oldham.  In  general,  I  would  say  that  this  involved  at  that 
time  a  combination  which  would  put  a  road  like  the  Rock  Island 
with  the  Southern  Pacific,  and  which  would  have  to  be  changed  now 
becalise  of  some  things  that  have  developed,  and  the  Santa  Fe 
completing  a  little  more  with  the  Southern  Pacific,  by,  perhaps, 
taking  in  the  Texas  &  Pacific  and  some  of  those  lines  which  have 
now  been  taken  over  by  the  Missouri  Pacific  and  others. 

I  think  in  the  original  plan  which  I  suggested — I  suggested  the 
Great  Northern  and  the  North  Western,  leaving  the  Burlington  with 
the  Northern  Pacific,  and  others  thought  or  suggested  the  Burlington 
might  be  better  left  with  the  Great  Northern.  That  in  general  is 
the  type,  that  is,  railroad  systems  which  would  reach  the  Pacific 
coast  extending  north  and  south,  and  through  the  center,  reaching 
St.  Louis  and  Chicago,  as  their  eastern  termini,  there  connecting  with 
the  four  eastern  systems  which  we  would  have  to  have  because  of 
the  character  of  tnose  systems  is  established;  in  fact,  we  have  the 
New  York  Central  and  Pennsylvania. 
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Mr   Hoch.  That  would  leave  how  many  systems  gomg  west? 

Mr  Oldham.  From  the  Mississippi  River;  at  one  tune  1  think  it 
was  six.  I  have  had  quite  a  number  of  groupings.  It  is  more  or  less 
gathering  information  as  the  consolidation  hearings  proceeded  and 
learning  more  about  traffic.  I  will  make  it  clear  now  that  the  pur- 
pose of  any  groupings  which  I  had  made  was  really  to  demonstrate 
the  feasibility  of  creating  systems  which  could  be  expected  under 
average  rates  to  get  substantially  similar  results.  Ihe  thmg  has 
to  be  studied  further,  exchange  of  traffic  on  different  systems,  what 
has  already  been  done,  and  to  be  sure  you  are  keeping  what  is  the 
most  natural  course  of  the  channels  of  trade,  etc. 

The  Chairman.  Would  you  mind  putting  your  statement  in  tne 

record  * 

Mr.  Oldham.  No;  I  would  be  very  glad  to.  I  have  published  a 
plan,  the  investment  bankers  have  published  a  plan,  in  November, 
1921,  that  contained  the  original  suggestions,  with  groupings  and 
data,  and  I  would  be  very  glad  to  put  it  in  the  record. 

The  Chairman.  You  may  put  it  in  the  record. 

Mr.  Oldham.  It  would  give  you  an  idea;  I  do  not  pretend  any- 
thing for  it  beyond  the  general  feasibility.  ^  ^        . 

Mr  Hoch.  That  is  one  reason  I  was  asking  the  question,  not  to  get 

you  to  tie  yourself  to  any  particular  suggestion,  but  to  get  your  idea 
of  what  you  mean  by  consolidations  when  you  speak  of  consohdations. 

Mr.  Oldham.  Exactly.  I  discuss  the  whole  subiect.  It  is  quite 
an  elaborate  statement,  and  also,  that  was  all  introduced  by  Senator 
Ciunmins  into  the  Senate  hearings,  also  my  testimonv  before  the 
Interstate  Commerce  Commission  on  consohdations.  1  introduced 
that  also,  supplementing  the  plan,  as  it  might  be  helpful. 

The  Chairman.  I  think  it  would  be  very  illuminating.  I  wish  you 
would  do  it. 

Mr.  Oldham.  Yes.  ,    .    «.    .  ^i,  r 

Mr  Burtness.  Have  you  thought  over  what  etfect  these  consoli- 
dations would  have  on  the  basis  of  rate  making;  that  is,  upon  the 
basis  upon  which  the  rates  should  be  made  upon  consohdation  (  Mr. 
Newton  asked  some  questions  that  rather  touched  on  it,  but  I  do 
not  think  they  went  quite  through  with  it. 

Mr.  Oldham.  I  do  not  know  that  I  quite  get  your  question. 

Mr.  Burtness.  Let  me  explain.  Now,  it  is  the  duty  of  the  Inter- 
state Commerce  Commission  to  fix  rates  that  in  a  general  way  will 
bring  a  fair  return,  what  is  regarded  as  a  fair  return,  upon  the  physi- 
cal value  of  the  property  of  the  carriers  in  certain  definite  groupings. 
Some  of  those  carriers  under  that  basis,  of  neces^ty,  will  get  a  rather 
large  return,  as  we  thmk  of  returns  of  public  service  corporations. 
Others  will  get  what  is  a  small  return.  Some,  apparently,  are  not 
getting  any  returns  at  all.  When  it  comes  to  consolidatmg  some  of 
those  roads  that  are  getting  large  returns  with  those  receiving  small 
returns,  I  take  it  for  granted  that  in  the  merged  corporation  the  weak 
road  can  not  come  in  and  say,  ''Here,  it  cost  so  much  to  build  this 
plant  and  the  same  to  replace  the  plant,  and  we  want  that  value 
placed  on  our  property  in  the  consolidation."  They  will  have  to 
go  into  the  consolidated  company,  I  take  it,  upbn  the  real  value, 
and  naturally  the  returns  it  has  been  making  over  a  term  of  years 
is  a  very  important  factor  in  determining  that  value.  So  it  seems 
to  me  it  is  also  quite  possible  that  in  this  merged  corporation,  the 
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consolidated  company,  those  railroads  that  are  so  located  that  upon 
the  rates  establisned,  deemed  fair  to  the  country  in  general,  tney 
have  always  received  a  large  return,  larger  than  what  is  deemed  to 
be  a  fair  return  for  public  service  corporation.  I  take  it  that  it  is 
quite  possible  that  in  the  proposed  consolidation  that  sort  of  railroad 
in  combining  would  say  it  is  entitled  to  a  valuation  that  is  greater 
than  its  replacement  value  even;  but  assuming  even  that  it  did  not, 
might  it  not  be  true  that  the  total  value,  the  book  value,  of  the  con- 
solidated company  would  be  a  considerably  different  figure  from  the 
figure  that  is  accepted  as  representing  the  value  of  the  plant  as 
such,  the  tentative  valuation  of  the  Interstate  Commerce  Commis- 
sion? If  that  is  the  case,  then  what  effect,  if  any,  would  it  have 
upon  the  basis  that  should  be  accepted  by  the  commission  as  the 
basis  upon  which  to  make  rates? 

Mr.  Oldham.  I  think  the  conmiission,  regardless  of  the  consolida- 
tion, must  determine  before  they  get  through  what  is  the  value  for 
rate-making  purposes,  and  then  the  public  should  pay.  I  see  no 
reason  why  the  public  should  not  pay  m  rates  an  amount  which  will 
provide  a  fair  return  on  all  property  which  is  used  in  the  service  of 
transportation.  How  that  is  divided  up,  it  seems  to  me,  the  public 
is  not  really  concerned  with;  they  are  paying  no  more  than  they  are 
required  to  pay,  which  is  a  fair  return  on  the  property  used,  and  the 
method  of  dividing  it  among  the  railroads  involved  brings  in  questions 
of  relative  values. 

Mr.  BuRTNESS.  Let  us  see  if  I  get  you  correctly.  Do  vou  think 
that  if  a  company,  for  instance,  that  could  not  earn  more  than  1  or  2 
per  cent  under  tne  present  situation  upon  the  value  of  the  property, 
and  when  I  use  value,  I  mean  tentative  physical  valuation  of  the 
property  as  fixed  by  the  Interstate  Commerce  Commission — if  in  the 
consolidation  the  larger  company  says,  *'No;  we  can  not  consolidate 
with  you;  your  property  can  never  yield  5^  or  6  per  cent  return," 
and  by  reason  of  that  argument,  that  company,  if  you  try  to  fix  its 
value  upon  the  returns  that  it  is  going  to  have,  eventually  may  have 
to  come  in  on  a  valuation  that  is  not  over  50  per  cent  of  what  the 
replacement  value  of  the  property  would  be,  or  its  tentative  valua- 
tion— then  do  you  feel  that  when  that  consolidation  is  effected,  that 
the  public  should  still  be  expected  to  pay  a  fair  return  upon  the 
replacement  value,  or  simply  a  fair  return  upon  what  that  property 
is  valued  at  in  the  consolidation  ? 

Mr.  Oldham.  I  should  think  they  would  be  obliged  to  pav  a  return 
upon  such  value  as  the  commission  finds,  and  the  value  oi  the  com- 
bined properties  be  the  basis  of  rate-making. 

Mr.  BuRTNESS.  Then,  do  I  understand  you  to  say  it  would  not 
make  any  difference  in  so  far  as  fixing  the  rates  is  concerned,  as  to 
what  that  rather  weak  line  was  put  in  at  in  the  merged  or  consoli- 
dated company? 

Mr.  Oldham.  I  would  say  that  the  principle  should  be  followed  as 
set  forth  or  recognized  in  the  transportation  act,  that  the  public 
should  pay  the  cost  of  transportation,  the  full  cost  of  transportation, 
and  a  return  upon  such  value  as  shall  be  determined  as  the  value  of 
the  property  for  rate-making  purposes.  The  question  of  who  owns 
the  property,  it  does  not  seem  to  me  is  involved  in  the  question  of 
rates. 
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Mr.  BuRTNESS.  The  point  I  was  trying  to  get  at  is  whether  m 
effecting  these  consolicfations  there  would  or  would  not  arise  a 
different  basis  of  value? 

Mr.  Oldham.  I  think  there  would  be.  . ,        •      •     i  x 

Mr.  BuRTNESs.  Which  would  be  taken  into  consideration  in  deter- 
mining rates,  or  whether  the  basis  of  value  for  rate  making  should 
remain  the  same  as  set  out  in  the  transportation  act? 

Mr.  Oldham.  I  think  they  are  two  separate  questions.  I  would 
expect  that  the  two  roads  would  get  together  on  the  basis  of  their 
expected  earning  capacity,  so  far  as  it  could  be  foretold,  and  the 
judgment  of  that  has  to  be  determined  on  the  basis  of  what  it  has  done 
in  the  past  and  various  considerations  that  may  come  m.  If  1  were 
negotiating  for  a  road  and  I  saw  that  that  road  with  the  existing 
conditions  could  never  earn  anv  more  than  it  earned  the  past  four  or 
five  years,  I  would  consider  that  in  a  certain  sense  the  basis  for  its 
value,  based  on  those  earnings.  .    ,.      .,  •         •     ^*i.«, 

Mr  BuRTNESS.  Would  you  not  capitalize  those  earnings,  m  otner 
words?  You  would  probably  not  pay  a  great  deal  of  attention  to 
just  how  much  the  right  of  way  cost,  ties,  rails,  and  equipment  i 

Mr.  Oldham.  No,  sir.  .    ,.       ,    .  •  «   j  +oi.^ 

Mr.  BuRTNESs.  Would  you  capitalize  theu-  earning  power  and  take 

the  road  in  at  that  figure?  j  i    j  ^    +  «^ 

Mr.  Oldham.  I  would  say,  if  I  were  the  rich  road,  and  had  to  turn 
something  over,  to  cooperate  for  the  sake  of  gettmg  you  to  come  m, 
we  can  compromise  and  divide  it  up  and  give  you  a  little  considera. 
tion,  if  they  had  a  property  value.  Those  are  all  matters  oi  negotia- 
tion.    I  do  not  know  whether  I  have  made  myself  clear  on  that  other 

^^Mr  ^BuRTNESS.  You  have  clearlv  discussed  one  of  the  pomts  I  have 
in  mind,  but  you  have  not  gone  to  the  other  thing,  which  1  have 
in  mind,  and  which  I  am  probably  not  making  clear,  and  that  is  after 
the  consolidation  is  effected  on  that  sort  of  basis,  which  is  entirely 
different  from  the  rate-making  policy  laid  down  in  the  transportation 
act,  then  how  would  you  fix  the  rates?  . 

Mr.  Oldham.  Then  your  question  is,  are  you  going  to  revise  values  i 

Mr.  BURTNESS.  Are  you  then  going  to  revise  values  for  rate^making 
purposes  along  the  same  line  these  values  have  been  put  mto  the 
merged  and  consolidated  company  or  not,  or  are  you  going  to  accept, 
for  rate-making  purposes,  an  entirely  different  and  arbitrary  valuation 
to  which  those  companies  when  they  consohdated,  paid  no  attention  < 

Mr  Oldham.  I  would  say  that  the  Interstate  Commerce  Commis- 
sion would  determine  what  was  a  fair  value,  taking  everything  into 
consideration,  whether  they  could  earn  or  could  not  earn  that;  that 
is,  value  upon  which  the  public  should  pay.  I  do  not  see  any  reason 
for  changing  that  value.  They  are  unforutnate  if  they  can  not  earn 
it,  nevertheless,  they  have  invested  their  money  and  axe  entitled  to 
a  return  on  it,  and  the  public  is  not  paying  any  more  than  it  should 
pav  when  it  pays  the  cost  of  transportation.  . 

Mr  BuRTNESS.  Why  would  it  not  be  fair  when  one  coporation  is  put 
in  at  $1,000,000,000,  if  it  is  put  in  at  a  fan-  valuation,  its  earmngs 
capitalized,  another  corporation  at  $1,000,000,000  and  a  third  carrier 
at  $2,000,000,000,  and  they  agreed  upon  that,  and  the  total  value  ol 
the  property  arbitrarUy  in  that  hypothetical  case,  the  total  valuation 
agreed  upon  for  the  three  roads  to  be  consohdated  would  amount  to 
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$4,000,000,000.  That  $4,000,000,000  might  be  more  or  it  might  be 
considerably  less  than  the  tentative  valuation  fixed  by  the  Interstate 
Commerce  Commission  upon  the  physical  property  as  such.  If  that 
consolidation  is  eflFected,  if  thev  are  making  a  new  slate  there,  etc.,  is 
there  any  argument  in  favor  of  the  proposition  that  when  it  comes  to 
rate  making  the  valuation  that  was  determined  at  that  time  should 
be  the  basis  for  rate  making  rather  than  what  some  think  is  replace- 
ment value? 

Mr.  Oldham.  When  the  Interstate  Conunerce  Commission  de- 
termines value  for  rate-making  purposes,  they  have  determined  the 
consideration  that  the  owner  of  the  property  is  entitled  to  and 
that  the  pubUc  should  pay  on.  You  could  change  the  ownership, 
and  that  is  probably  one  of  the  inducements  to  get  them  together  that 
there  was  an  excess  value  and  excess  earnings,  which  would  induce 
these  properties  to  come  together  rather  than  turn  the  excess  over 
for  purposes  of  recapture. 

Mr.  BuRTNESS.  It  mi^ht  amount  to  the  same  thing  in  the  long  run, 
that  one  company  puts  m  its  property  at  much  less  than  its  present 
valuation,  because  it  does  not  earn  much,  and  that  deficit  there 
would  be  offset  by  the  excess  allowed  a  strong  company  in  the  new 
company.  It  might  amount  to  the  same  thing,  and  yet  it  seems  to 
me  we  will  run  up  against  this  sort  of  argument,  that  if  the  company 
is  merged  with  the  consolidated  company,  and  its  physical  valuation 
now  is  $2,000,000,  yet  its  return  is  so  low  that  the  merged  company 
will  not  accept  it  at  anything  more  than  $1,000,000,  that  the  public 
then  should  not  be  expected  to  pay  the  return  upon  more  than 
$1,000,000,  because  that  is  all  that  the  property  has  cost  this  merged 
company. 

Mr.  Oldham.  Yes;  but  the  property  was  built,  and  the  Interstate 
Commerce  Commission  has  said  you  are  entitled  to  earnings  upon  the 
$2,000,000. 

Mr.  BuRTNESs.  Congress  has  said  that  to  the  Interstate  Commerce 
Commission  and  has  instructed  it  to  set  those  rates  accordingly, 
but  that  does  not  mean  to  imply  that  we  can  never  have  a  change; 
Congress  can  change  the  policy  any  time;  that  is  what  we  are  dis- 
cussing here.  That  is  why  I  asked  the  question  whether  in  your 
opinion  this  question  of  consolidation  if  effected  along  the  lines  pro- 
posed and  hoped  for  by  this  bill,  whether  it  would  or  would  not  even- 
tually have  any  effect  upon  the  policy  that  Congress  should  adopt 
with  reference  to  rate  making?  That  is  as  to  return,  as  to  the  basis 
of  value  that  would  be  used  for  rate-making  purposes. 

Mr.  Oldham.  I  have  not  thought  enough  on  that  subject  to  reach 
a  definite  conclusion,  but  I  really  feel  that  in  that  case  it  would  not  be 
a  factor  of  supreme  importance,  and  that  if  we  are  going  to  wait  to 
thresh  out  all  those  other  features  of  the  act  rather  than  to  get  to  the 
direct  purpose  and  get  into  the  other  features  of  the  transportation 
act  that  ought  to  be  revised,  we  will  not  get  far  on  our  legislation, 
and  I  do  not  think,  when  you  get  down  to  it,  that  that  question  will 
be  a  very  important  question  because  of  the  fact  that  such  roads  as 
you  might  anticipate  could  earn  that  very  small  return  would  be 
roads  that  would  nandle  a  very  small  part  of  the  business  of  the  coun- 
try. That  is  made  with  a  considerable  knowledge  of  the  Federal 
valuation  and  comparative  values  of  these  properties  and  earnings 
related  to  values,  and  I  do  not  think  it  is  a  problem  that  is  very 
material. 


Mr.  BuRTNESS.  You  would  expect  the  Milwaukee  road  to  be  con- 
solidated with  some  system,  would  you  not  ? 
Mr.  Oldham.  Yes. 
Mr.  BuRTNESs.  Have  you  any  idea  what  the   tentative  valuation 

of  the  Milwaukee  road  is  ?  . 

Mr.  Oldham.  I  would  not  want  to  give  the  tentative  valuation. 
I  have  an  idea  but  I  would  not  want  to  quote  the  figures. 

Mr.  BuRTNESS.  From  your  famiharity  -with  the  business,  assuming 
that  the  Milwaukee  road  was  going  to  be  put  into  a  merged  company 
with  a  strong  road,  have  you  any  idea  that  the  strong  road  would  be 
willing  to  accept  the  Milwaukee  road  at  anywhere  near  the  so-called 
tentative  valuation  upon  it  ? 

.  Mr.  Oldham.  I  would  not  want  to  express  an  opinion  on  that.  I 
would  suppose  earning  capacity  would  be  the  most  concrete  factor, 
relative  earning  capacity  as  the  basis  for  getting  together.  I  would 
not  want  to  express  an  opinion  at  the  moment  on  it. 

Mr.  BuRTNESS.  The  answer  to  me  is  very  obvious.  For  consolida- 
tion business  men  would  not  accept  a  road  like  the  Milwaukee  at  its 
full  replacement  value;  and  if  not,  should  the  same  basis  for  returns 
apply  to  it  as  applied  in  the  past? 

Mr.  Oldham.  Of  course,  if  the  roads  in  the  Northwest  were  earn- 
ing and  their  business  had  grown  in  the  same  proportion  since  the 
war  as  they  have  in  other  parts  of  the  country,  the  problem  there 
would  be  very  much  less  than  at  the  present  time. 

Mr.  BuRTNEss.   Certainly. 

Mr.  Oldham.  Consequently,  earning  capacity  to-day,  return  on 
the  investment,  may  not  be  what  we  might  expect  under  normal 
conditions  or  as  business  begins  to  get  back. 

Mr.  BuRTNESs.  As  compared  with  other  roads,  there  are  some 
roads  that  are  doing  well  in  the  Northwest,  comparatively  well? 

Mr.  Oldham.  There  are  no  roads  in  the  Northwest  that  are  earn- 
ing much  return  on  the  value  of  the  property,  as  far  as  I  know. 

Mr.  BuRTNESs.  But  very  well  as  compared  with  the  Milwaukee. 

Mr.  Oldham.  Better  than  the  Milwaukee,  not  materially,  but 
somewhat  better.  Then  also  you  should  compare  earnings  to-day. 
I  do  not  know  whether  it  is  fair  or  not.  The  Milwaukee  is  in  the 
hands  of  a  receiver  and  a  road  in  the  hands  of  a  receiver  does  not 
show  quite  the  earning  capacity  of  one  without  the  overcharge  mainte- 
nance, etc.,  perhaps. 

You  have  got  to  go  over  a  long  period. 

Mr.  BuRTNESS.  At  any  rate,  if  I  understand  you  correctly, 
you  do  not  see  at  this  time  that  consolidation  of  roads  would  im- 
imediately,  at  any  rate,  affect  the  rate  policies? 

Mr.  Oldham.  No;  I  would  not  think  so. 

Mr.  Lea.  In  reference  to  the  question  of  return,  does  not  a  fair 
return  in  substance  mean  a  return  on  the  investment  for  the  owners 
of  the  railroad  ? 

Mr.  Oldham.  Yes. 

Mr.  Lea.  And  if  we  had  a  case  where  admittedly  their  investment 
is  $1,000,000,  why  should  we  have  a  system  that  would  give  a  return 
on  $2,000,000  for  rate-making  purposes? 

Mr.  Oldham.  When  you  use  the  term  investment,  I  want  to  be 
sure  that  we  mean  the  same  thing.  We  use  the  terna,  fair  return 
on  investment.     Your  question  is  what  would  determine  the  basis 
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of  investment,  the  amount  of  money  put  into  it  or  some  other 
basis? 

Mr.  Lea.  I  do  not  mean  to  question  what  the  existing  law  is, 
because  I  have  no  doubt  you  gave  the  right  answer  about  it,  but  the 
real  question  is  whether  or  not  we  have  a  just  standard  at  present 
with  the  Interstate  Commerce  Commission  for  rate-making  purposes. 
The  question  in  my  mind  is  what  justification  is  there  for  permitting 
a  rate-making  purpose  on  a  basis  of  $2,000,000  when  it  only  costs  the 
investor  $1,000,000? 

Mr.  Oldham.  Of  course,  I  do  not  know  that  that  is  so.  We  have 
different  ideas,  as  I  understand  it. 

Mr.  HuDDLESTON.  Is  it  not  a  constitutional  test?  In  other  words, 
the  return  must  not  be  confiscatory;  that  is,  based  on  property  valua- 
tion. 

Mr.  Lea.  That  would  be  based  on  market  valuation. 

Mr.  HuDDLESTON.  That  would  be  valuation  of  property  devoted 
to  transportation  purposes  and  not  what  it  cost  the  parties. 

Mr.  Lea.  That  would  be  the  constitutional  test,  I  imderstand. 

Mr.  HuDDLESTON.  Yes. 

Mr.  Lea.  The  idea  is  to  give  a  return  on  the  investment  of  the 
company  in  order  that  we  might  have  eflicient  transportation  and 
induce  men  to  invest.  Do  we  not  sufficiently  meet  that  and  even  the 
constitutional  test  when  we  allow  a  fair  return  on  what  is  admittedly 
the  investment? 

Mr.  Oldham.  I  think  if  we  ever  get  to  anv  value,  to  a  large  part 
based  on  return,  it  has  got  to  be  done  as  tlie  basis  for  agreement 
and  compromise  between  Congress,  the  Government,  and  the  rail- 
roads. I  do  not  believe  there  is  any  other.  One  man  may  go  on 
reproduction  costs  with  or  without  depreciation.  Another  man  may 
like  to  get  at  it  from  the  standpoint  of  the  original  cost,  and  some- 
body may  want  to  use  the  values  as  of  to-day,  and  somebody  else 
may  want  to  use  the  values  and  determine  your  reproduction  cost 
of  1914.  I  think  it  has  to  be  worked  out  as  a  good  manv  of  the 
settlements  with  the  Railroad  Administration  were  settled  in  the 
period  of  Federal  control.  They  bad  to  compromise,  and  they  could 
not  do  it  any  other  way. 

Mr.  Lea.  The  question  is  more  or  less  theoretical. 

Mr.  Oldham.  It  is  a  difficult  question. 

Mr.  Lea.  What  would  be  the  effect  on  the  aggregate  capitaliza- 
tion of  the  roads  by  consolidation  ?  Would  it  increase  the  aggregate 
capitalization,  or  would  it  be  substantially  as  the  aggregate  valuation 
would  be  to-day? 

Mr.  Oldham.  I  think  it  would  have  a  tendency  to  decrease  rather 
than  increase  for  the  reason  that  you  would  have  to  exchange  the 
securities  of  the  strong  roads  selling  at  par  or  a  premium  for  securi- 
ties of  what  we  will  call  the  weak  roads,  where  their  stock  might  sell 
at  15  or  25  below  par.  It  would  have  a  tendency  to  reduce  the  face 
value  of  the  capitalization.  That  was  the  case  with  the  Nickel 
Plate  consolidation.  The  Erie  capitalization  was  reduced.  I  think 
the  total  capitalization  was  reduced  over  a  hundred  million  dollars 
face  value. 

Mr.  Lea.  Figured  on  a  par  basis? 

Mr.  Oldham.  I  assume  that  is  what  you  meant. 

Mr.  Lea.  Then  as  to  the  question  of  the  actual  value  of  securities, 
what  would  be  the  probable  effect  ? 


Mr.  Oldham.  The  probable   effect  of  that  would   be  based   on 
earnings;  combined  earnings  of  these  properties  would  determine 

the  value.  ,,       ^  i-,  .• 

Mr.  Lea.  What  has  been  the  effect  generally  of  consolidation  on 

corporations,  ordinary  private  corporations?     I  have  an  impression 

from  general  knowledge  that  the  general  tendency  is  to  increase  the 

capitalization  by  consolidation.     Is  that  true? 

Mr.  Oldham.*  I  think  very  hkely  that  may  be  true,  but  it  could 

not  be  quite  true  as  to  railroads,  because  they  are  under  regulation; 

other   corporations    are   not   under   regulation;  they   capitaUze    at 

whatever  they  might  want  to. 

Mr.  Lea.  One  object  of  consofidation  would  be  for  better  financ- 

Mr.  Oldham.  Yes;  if  a  road  attempted  to  capitalize  on  a  basis, 
which  would  not  give  it  the  proper  kind  of  financial  structure,  it 
would  not  be  granted  permission  by  the  commission  to  do  it;  I  should 
hope  it  would  not,  because,  frankly,  one  of  the  things  I  hoped  for  by 
working  out  this  consofidation  was  to  bring  about  recapitalization 
of  a  number  or  many  of  the  weaker  roads,  which  would  leave  us  finally 
with  nothing  but  roads  of  good  financial  structure  and  good  credit. 
You  may  have  roads  that  are  earning  a  fair  return  and  more  than  a 
fair  return  on  the  value  of  their  properties,  and  yet  they  would  not 
be  roads  of  good  credit  unless  properly  organized  financially.  If  a 
road  was  overcapitalized,  had  too  many  bonds  in  proportion  to  the 
stock,  you  would  not  have  solved  your  problem. 

Mr.  Lea.  Can  you  state  generally  how  the  return  from  railroad 
securities  compares  with  the  return  that  they  receive  on  the  basis 
of  the  valuation? 

Mr.  Oldham.  No;  I  could  not  at  the  moment. 

Mr.  Lea.  In  reference  to  the  preservation  of  competition  in  service, 
competition  costs  money,  does  it  not?  Would  it  not  reduce  expenses 
to  railroads  if  we  permitted  consofidation  between  main  points? 

Mr.  Oldham.  It  might  or  might  not.  I  would  not  want  to  say 
competition  costs  money;  sometimes  it  does  cost  money,  but  two  of 
our  objects  in  preserving  competition  at  this  time  are  these:  First, 
provide  satisfactory  service,  service  that  is  adequate  and  satisfactory 
to  the  public,  and  also  to  stimulate  them  to  make  their  best  efforts 
to  get  costs  down,  because  there  is  just  enough  income  to  go  around, 
and  if  you  are  not  efficient  and  make  the  best  of  your  opportunity, 
somebody  else  will  get  your  proportionate  part,  when  there  is  only  100 
per  cent  to  go  around. 

Mr.  Lea.  We  depend  on  the  commission  for  protection  of  the 
shippers  against  unjust  rates? 

Mr.  Oldham.  Yes. 

Mr.  Lea.  Why  could  not  we  depend  on  the  commission  for  re- 
quiring service  that  was  satisfactory  to  the  public  ? 

Mr.  Oldham.  You  are  depending  a  great  deal  on  the  commission 
for  a  great  many  things  that  they  are  doing  freely  and  are  depending 
on  them  for  a  great  many  things  you  can  not  expect  them  to  ac- 
complish. That  commission  is  composed  of  11  men,  and  if  anybody 
wants  to  be  famifiar  with  the  work  of  the  commission,  before  putting 
any  more  on  them,  look  in  and  see  what  the  commission  is  doing. 

Mr.  Lea.  I  was  trying  to  get  your  judgment;  I  was  not  advocating 
anything. 
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Mr.  Oldham.  I  understand  that. 

Mr.  Lea.  It  is  your  judgment  that  this  competition  in  service 
between  points  is  necessary,  or,  at  least,  advisable? 

Mr.  Oldham.  I  think  it  is  desirable,  and  preferable  to  making  the 
regional  consolidations. 

Mr.  Lea.  That  is  all.  .        .      , 

Mr.  HocH.  I  am  not  very  good  at  figures,  but  I  will  submit  a  sunple 
proposition  here  along  the  line  of  Mr.  Biu-tness's  suggestion.  Let  us 
assume  two  roads  with  a  tentative  valuation  for  rate-making  purposes 
of  S10,000,000  each. 

Mr.  Oldham.  Yes. 

Mr.  HocH.  I  will  make  this  as  simple  as  possible.  Both  are 
valued  bv  the  commission  at  the  same  figure  for  rate-making  pur- 
poses, that  is  a  combined  valuation  of  $20,000,000.  We  will 
assume  6  per  cent  is  a  fair  return,  and  the  commission  is  obligated  to 
fix  rates  that  will  earn  upon  $20,000,000,  that  6  per  cent,  or  $1 ,200,000 
a  year.  One  of  the  roads  earns  8  per  cent  and  the  other  4  per  cent. 
Therefore,  one  of  them  earns  $800,000,  and  the  other  $400,000. 

Mr.  Oldham.  Yes. 

Mr.  HocH.  Under  the  present  law  the  road  which  earns  8  per  cent 
is  obligated  to  turn  into  this  fund  one-half  of  the  excess  above  6,  or 
one-half  of  $200,000,  namely,  $100,000. 

Mr.  Oldham.  Exactly. 

Mr.  HocH.  And  it  retains  $700,000,  and  $100,000  goes  for  the 
purpose  of  being  loaned  to  the  road  that  earned  only  $400,000. 
Under  the  present  law  it  gets  net  under  that  situation,  $700,000.  Let 
us  assume  we  consolidate  those  two  roads,  and  assuming  that  we  keep 
the  rates  at  the  present  level  upon  the  consolidated  basis  of 
$20,000,000,  they  would  still  earn  upon  the  same  rate  level,  $1 ,200,000. 
Now,  then,  the  prosperous  road,  we  will  assume,  has  invested  the 
tentative  valuation  figure  in  that  road,  taking  it  over  at  the  valuation 
the  commission  had  fixed  for  rate-making  purposes.  Let  us  assume 
that  for  purposes  of  illustration.  It  has  got  to  earn  upon  the 
$10,000,000  which  it  had  used  for  the  purchase  of  this  weak  road. 
That  is  $600,000,  at  6  per  cent,  so  the  strong  road  has  left  after  con- 
solidation for  its  own  use,  only  $600,000,  as  against  $700,000,  which 
it  would  have  had  under  the  present  law.  If  my  reasoning  is  correct, 
imder  that  sort  of  situation,  the  strong  road  would  have  no  incentive 
to  consolidate  with  the  weak  road;  rather,  it  would  have  an  incentive 
not  to  consolidate,  unless  it  could  purchase  the  weak  road  at  much 
less  than  $10,000,000.     Is  that  true? 

Mr.  Oldham.  I  should  say  so. 

Mr.  HocH.  ITie  question  that  Mr.  Burtness  raises  is  whether  under 
the  consolidated  system  we  would  retain  $10,000,000  as  the  basis  for 
rate-making  purposes  on  the  value  of  the  property  of  the  weak  line 
acquired  by  the  strong  line.  It  seems  to  me  one  of  two  things  is 
true,  either  the  strong  road  would  have  to  be  permitted  to  buy  the 
weak  road  at  less  than  the  tentative  valuation  of  $10,000,000,  or 
else  we  would  have  to  raise  after  consolidation  the  rate  level,  in 
order  to  get  to  the  strong  road  what  it  was  getting  before  the  con- 
soHdation,  because  obviously  we  could  not  force  upon  the  strong  road 
a  consolidation  which  would  depreciate  the  value  of  the  property 
which  it  already  had.     Is  that  true? 

Mr.  Oldham.  That  is  true.  Now,  you  probably  would  find  that  it 
was  not  taking  over  and  paying  for  that  property  its  tentative  valua- 


tion.    You  are  buying  it  upon  its  market  value  which  is  its  earning 

^^Wt.  &OCH.  We  will  assume  then  that  the  road  actually  pays  out 
only  $5,000,000  or  $6,000,000.  ^     •    r  ^_:.^ 

At.  Oldham.  In  other  words,  there  is  a  basis  for  compromise. 
The  result  of  taking  the  road  over  is  for  the  interest  of  the  public. 
It  mieht  be  that  they  would  be  able  to  make  some  operating  econo- 
mies. Assuming  that  they  are  able  to  make  operating  economies  by 
taking  that  over,  as  all  roads  are  doing,  you  would  get  down  to  the 
lower  rate  level  before  you  get  through. 

Mr.  HoCH.  If  a  strong  road  takes  over  a  weak  road  and  pays  tor 
its  propertv  only  $6,000,000,  upon  what  ^lieory  should  we  fa  the  rate 
level  which  would  permit  a  return  upon  more  than  the  $16,000,000, 
on  more  than  the  $10,000,000  valuation  of  the  strong  road  and  the 
$6,000,000  which  the  road  actually  paid  for  the  weak  ^j^^J 

Mr.  Oldham.  Supposing  I  have  this  property  valued  at  $10,000,- 
000,  as  established  by  the  commission,  and  it  wdl  not  earn  enough  to 
warrant  it,  and  I  sell  it  at  $6,000,000;  is  that  any  reason  why  the  com- 
mission should  drop  the  valuation  for  rate-making  purposes  < 

Mr.  HocH.  I  win  put  the  question  the  other  way.  Is  there  any 
reason  why  a  road  that  only  paid  $6,000,000  should  earn  more  than  6 
per  cent  upon  the  $6,000,000?  .^i    xu      u     ««  i,. 

Mr.  Oldham.  I  do  not  think  it  may  be  done  with  the  change  in 
ownership.  It  may  be  able  to  earn  more  some  time  in  the  tuture. 
Look  at  the  Southwest  roads,  the  Seaboard,  and  others  going  into 
Florida.  We  have  that  value  provided  the  business  grows  up,  and 
there  is  no  reason  why  because  over  a  certain  period  they  have  not 
been  able  to  earn— you  and  I  can  not  foresee  development  that  will 
produce  earnings— that  because  of  that  we  should  reduce  the  valua- 
tion of  that  property  for  rate-making  purposes.     That  would  be  my 

^^Mr  HuDDLESTON.  One  of  the  best  reasons  is  that  the  Constitution 
requires  that  we  shall  consider  the  value  of  property  devoted  to 
public  use  and  allow  a  fair  return,  otherwise  it  would  be  confiscation 

imder  the  fifth  amendment.  ^,        '         . ,       i     <»«  nr^n  nnn    v,^^ 

Mr.  Hoch.  My  question  was.  If  they  paid  only  S6,000,000,  how 
could  you  hold  that  the  value  would  be  more  than  $6,000,000^ 

Mr  HuDDLESTON.  Because  the  value  of  the  property  is  determmed 
not  by  what  they  paid  for  it,  but  by  what  it  is  worth. 

Mr.  Hoch.  Wiiat  it  is  worth  is  to  be  determined  by  what  it  earns. 

Mr.  Oldham.  That  may  be  for  exchange.  ui        * 

Mr  Hoch.  What  it  can  earn  under  just  and  reasonable  rates. 

Mr.  Oldham.  We  can  not  tell  what  it  may  earn  m  the  future. 

Mr.  Burtness.  If  the  suggestion  made  by  Mr.  Huddleston  were 
carried  out,  that  would  seem  to  mean  that  we  would  have  two  or 
more  sets  of  rates  fixed  by  the  commission  at  the  request  of  Congress— 
a  set  of  rates  which  would  yield  a  return  upon  all  the  properties 
invested  in  the  transportation  business— and  that  is  not  tUe 
policy  of  prudent  investments  nor  that  adopted  by  the  commission. 

Mr  Htodleston.  I  am  identified  with  this  extremely  conservative 
faction  that  insists  on  valuation  based  uppn  prudent  investment. 
I  am  on  your  side  of  the  question.  There  is  some  room  for  differ- 
ences of  opinion  about  that,  as  far  as  the  Constitution  is  concerned, 
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but  not  the  opinion  that  we  have  got  to  pay  for  the  value  of  property 
as  appraised.  Whether  that  means  at  the  time  it  was  dedicated  to 
the  public  or  at  the  present  time,  of  course,  there  is  room  for  a  differ- 
ence of  opinion  on  that.  Our  insistence  is  the  time  property  is  dedi- 
cated to  the  public,  and  any  unearned  increment  that  accrues  to  it 
thereafter  belongs  to  the  public  and  not  to  the  people  who  dedicated  it. 

Mr.  BuRTNEss.  Supplementing  what  Mr.  Hocn  has  set  out  in  his 
hypothetical  case  as  a  practical  proposition,  it  might  mean  that  the 
result  of  the  consolidation  of  tnose  two  companies,  one  earning  8 
per  cent  and  one  4  per  cent,  for  the  purpose  of  consolidation  it  is 
quite  likely  that  the  strong  company  would  be  placed  into  the  merger, 
say,  at  about  $13,000,000,  and  the  weaker  one  at  $7,000,000,  making 
a  total  of  $20,000,000,  which  would  be  identical  with  the  physical 
valuation  of  the  property  as  such.  In  that  case  it  would  not  make 
any  difference  what  basis  was  really  adopted,  but  if,  on  the  other 
hand,  the  arrangement  was  such  that  the  weaker  company  was  put 
in  at  $6,000,000,  and  the  strong  company  at  onlv  $10,000,000,  or 
even  $12,000,000,  or  $2,000,000  more  than  the  physical  valuation, 
then  the  total  cost  to  the  merged  company  would  be  only  $18,000,000, 
and  Mr.  Hoch  and  I  do  not  seem  to  see  how  the  merged  company, 
a  public  service  corporation,  could  expect  more  than  a  fair  return  on 
the  $18,000,000. 

Mr.  Oldham.  Such  value  as  the  Interstate  Commerce  Commission 
puts  upon  it  for  rate-making  purposes.  We  are  not  discussing,  I  do 
not  know,  and  I  am  not  competent  to  pass  judgment  upon  what  that 
basis  should  be. 

Mr.  BuRTNEss.  Congress  instructs  the  Interstate  Commerce 
Commission  as  to  the  policy  it  is  to  follow  in  fixing  the  basis. 

The  Chairman.  Following  out  Mr.  Hoch's  idea  that  if  you  have 
htose  two  roads,  both  valued  at  $10,000,000,  and  one  sold  for 
$6,000,000,  if  you  follow  out  Mr.  Hoch's  value,  taking  the  value  of 
one  at  $6,000,000,  suppose  the  other  one  is  valued  at  $14,000,000? 
Is  there  tnen  any  reason  why  the  commission  should  not  say  that 
the  one  they  valued  at  $10,000,000  is  worth  $14,000,000?  They 
say  that  the  one  valued  at  $6,000,000  is  worth  $10,000,000.  Why 
do  they  not  say  the  selling  price  is  going  to  fix  the  valuation  ?  If  it 
fixes  value  if  it  goes  up,  why  does  it  not  fix  it  if  it  goes  down  ? 

Mr.  Hoch.  Exactly  so. 

The  Chairman.  Why  not? 

Mr.  Hoch.  As  long  as  the  commission  has  already  said  this  road  is 
valued  at  $10,000,000,  the  mere  fact  that  they  take  over  another 
should  not  change  it. 

The  Chairman.  Then  why  should  it  change  the  other  one?  If 
it  is  going  to  change  one  it  must  change  the  other.  It  is  a  poor  rule 
that  does  not  work  both  ways. 

Mr.  BuRTNESs.  Mv  question  was  simply  what  the  basis  should  be. 

The  Chairman.  That  thought  came  to  me.  I  do  not  advocate 
that.     Do  not  misunderstand  me. 

Mr.  Hoch.  If  the  strong  road  can  buy  this  property  for  $6,000,000, 
you  think  it  should  be  entitled  to  a  profit  ol  $4,000,000,  to  add  to 
the  value  of  its  own  road?     I  do  not  see  that. 

Mr.  Oldham.  If  somebody  overpays  for  a  road  valued  at 
$10,000,000,  overpays  in  one  case  and  underpays  in  the  other,  what 


are  you  going  to  do?  Who  is  going  to  determine  whether  it  is  over- 
payment or  underpayment  ? 

Mr.  Hoch.  The  nile  must  apply  both  ways.  I  am  not  assuming 
that  many  roads  will  pay  considerably  more  than  the  value. 

The  Chairman.  No.  We  have  been  getting  into  a  hypothetical 
case. 

The  committee  stands  adjourned  until  to-morrow  morning  at 
10  o'clock,  at  which  time  Mr.  Cain  will  appear,  followed  by  Com- 
missioner Hall  at  1 1  o'clock. 

(Thereupon,  at  12.20  o'clock  p.  m.,  the  committee  adjourned  to 
meet  again  at  10  o'clock  a.  m.,  Thursday,  June  9,  1926.) 
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House  of  Representatives, 
Committee  on  Interstate  and  Foreign  CJommerce, 

Thursday,  June  10,  1926, 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 
(chairman)  presiding. 

STATEMENT  OF  MR.  BEN  B.  CAIN — Continued 

The  Chairman.  You  have  finished  your  direct  statement? 

Mr.  Cain.  Yes,  sir. 

The  Chairman.  Is  there  anything  in  addition  that  you  wish  to 

say?  .  T    1.     ij  Ti 

^Ir.  Cain.  If  I  am  not  imposing  on  the  committee,  i  should  like 
to  call  attention  to  one  phase  of  the  bill  now  under  consideration  to 
which  I  alluded  in  my  main  statement,  but  perhaps  I  did  not  make 
mvself  entirely  clear.  .  i     i  n 

'On  page  8  of  the  pending  bill,  paragraph  2,  of  section  7,  the  bill 
providies  that  the  carriers  and  the  commission  shall  give  due  con- 
sideration to  the  inclusion  in  the  plan  of  short  and  weak  carriers  in  the 
territory  involved  and  in  order  that  the  policy  declared  in  section 
202  of  this  title  may  be  carried  out,  the  commission  is  directed  to 
make  and  have  available  for  its  use,  a  study  of  the  short  and  weak 
carriers. 

That  will  be  most  helpful,  Mr.  Chairman,  to  the  short-line  railroads; 
but  inasmuch  as  this  bill  proposes  to  leave  the  situation  for  volun- 
tarv  action  of  the  carriers  for  a  period  of  years,  as  I  tried  to  make 
plain  to  the  committee  in  a  previous  hearing,  I  think  the  commission 
ought  to  be  told  in  plain  terms  to  exercise  its  powers  to  group  these 
carriers  into  provisional  or  constructive  systems  for  the  administra- 
tion of  their  powers  under  the  interstate  commerce  act. 

I,  for  my  own  use,  prepared  an  addition  or  an  amendment  to  this 
paragraph  which  I  should  hke  to  file  with  the  committee  later.  I 
haven't  it  with  me.  I  just  got  in  town  and  picked  up  my  papers,  and 
I  notice  that  I  haven't  it  here.  I  should  not,  anyway,  read  it  to  the 
committee  unless  they  wanted  it,  but  with  your  permission  I  will 
add  that  proposed  amendment  to  this  provision. 

I  think  that  I  called  attention  to  another  feature  of  the  bill,  and 
that  was  the  incorporation  of  a  recapture  provision,  using  the  prin- 
ciples of  the  Senate  bill,  which  I  also  have  revised,  so  as  to  utihze 
those  principles  in  connection  with    a  provisional  system. 

As  1  said  m  the  previous  hearing,  I  do  not  care  anything  about  a 
plan,  although  I  do  not  see  how  the  commission  can  intelligently 
discharge  its  duty  without  a  plan  at  the  back  of  its  head,  or  a  plan 
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somewhere,  because  otherwise  they  may  gerrymander  a  system  all 
over  the  country. 

I  have  heard  it  said — I  do  not  know  that  there  is  any  tnith  in  it — 
but  I  have  heard  it  said  that  the  ambition  of  Mr.  Loree  is  to  build 
a  railroad  from  New  York  to  St.  Louis  and  Chicago,  and  connect  up 
with  a  system  that  he  will  take  down  through  Texas  and  the  South- 
west. 

I  think  there  must  be  some  regard  for  the  protection  of  the  public 
against  systems  of  unequal  strength.  I  think  that  they  should  be 
fomied  so  that  they  can  be  competitive,  in  the  sense  of  serving  the 
public,  and  thev  should  also  be  as  nearly  equal  in  strength  from 
their  location,  th^^ir  coal  supply,  various  things  that  enter  into  the 
successful  operation  of  the  system. 

Therefore,  I  think  that  if  the  commission  is  going  to  protect  the 
public,  as  has  been  said,  and  as  was  said  in  the  editorials  which  I 
read  you,  you  can  always  find  some  benefit  to  the  public  in  consolida- 
tion or  in  construction  of  carriers  or  anything  of  that  kind;  but,  in 
my  judgment,  the  commission  must  not  overlook  the  broad,  public 
interest  in  its  desire  to  accommodate  the  local  or  more  restricted 
public  interest. 

The  general  interest,  as  well  as  the  special  interest,  must  be  con- 
sidered; and  I  do  not  see  how,  without  some  sort  of  a  plan — not  a 
map,  but  rules  which  would  apply — I  do  not  see  how  the  commission 
can  well  get  along. 

In  the  discussion  of  the  Nickel  Plate  case  I  sought  to  show  to  the 
commission  that  under  its  powers  conferred  by  section  5  a  plan  did 
not  necessarily  comprehend  a  map  or  an  allocation  of  all  the  railroads 
of  the  United  States.  I  am  not  going  to  take  your  time  in  reading 
my  suggested  plan,  but  I  will  say  that  I  took  the  tentative  plan  of 
the  commission  as  the  basis  and  suggested  rules  which,  if  the  major 
systems  or  major  carriers  which  tbe  commission  used  to  separate  the 
railroads  of  the  United  States  in  19  groups  were  used  as  group  heads 
or  system  heads,  with  rules  that  I  suggested,  you  could  group  around 
those  system  heads  or  permit  them  to  group  the  carriers  of  the 
United  States  voluntarily,  if  you  please,  and  tnereby  have  a  system 
of  railroads  naturally  formed. 

I  suggested  as  group  heads,  merely  taking  the  tentative  plan  of  the 
commission,  for  New  England,  the  New  York,  New  Haven  &  Hart- 
ford; for  the  eastern  territory,  the  New  York  Central.  That  would 
be  a  system  head  around  which  the  other  roads  could  be  joined — 
the  Pennsylvania,  Baltimore  &  Ohio,  and  Nickel  Plate. 

Right  here  I  want  to  say  that  I  have  information  that  I  know  is 
reliable,  to  the  effect  that  the  Nickel  Plate,  New  York  Central, 
Pennsylvania,  Baltimore  &  Ohio,  did  consider  amongst  themselves 
the  grouping  of  all  the  carriers  in  the  eastern  territory.  The  Pennsyl- 
vania did  not  join  in  with  the  other  three  major  carriers  in  submitting 
a  consolidation  plan,  but  the  reason  that  it  did  not  do  so  is  that  it 
presented  its  own  views  separate  and  apart  from  the  other  three, 
to  the  commission  informally. 

I  know  that  it  was  the  purpose  of  those  four  major  carriers,  who  were 
suggesting  a  consolidation  system  for  the  eastern  territory,  that  my 
organization  was  to  participate,  if  the  Nickel  Plate  proposition  was 
authorized,  in  allocating  all  of  the  railroads  that  ought  to  be  allo- 
cated in  the  eastern  territory. 


If  that  can  be  done  in  the  eastern  territory,  it  can  be  done  all  over 

the  United  States.  th-     •    -r< 

I  say,  further:  The  Southern— Atlantic  Coast  Line,  Illinois  Cen- 
tral, Seaboard  Air  Line,  and  Southern. 

I  can  take  those  four  major  carriers  and  let  them  under  certain 
rules  which  can  be  adopted— and  they  are  nothing  more  than  the 
provisions  of  the  law  that  you  gentlemen  incorporated,  except  a  rule 
of  this  kind,  that  the  total  mileage  or  the  mileage  should  not  be 
greater  or  less  than  a  certain  amount  which  the  commission  might 
name  as  being  sufficient  to  cover  the  carriers. 

For  the  western  territory  I  suggested  as  group  heads  the  Lnion 
Pacific,  the  Burlington,  the  Milwaukee,  Santa  Fe,  Southern  Pacific, 
Rock  Island,  St.  Louis  &  San  Francisco,  and  the  Missouri  Pacific; 
with  a  notation  that  group  heads  or  system  heads  will  be  increased 
if  and  when  it  appears  needful  or  desirable  in  the  public  interest. 

Also,  with  a  further  suggestion  of  this  kind:  The  proposed  plan  is 
merely  to  show  that  it  is  possible  in  strict  accordance  with  section  5, 
as  we  interpret  it,  to  grant  the  Nickel  Plate  application,  if  facts  are 
proven  sufficient  to  show  that  it  is  in  the  public  interest. 

For  instance,  if  the  commission  decides  that  it  is  in  the  pubUc 
interest  to  permit  the  C.  &  O.  to  be  absorbed  in  the  proposed  merger, 
the  plan  suggested  could  be  made  sufficiently  elastic  to  cover  such  a 
situation  by  the  addition  of  a  rule  or  proviso  to  the  effect  that  if  and 
when  it  should  be  made  to  appear  that  there  is  special  reason  in  the 
public  interest  for  a  railroad  in  one  territory  or  district  to  be  consoU- 
dated  with  a  railroad  in  another  district,  the  commission  reserves 
the  right  to  approve  such  consohdation,  anything  in  the  general  plan 
to  the  contrary  notwithstanding. 

I  merely  call  your  attention  to  that  to  show  that  I  think  a  plan 
can  be  adopted  which  would  be  elastic  enough  and,  at  the  same  time, 
would  be  a  protection  against  the  possibiUty  of  consohdations  which 
could  not  be  unscrambled. 

The  Chairman.  Are  there  any  questions? 

Mr.  HuDDLESTON.  Mr.  Cain,  this  bill  provides  two  means  of  con- 
solidation; one  by  the  purchase  of  one  carrier  of  the  property  of  the 
other;  the  other  is  the  consohdation  between  the  owning  companies, 
a  merger  of  the  companies. 

Mr.  Cain.  Yes,  sir. 

Mr.  HuDDLESTON.  Of  course,  the  method  will  be  greatly  simphfied 
with  the  ehmination  of  the  merger  corporations;  that  is,  if  we  had  a 
bill  merely  enabling  one  carrier  to  buy  the  property  of  another  carrier. 
That  will  be  simpler  in  anj  of  its  aspects  than  the  merging  of  two 
corporations  owning  the  roads. 

I  want  to  ask  you  what  you  consider  to  be  the  real  necessity  for 
the  provision  authorizing  mergers.  Will  not  every  proper  and  reason- 
able purpose  of  consolidation  be  accompUshed  by  permitting  one 
carrier  to  sell,  etc.,  to  another? 

Mr.  Cain.  Here  is  the  reason,  Mr.  Huddleston,  it  strikes  me  as 
being  sound.  It  is  almost  impossible  to  effect  a  consohdation,  a 
corporate  consolidation.  I  mean  by  that,  the  absorption  of  the 
entity  of  one  corporation  by  another.  It  is  almost  impossible  to 
effect  that  in  many  instances  oecause  of  the  financial  structure. 
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There  are  stocks  and  bonds  and  securities  of  one  kind  and  another 
in  the  hands  of  the  pubhc  which  you  can  not  bring  into  a  corporate 
consolidation,  and  yet  you  can  brine  it  into  control. 

I  advocate  the  right  to  merge,  and  I  use  the  word  ''merge"  as  the 
courts  frequently  use  it,  as  contradistinguished  to  consolidation.  The 
courts  use  the  word  ''consohdation"  m  the  sense  of  corporate  con- 
solidation. 

But  I  am  much  opposed  and  have  so  made  it  plain  to  the  commis- 
sion on  all  occasions  where  I  have  either  spoken  or  written  on  the 
subject,  to  the  present  method  of  merging  these  carriers  under  para- 
graph 2  of  section  5. 

I  think  that  if  you  gentlemen  do  not  do  something  to  change  that, 
that  we  are  going  to  get  into  a  situation  where  consolidation  will 
hardly  be  possible  of  accomplishment,  and  I  will  tell  you  why.  I  can 
illustrate  it  by  a  concrete  case  in  which  I  participated. 

The  Chicago,  Rock  Island  &  Pacific  Railroad  Co.  acquired  a 
controlling  interest  in  the  St.  Louis  Southwestern  Railway  through 
the  purchase  of  stock.  I  do  not  think  they  fully  acquired  the  con- 
trol of  the  stock,  but  they  had  an  option. 

They  came  before  the  cx)mmission  to  get  its  approval  of  the  ac- 
quisition of  the  control  of  the  stock  of  the  Cotton  Belt  Railroad. 

When  I  saw  what  was  going  on,  I  intervened  for  a  little  railroad, 
the  Paris  &  Mount  Pleasant,  in  that  case,  which  had  operating 
contracts  vdih  the  Cotton  Belt,  and  opposed  it  unless  the  Rock 
Island  and  the  Cotton  Belt  should  recognize  some  obligation  to  take 
care  of  Uttle  railroads  that  were  dependent  upon  them  and  whose 
traffic  arrangements  might  be  disrupted. 

In  that  case  the  executive  officers  and  the  traffic  officers  of  the 
Rock  Island  and  the  Cotton  Belt  and  the  Frisco — the  Frisco  also 
intervened,  the  Frisco  having  purchased  at  one  time  the  I.  &  G.  N. 
Railroad  in  Texas,  the  Texas  Legislature  having  passed  an  act  author- 
izing or  approving  that  consolidation.  In  the  I.  &  G.  N.  case  the 
commission  had  refused  to  approve  it,  notwithstanding  the  Texas 
Legislature  had  passed  this  act,  and  the  Frisco  had  bought  the  stock 
on  the  ground  that  it  was  not  in  accordance  with  its  tentative  plan, 
the  I.  &  G.  N.  having  been  allotted  to  the  Missouri  Pacific  in  the 
tentative  plan. 

I  appeared  and  took  the  position  that  if  these  mergers  were 
permitted  it  was  inevitable  that  one  of  these  major  carriers  would 
acquire  control  of  the  stock  of  another  carrier  so  important  to  it  as 
that  no  matter  what  the  commission  said  the  owners  of  the  control 
of  the  carrier  that  the  commission  migh^  say  ought  to  go  to  another 
system  would  say,  ''Well,  we  have  got  this  stock.  We  own  it.  It 
is  a  useful  property  to  us,  and  we  will  not  sell  it,"  thereby  making 
impossible  the  plan  that  the  commission  might  have. 

In  this  case  I  asked  questions  of  the  various  witnesses  who  appeared 
and  got  them  to  admit  that  if  they  were  permitted  to  get  control  of 
the  Cotton  Belt  Railroad  through  purchase  of  a  controlof  the  stock, 
that  there  were  no  other  advantages  that  they  could  see  except  the 
possible  matter  of  having  one  overhead,  and  yet  that  could  not  be 
done.  In  other  words,  the  witnesses  were  unable  to  point  out  in  that 
case  that  they  would  need  to  go  any  further  in  their  plans  than  to 
acquire  control  of  the  stock,  because  they  would  have  just  as  good 


control  and  it  would  be  just  as  effective  for  their  purposes  as  corporate 

consolidation.  .        -     ,    ,  t  j    ^    „^ii 

Now  I  merely  cite  that  as  illustrative  of  what  I  mean,  and  you  will 
pardon' me,  Mr.  Huddleston,  for  being  so  long.  But  I  thought  best 
to  dve  you  these  concrete  cases  as  showing  you  why  1  am  opposed  to 
the  present  law,  and  yet  I  think  you  are  going  to  have  to  put  something 
in  this  law.  The  difference  in  the  present  law  and  the  proposed  law 
is  that  they  can  not  do  this  now  under  your  proposed  law,  if  it  is 
contrary  to  the  public  policy  which  you  announce  and  which  I  think 
the  commission  must  consider  not  only  as  a  grant  of  power  but  as  a 

limitation.  ,    ,  t       j     x     j     ^  « 

Mr.  Huddleston.  I  really  am  not  sure  that  I  understand  your 
answer  as  applicable  to  my  question.  I  asked  what  the  necessity 
was  for  a  provision  for  consolidation  of  corporations,  the  uniting  ot 
two  corporate  entities  as  provided  for  by  this  bill,  suggesting  that  the 
power  to  purchase  by  one  corporation  the  property  of  another— not 
the  stock,  but  the  property— might  be  sufficient  for  the  purposes 

intended  by  this  bill. 

Did  vou  understand  that  to  be  my  question  < 

Mr  Cain.  No;  I  thought  what  was  in  your  nund  was  the  inquiry 
as  to  why  we  did  not  have  this  hmited  to  corporate  consohdations 
rather  than  to  mergers  through  other  methods  which  are  permissible 

Mr  Huddleston.  Will  you  then  address  yourself  to  that?  Why 
is  it  not  enough,  when  we  authorize  carriers  to  buy  the  property  of 

other  carriers?  ^        , ,     .  j 

Mr  Cain.  I  do  not  know  that  I  could  give  you  a  sound  reason 
why  that  could  not  be  done,  except  of  course,  that  you  can  not  seU 
the  property  of  a  railroad  to  another  carrier  unl^s  you  confer  the 
power  upon  the  railroad  to  purchase  and  the  railroad  to  seU,  the 

^  ^r!^  Huddleston.  To  confer  that  power,  both  to  buy  and  to  sell-- 
would  not  that  answer  the  purpose  of  all  the  proper  consohdationsj 

Mr.  Cain.  It  might  do  it.  I  am  not  prepared  to  say  that  it  would 
not,  because  that  thought  had  not  occurred:  to  me,  but  it  naight  do  it. 

Mr  Huddleston.  There  is  a  legal  question  that  disturbs  me  con- 
siderably. What  is  the  effect  of  the  Federal  Government  s  con- 
ferring powers  and  franchises  upon  a  corporation  chartered  by  the 
laws  of  a  State?  Does  it  make  the  corporation  a  Federal  corpora- 
tion, or  does  it  leave  it  the  creature  of  the  State  m  the  same  sense 

that  it  was  before?  ,        .         t^   i      i  a- 

Mr.  Cain.  I  do  not  think  it  makes  it  a  Federal  corporation. 
I  think  just  as  has  been  suggested  here,  that  the  railroads  are  in- 
strumentalities of  insterstate  commerce,  and  when  the  States  siir- 
render  to  Congress  control,  which  they  did— the  States  have  aU  the 
power  which  they  did  not  surrender,  or  course,  to  Congress,  but  they 
did  surrender  to  Congress  the  power  of  regulating  interstate  cona- 
merce,  and  in  the  exercise  of  that  power  I  &o  not  know  of  any  limi- 
tation that  has  been  reached,  if  you  can  show  that  it  does  affect  in- 
terstate commerce,  even  remotely.  1 1.  .i.- 
Mr.  Huddleston.  These  additional  powers,  etc.,  conferred  by  this 
bill  are  upon  a  creature  of  the  State.     If  that  corporation  remains 
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the  creature  of  the  State,  the  State  may  deal  with  it  just  as  before, 
may  destroy  it,  if  it  has  the  power  under  its  laws  and  constitution 
to  destroy  it,  and  leave  these  additional  powers  up  in  the  air. 

On  the  other  hand,  if  the  corporation  becomes,  by  virtue  of  this 
Federal  recognition,  a  Federal  corporation,  the  State  can  not  destroy 
it,  can  not  deal  with  it,  it  becomes  a  creature  larger  than  the  State 
and  beyond  the  power  of  the  State,  and  not  subject  to  the  State's 
regulation,  nor  of  the  State's  control,  nor  of  the  State's  power  to 
tax,  nor  the  other  powers  and  supervision  that  the  States  ordinarily 
control, 

Mr.  Cain.  I  am  a  citizen  of  the  State  of  Texas.  The  railroad 
that  I  am  personalljr  interested  in  is  also  a  citizen  of  the  State  of 
Texas.  The  only  difference  that  I  see  at  the  moment  is  that  I  am 
a  natural  person  and  the  corporation  I  represent  is  an  artificial 
person. 

I  do  not  see  that  the  artificial  person  has  any  greater  right  or  is 
absolved  from  the  power  which  Congress  may  exercise  any  more 
than  the  individual  who  is  a  citizen  of  a  State,  where  Congress 
exercises  powers  that  are  given  over  to  it  by  the  State  or  by  the 
States  when  they  surrendered  those  powers. 

Mr.  HuDDLESTON.  The  States  ordinarilv  reserve  the  power  to 
tax  the  franchises  of  their  corporations.  The  Supreme  Court  has 
held  that  a  State  can  not  fix  franchises  conferred  upon  a  corporation 
by  the  Federal  Government — by  Congress.  I  confess  strongly  to 
the  leaning  that  if  Congress  has  the  power  to  confer  powers  upon  a 
State  corporation,  the  corporation  becomes,  by  reason  of  that  con- 
ferring 01  powers,  a  Federal  corporation  and  tnat  the  State  can  not 
destroy  it  in  such  a  sense  as  to  take  away  its  powers. 

That  presents  an  aspect  in  this  bill  that  we  are  here  chartering 
by  Federal  charter  these  interstate  carriers,  that  we  are  making 
them  creatures  of  Congress.  Would  you  favor  a  Federal  charter 
of  railroad  corporations  i 

Mr.  Cain.  During  the  time  the  transportation  act  was  being  con- 
structed by  Congress,  I  appeared  before  this  committee  and  1  sug- 
gested at  tnat  time  that  I  thought  it  would  greatly  simplify  consoli- 
dation if  a  provision  were  incorporated  in  the  law  for  Federal  incor- 
poration. At  the  same  time,  I  do  not  believe  that  you  are  exceeding 
the  powers  conferred  upon  Congress  or  reserved  to  Congress  in  the 
commerce  clause,  if  you  deal  with  the  instrumentalities,  no  matter 
what  the  corporation  or  what  its  status  may  be  with  regard  to  the 
State  that  creates  it. 

Mr.  HuDDLESTON.  I  do  not  think  I  quite  got  your  reaction.  I 
asked  whether  you  favor  as  a  matter  of  policy  the  chartering  of 
interstate  carriers  by  Federal  charter.  Do  you  think  that  that  is 
good  policy? 

Mr.  Cain.  I  can  not  see  any  objection  to  it.  I  can  not  say  that  I 
particularly  favor  it.  1  do  not  see  the  necessity  for  it,  in  other 
words. 

Mr.  Hlt)dle8TON.  Assuming  that  you  would  favor  it  and  that  it 
is  proper  and  good  policy,  would  it  not  be  better  to  do  it  directly, 
knowing  what  we  are  doing,  intending  to  do  what  we  are  doing,  than 
to  do  it  indirectly  and  by  accident  and  unintentionally? 


For  instance,  if  we  are  going  to  charter  railroad  corporations,  the 
interstate  carriers  of  the  country,  we  would  provide  a  consistent, 
sensible  scheme  of  incorporation  by  which  we  would  confer  certain 
powers  and  rights  on  these  corporations,  but  in  turn  we  would  impose 
on  them  duties  and  responsibilities  and  reserve  to  ourselves,  to  the 
Federal  Government,  benefits,  and  so  on.  In  other  words,  we  would 
pass  a  statute  such  as  any  intelligent  legislature  would  pass,  in  pro- 
viding for  the  chartering  of  corporations.  That,  I  submit,  of  course, 
to  be  the  sensible  thing  to  do. 

Now,  if  in  point  of  fact  we  are  making  these  corporations  that  take 
advantage  of  this  fact.  Federal  corporations  by  this  act 

Mr.  Cain.  I  do  not  go  that  far  with  you. 

Mr.  Hlt)DLEston.  I  understand  that  you  do  not,  but  the  question 
is  certainly  not  free  from  doubt.  So  far  as  I  know,  no  one  has  sug- 
gested that  the  Supreme  Court  has  passed  on  that  issue. 

Mr.  Cain.  J  do  not  think  they  have. 

Mr.  HuDDLESTON.  And  the  logic  of  it  seems  to  be,  I  will  say  to  you 
in  all  frankness,  that  the  Federal  Government,  in  the  proper  exercise 
of  its  powers,  recognizing  the  existence  of  an  entity  of  any  kind,  and 
conferring  charter  rights  on  it,  it  becomes  a  creature  superior  to  the 
laws  of  the  State,  and  is  not  any  longer  merely  a  State  corporation. 
Now,  if  that  point  of  view  is  correct,  and  if  we  are  making  Federal 
corporations  out  of  these  carriers,  is  it  not  a  very  imprudent  and 
improvident,  I  may  say,  way  to  do  it  in  this  casual  and  accidental 
and  what,  if  it  will  turn  out  to  be,  wholly  unintentional  way? 

Mr.  Cain.  I  am  wondering  if  you  have  looked  at  the  other  side  of 
the  picture.  It  seems  to  me  that  the  States  that  created  these  cor- 
porations still  have  the  right  to  exercise  pohce  power  over  them,  and 
there  are  many,  many  things,  that  occur  in  railroading  where  the 
State,  having  tne  right  as  it  now  has,  undistm*bed,  would  prefer  not  to 
surrender  it. 

I  have  not  weighed  both  sides  of  that  question  sufficiently  to  tell 
you  that  I  entirely  disagree  with  you,  but  I  came  to  a  different  con- 
clusion, having  in  the  first  instance  believed  that  Federal  incorporation 
was  best,  after  trying  to  look  at  both  sides  of  the  question. 

Mr.  HuDDLESTON.  The  power  of  the  State  in  the  exercise  of  its 
police  functions  would  seem  to  be  just  as  great  in  the  case  of  an 
interstate  carrier,  whether  that  carrier  was  chartered  under  the  laws 
of  the  State  or  was  chartered  by  the  Federal  Government. 

Mr.  Cain.  No,  sir.  Just  take  one  phase  of  it.  Unless  Congress 
went  further  and  prohibited  it,  you  would  lodge  every  case  in  Federal 
courts,  where  the  State  sought  to  interfere  with  any  power  exercised 
under  the  Federal  charter,  would  you  not  ? 

Mr.  HuDDLESTON.  Wouldn't  you  say  that  the  police  powers  of  the 
State  of  Texas  remained  the  same  over  the  Texas  &  Pacific  as  they 
do  over  a  Texas  corporation  operating  a  carrier  in  that  State  ? 

Mr.  Cain.  Well,  I  do  riot  know.  For  the  moment,  I  am  not  able 
to  point  out  anything;  any  power  the  State  might  want  to  exercise 
as  a  police  power  that  they  could  not  over  the  Texas  &  Pacific, 
except,  as  I  suggest,  the  jurisdiction  of  courts  over  the  Texas  &  Pacific 
Railroad.  The  Texas  &  Pacific  Railroad  has  constantly  and  con- 
sistently refused  to  surrender  that  general  Federal  charter,  because 
of  the  advantages  that  it  thought  it  had  under  the  Federal  charter. 
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Mr.  HuDDLESTON.  We  had  a  case  here  the  other  day  referred  to 
the  committee,  Kentucky  against  the  Louisville  &  Nashville  Rail- 
road Co.  (167  U.  S.),  which  seemed  to  hold  that  the  States  had  the 
right  to  exercise  their  proper  police  powers  over  interstate  carriers. 

It  is  important  that  we  know  the  effect  of  confering  these  powers. 
Does  it  make  it  a  Federal  corporation?  If  so,  we  ought  to  know  it 
and  act  advisedly.  If  it  does  not,  then  an  entirely  different  line  of 
action  would  be  called  for. 

Mr.  Cain.  I  concur  in  your  view;  if  I  could  reach  the  conclusion 
that  this  would  make  a  Federal  incorporation,  I  should  not  see 
any  reason  why  we  should  not  go  directly  to  it  and  include  in  this 
proposed  legislation  authority  to  have  Federal  incorporation. 

Mr.  HocH.  Mr.  Huddleston,  will  you  pardon  a  suggestion  right  on 
the  point  you  are  discussing? 

The  present  law  provides  for  supervision  of  the  issuance  of  se- 
curities by  these  corporations,,  although  holding  State  charters.  If 
yom*  reasoning  is  correct,  and  I  see  tne  force  of  it,  would  not  the 
same  proposition  applj;  to  the  present  situation,  where  the  law  pro- 
vides that  the  corporations  may  issue  securities,  if  permitted  to  do  so 
bv  the  commission,  regardless  of  anything  that  the  State  niay  do 
about  it,  and  haven't  we  thereby  done  the  thing  you  are  mentioning, 
and  the  same  question  would  be  raised,  to  a  certain  extent,  under  the 

present  law  ?  m      ^ 

Mr.  Huddleston.  No;  I  think  not,  for  two  reasons.  The  first 
is  that  that  provision  of  the  law  is  restrictive.  It  puts  a  limit  on 
what  the  corporation  may  do;  whereas  this  is  enabling  and  expands 
what  the  corporation  may  do,  and  confers  additional  powers  upon  it 
that  it  did  not  previously  enjoy.  That  does  not  relate  to  a  corporate 
power.  It  merely  relates  to  a  corporate  activity. 
Mr.  HocH.  I  was  questioning  whether  it  did. 
Mr.  Huddleston.  And  I  take  it  that  Congress  has  the  undoubted 
right  to  prevent  the  inflation  of  securities  ot  a  carrier  which  would 
impose  a  burden  on  interstate  commerce,  which  might  impose  a 
burden  on  interstate  commerce.     I  do  not  think  that  that  can  be 

doubted. 

Mr.  HocH.  I  call  your  attention  to  just  one  sentence  that  1  happen 
to  turn  to.     I  have  not  had  any  opportunity  to  examine  this  provi- 
sion of  the  present  law  carefully.     This  is  paragraph  7  of  section  20-a, 
.  which  has  to  do  with  the  securities;  and  it  provides: 

The  jurisdiction  conferred  upon  the  commission  by  this  section  shall  be  exclu- 
sive and  plenary.  A  carrier  may  issue  securities  and  assume  obligations  or 
liabilities  in  accordance  with  the  provisions  of  this  section,  without  secunng 
approval  other  than  as  specified  herein. 

It  seems  to  me  something  more  than  merely  restrictive. 

Mr.  Huddleston.  I  should  say  this  in  addition.  I  think  that 
Congress  has  the  undoubted  right  to  impose  conditions  upon  cor- 
porations organized  under  the  laws  of  the  State  upon  which  it  naay 
enter  into  the  business  of  interstate  commerce.  I  do  not  think  that 
there  is  any  doubt  about  that,  but  the  conferring  of  a  power,  the 
saying  to  a  creature  of  the  Stat«  that  ''you  may  do  this  thing  which 
your  parent,  your  creator,  has  not  permitted  you  to  do,"  is  a  very 

different  thing.  ^  ^    ^  , 

Mr.  HocH.  Suppose  that  a  State  would  denv  to  the  corporation 
the   right   to   issue   securities,    as   permitted    by    the   commission. 
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Wouldn't  you  then  have  the  same  question  of  the  conflict  of  power 
and  the  question  whether  you  had  not  to  that  extent  at  least  con- 
stituted a  State  corporation  a  Federal  corporation? 

Mr.  Huddleston.  I  do  not  think  so,  although  that  would  be  a 
stronger  <jase. 

The  Chairman.  Are  there  any  other  questions? 

Mr.  Garber.  I  was  not  here  when  you  gave  your  qualifications. 
I  should  like  to  hear  you  state  what  they  are. 

Mr.  Cain.  I  think  I  stated,  Mr.  Garber,  that  in  1908  I  assumed 
complete  control  of  the  construction,  and  afterwards  the  operation, 
of  a  railroad  100  miles  long  in  the  State  of  Texas.  I  came  here  in 
1918  and  accepted  service  with  the  American  Short  Ijine  Railroad 
Association  as  its  vice  president  and  general  counsel,  and  that  asso- 
ciation represented  from  four  hundred  and  sixty-five  to  five  hundred 
and  some  odd  of  the  short  railroads  of  the  United  States  during 
that  period  of  years. 

Mr.  Garber.  In  what  capacity? 

Mr.  Cain.  I  beg  your  pardon. 

Mr.  Garber.  You  represented  them  in  what  capacity? 

Mr.  Cain.  As  counsel  in  charge  of  their  affairs  here  in  Washington. 

Mr.  Garber.  Their  legislative  affairs. 

Mr.  Cain.  Not  only  that,  Mr.  Garber,  but  they  have  consulted 
me  even  on  their  local  affairs.  j.   i        -i         o 

Mr.  Garber.  They  comprise  about  10  per  cent  of  the  mileage? 

Mr.  Cain.  Twenty-two  thousand  miles  of  Class  II  and  Class  III 
railroads,  and  while  we  represent  some  Class  I  railroads 

Mr.  Garber  (interposing).  You  have  frequent  conversations 
with  executives  of  these  short  fines? 

Mr.  Cain.  Daily,  with  somebody. 

Mr.  Garber.  And  negotiations  and  conversations  with  the  exe- 
cutives of  the  other  lines  as  weU? 

Mr.  Cain.  Yes,  sir;  I  have  been  their  doctor. 

Mr.  Garber.  You  have  informed  yourself  in  regard  to  their  dis- 
position toward  the  new  poHcyof  consolidation  ? 

Mr.  Cain.  Yes,  indeed.  We  have  annual  meetings,  in  which 
we  have  discussed  this  for  the  last  five  or  six  years;  as  well  as  discuss- 
ing it  individually. 

Mr.  Garber.  What    are    the    underlying,    motivating    causes    of 

consoUdation  on  the  part  of  the  executives?  *  ^ 

Mr.  Cain.  To  avoid  the  almost  impossible  situation  of  eternal 
competition  with  the  strong  railroads. 

I  explained  that  these  roads  had  been  struggfing  for  their  existence 
imder  adverse  circumstances.  Of  course,  some  of  them  are  not  suffer- 
ing so  much,  but  many  of  them  are  suffering  greatly  from  their  in- 
abiUty  to  compete  with  the  strong  railroads  tor  business. 

Mr.  Garber.  That  is  the  motivating  cause  of  the  weak  roads,  but 
what  are  the  motivating  causes  of  the  strong  roads  to  consolidate? 

Mr.  Cain.  I  can  not  tell  you  what  their  views  are,  because  I  do  not. 

represent  them. 

Mr.  Garber.  I  understood  you  to  say  that  you  had  been  in  fre- 
quent intercourse  with  the  executives  of  all  roads. 

Mr.  Cain.  You  misunderstood  me.  I  meant  of  the  roads  I  rep- 
resent. 
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Mr.  Garber.  You  are  competent  to  give  us  your  opinion  upon 
that  phase,  anyway,  are  you  not? 

Mr.  Cain.  I  would  not  like  to  say  so. 

Mr.  Garber.  I  will  ask  you  this,  if  the  motivating  cause  for  con- 
solidation among  the  executives  of  not  only  the  weak  roads,  but  the 
strong  roads,  is  to  rehabilitate  the  lines,  to  strengthen  their  credit, 
to  increase  their  finances  and  their  rates,  and  the  returns  on  their 
investments  to  the  stockholders?  « 

Mr.  Cain.  I  think  you  are  undoubtedly  right. 

Mr.  Garber.  There  is  not  any  concealment  about  that,  is  there? 

Mr.  Cain.  None  whatever. 

Mr.  Garber.  If  that  is  true,  then,  the  public  is  interested  and 
should  jealously  see  that  its  interests  are  safeguarded  in  this  pro- 
ceeding, so  as  to  see  that  the  rates  are  not  increased  beyond  a  reason- 
able rate,  and  to  see  that  the  competitive  service  now  existing  should 
be  maintained;  isn't  that  right? 

Mr.  Cain.  I  a^ee  with  you. 

Mr.  Garber.  Those  are  the  two  propositions  that  the  pubUc  is 
interested  in.  Now,  how  are  you  going  to  maintain  the  competitive 
service  that  now  exists  by  the  consolidation  of  these  railroads? 

Mr.  Cain.  You  failed  to  mention  one  thing  that  I  think  the 
public  is  more  vitally  interested  in  than  anything  else,  that  is  ade- 
quate transportation  service. 

Mr.  Garber.  What? 

Mr.  Cain.  Adeouate  transportation  service. 

Mr.  Garber.  Tnere  is  not  any  complaint  as  to  the  adequacy  of 
that  service  now,  generally  throughout  the  country,  is  there? 

Mr.  Cain.  If  I  knew  where  you  lived,  I  might  answer  you. 

Mr.  Garber.  I  live  in  the  State  of  Oklahoma.  There  is  not  any 
complaint  down  there  as  to  the  adequacy  of  the  service  being 
rendered. 

Mr.  Cain.  I  think  there  is  in  some  parts  of  Oklahoma.  I  think 
I  can  show  you  some  short  line  railroads  that  are  not  giving  the  best 
service,  not  giving  the  service  that  the  people  would  like  to  have. 

Mr.  Garber.  So  that  your  contention  is,  by  consolidating  the 
weaker  road  with  the  strong,  this  adequacy  of  service  would  be  in- 
creased to  the  public? 

Mr.  Cain.  Undoubtedly.  You  can  not  have  adequate  service 
unless  you  have  got  credit  to  build  these  carriers  up  to  where  they 
can  give  it. 

Mr.  Garber.  I  want  to  put  a  practical  proposition  to  you.  Here 
is  the  Rock  Island  Railroad  and  the  Frisco  Railroad  and  the  Santa 
Fe  Railroad,  trunk  lines  running  through  the  West,  through  Kansas 
and  through  Oklahoma.  If  they  are  merged  and  consolidated,  what 
becomes  of  your  competitive  service  to  the  people  and  the  producers 
of  those  States? 

Mr.  Cain.  You  are  putting  in  this  bill  an  injunction  to  the  com- 
mission to  preserve,  as  far  as  it  can,  competitive  service. 

Mr.  Garber.  That  is  put  in  here  as  an  expression  of  policy. 
There  is  not  any  prohibitory  clause  in  there,  that  no  consolidation 
shall  be  permitted  that  would  destroy  competitive  service. 

Mr.  Cain.  I  think  I  can  say  to  you  as  my  opinion,  that  you  need 
not  have  any  fear  that  the  commission  is  going  to  let  the  Santa  Fe 
and  the  Frisco  consolidate,  or  the  Santa  Fe  and  the  Rock  Island 
consolidate. 


Mr.  Garber.  The  Frisco  and  the  Rock  Island  are  consolidatmg 
right  now,  are  they  not? 

Mr.  Cain.  They  are  making  some  sort  of  arrangements,  but  that 
has  not  come  before  the  commission.  Railroads  have  attempted 
some  consoHdations  that  the  commission  has  not  allowed.  We  do 
not  know  that  they  will  allow  that.  . 

Mr.  Garber..  I  am  informed  that  they  have  taken  prelimmary 
steps  before  the  commission  to  consolidate. 

Mr.  Cain.  The  only  steps  they  have  taken  before  the  commission 
are  an  application  to  allow  them  to  put  some  common  directors  on 
both  of  tnose  corporations'  boards. 

Mr.  Garber.  That  is  for  the  purpose  of  consolidation  ? 

Mr.  Cain.  Well,  of  course,  we  can  guess  that  they  would  hke  to 
consolidate,  but  that  does  not  mean  that  they  will  consohdate. 

I  will  say  this  to  you:  They  are  not  going  to  consolidate  if  I  can 
prevent  it,  unless  they  can  take  care  of  the  short-line  railroads.  I 
am  going  to  intervene. 

\lr.  Garber.  I  am  very  glad,  indeed,  to  hear  that. 

Mr.  Cain.  I  have  been  making  myself  bothersome  in  some  of  those 
cases,  and  I  will  promise  you  that  I  will  keep  it  up. 

Mr.  Garber.  But  this  is  a  concrete  practical  question.  These  three 
roads  serve  those  several  States.  There  is  nothing  in  this  bill  that 
would  prevent  or  prohibit  the  Interstate  Commerce  Conamission  from 
merging  or  consolidating  these  three  trunk  lines,  serving  that  pro- 
ducing western  territory,  and  if  they  were  merged  and  consolidated  it 
would  destroy  what  little  remannt  the  public  now  has,  and  that  is, 

competitive  service.  j     i      ji     • 

Mr.  Cain.  It  would  destroy  competitive  service,  undoubtedly  in 
some  of  those  localities;  yes,  sir. 

Mr.  Garber.  Then  there  ought  to  be  a  safeguarding  provision  m 
this  bill,  ought  there  not,  covering  that  very  proposition,  prohibiting 
consolidation  where  it  would  destroy  competitive  service? 

Mr.  Cain.  Well,  I  think  you  have  got  to  weigh  the  pubhc  interest, 
of  course,  and  if  you  put  it  in  the  same  language  that  you  have  got 
it  in  the  present  bill  or  law,  or  in  the  Cummins  bill— I  am  quite 
familiar  with  the  provisions  of  this  bill— I  think  you  would  have 
safeguarded  the  puolic  interest. 

The  people  of  Oklahoma,  of  course,  are  entitled  to  be  protected  as 
far  as  it  is  possible  to  protect  them,  and  their  interests  must  be 
furthered,  as  far  as  it  is  possible  to  further  them,  but  you  can  not 
consider  Oklahoma  as  by  itself.  No  man  and  no  State  liveth  unto 
itself,  and  no  railroad  liveth  unto  itself  in  this  day  and  time. 

Mr.  Garber.  We  are  not  asking  that.  We  are  asking  Oklahoma 
to  be  considered  along  with  Kansas,  Nebraska,  and  Iowa  and  other 
agricultural  States. 

Mr.  Cain.  I  know,  but  we  are  all  prone  to  view  any  measure  from 
our  own  particular  situation.  And  I  am  merely  suggesting  that  m 
any  clause  you  put  in  here,  that  is  to  protect  Oklahoma  against  a  loss 
of  competitive  service,  you  should,  as  a  matter  of  course,  take  into 
consideration  the  broad  public  service  to  the  country  as  a  whole. 

Mr.  Lea.  To  what  extent  is  the  traffic  of  these  short  lines  com- 
petitive? ,.    >,       T  !-•   1- 

Mr.  Cain.  There  are  some  200  of  them,  as  I  recall,  Mr.  Lea,  which 
connect  with  more  than  one  system  of  railroads.     In  other  words. 
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you  take  the  little  road  that  I  am  connected  with,  and  it  connects 
with  four  of  the  proposed  systems  at  different  points. 

Mr.  Lea.  So  if  we  have  a  clause  that  prohibits  the  elimmation  m 
any  section  of  competitive  service,  it  permits  that  road  to  come  in? 

Mr.  Cain.  Yes,  sir.  ,     ,  .  i.        j- 

Mr.  Lea.  That  means,  I  suppose,  that  somebody  niust  have  dis- 
cretionary power  in  determining  to  what  extent  competition  in  service 
may  be  eliminated. 

Mr.  Cain.  Precisely.  ^     ^  _, 

Mr.  Lea.  Would  this  bill  leave  that  to  the  Interstate  Commerce 

Commission  ? 
Mr.  Cain.  Yes,  sir.       •  i-  i    ^i. 

Mr.  Lea.  Without  any  limitation  on  the  extent  to  which  they 

should  go  or  may  go  ?  .     ,  . 

Mr.  Cain.  My  recollection  is  that  they  are  required  to  preserve 
competition  as  far  as  possible.  I  know  in  the  present  law  they  must 
preserve  competition  as  far  as  possible,  and  existing  routes  and  chan- 
nels of  trade  as  far  as  practicable.  Congress  was  careful  to  use  two 
words  there,  and  I  claim  the  one  is  stronger  than  the  other.  I  claim 
when  they  said  to  the  commission,  ''You  must  preserve  competition 
as  far  as  possible,"  it  meant  that,  considering  their  duty  to  the  coun- 
try as  a  whole,  they  should  preserve  these  competitive  situations,  if 

possible. 

Mr.  Lea.  To  preserve  competition,  one  might  say,  is  a  minor  con- 
sideration compared  to  consolidation,  is  it  not? 

Mr.  Cain.  It  should  not  be  subordinate,  in  my  opinion,  to  the 
preservation  of  competitive  conditions. 

Mr.  Lea.  As  1  understood  you  the  other  day,  you  consider  that  the 
recapture  clause  was  intended  in  part  to  do  what  is  sought  to  be  ac- 
complished by  consolidation  ?  ,      ,     .  -i         i. 

Mr.  Cain.  Yes,  sir;  I  think  it  is  a  good  substitute  until  we  have 

consolidation.  «?    x-     i 

Mr.  Lea.  But  you  think  that  has  only  in  part  been  effective  * 
Mr.  Cain.  Well,  of  course,  the  recapture  has  not  been  effective 
for  two  reasons:  In  the  first  place,  the  commission  has  not  concluded 
its  work  of  valuing  the  roads  and,  of  course,  the  carriers  can  not  hx 
what  amount  is  payable  to  the  Government;  and  in  the  second  place, 
the  present  recapture  law  only  requires  the  commission  to  recapture 
50  per  cent  of  the  excess.  This  bill,  as  I  suggested,  should  give  the 
commission  the  power  or  make  it  its  duty  to  recapture  after  a  certain 
period  say  five  years,  the  whole  of  the  excess;  but  I  think  the  excess 
should'  be  basedf  upon  a  three  years'  period  or  a  five  years'  period 
rather  than  one  year,  because  we  have  lean  years  and  fat  years,  and  a 
road  that  earns  in  a  fat  year  ought  to  have  some  protection  against 
a  lean  year.     That  is  particularly  true  of  short-line  railroads,  because 

our  traffic  fluctuates  so.  ^         .      ^  r         \.       a4. 

Mr.  Lea.  Do  you  think  the  recapture  clause  has  been  of  any  beneht 

to  the  weaker  roads  ? 

Mr.  Cain.  None  whatever  to  them,  Mr.  Lea.  ,  .  ,      ,      , 

Mr.  Lea.  Has  it  not  in  a  way  been  a  justification  for  a  higher  level 

of  rates  than  would  have  otherwise  prevailed  ? 

Mr.  Cain.  I  can  not  see  it,  if  that  is  true.     I  can  not  bring  my 

mind  to  that.  . 

Mr.  Lea.  You  think  that  is  theoretical,  so  far? 
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Mr.  Cain.  I  think  it  is  purely  theoretical. 

Mr.  Lea.  Do  you  think  the  recapture  clause  has  been  of  any  benefit 
to  the  stronger  roads? 

Mr.  Cain.  No  ;  I  can  not  see  that  it  has. 

Mr.  Lea.  Under  the  present  arrangement 

Mr.  Cain  (interposing).  Pardon  me  a  moment.  Let  me  go  back 
to  your  question.  Of  course,  it  has  been  beneficial  in  this  respect: 
As  I  triecf  to  point  out,  it  is  the  established  right  of  government  now, 
under  the  decisions  of  our  courts,  to  limit  the  earnings  of  a  public 
utility.  Now,  of  course,  when  Congress  passed  a  law  that  said  to 
the  commission,  ''You  can  only  allow  these  roads  to  have  50  per  cent 
of  the  excess  over  6  per  cent,"  you  are  recognizing  that  they  are 
given  the  right  to  earn  more  than  what  we  call  a  fair  return. 

Mr.  Lea.  I  do  not  know  anything  about  railroading,  but  I  have 
the  feeling  that  possibly  this  recapture  clause  did  not  allow  latitude 
enough  for  the  encouragement  of  efficient  management.  When  an 
efficiently  managed  railroad  is  able  to  produce  over  6  per  cent,  we 
are  supposed  to  take  half  of  it  away.  The  difference  between  really 
efficient  management  and  ordinary  management  certainly  must  be 
more  than  one-half  of  1  per  cent  on  the  earnings  of  a  railroad.  WTiat 
do  you  think  of  that  provision  as  a  discouragement  to  efficient 

management? 

Mr.  Cain.  I  do  not  believe  it  discourages  efficient  management. 
I  know  many  roads  that  are  not  earning  5^  per  cent,  and  I  claim  they 
are  managed  just  as  efficiently,  and  I  think  the  management  is  trying 
just  as  hard  to  make  it  efficient  as  the  road  that  is  earning  more. 
Of  course,  they  have  no  money  to  pay  with,  and  they  do  not  use  their 
revenue  because  they  haven't  got  it  to  rebuild  tracks  and  lower 
grades  and  reduce  curves  and  put  on  heavier  engines  and  finer  equip- 
ment. •  T       1        * 

Mr.  Lea.  One  of  the  purposes  of  the  transportation  act,  1  take  it, 
is  to  encourage  the  best  possible  management  of  railroads.  If  we 
want  to  do  that,  one  of  the  most  practical  ways  is  to  give  it  a  suitable 
reward  for  doing  it. 

Mr.  Cain.  Mr.  Lea,  the  management  of  railroads  are  usually 
salaried  people,  and  they  want  to  keep  their  jobs.  They  have  an 
ambition  to  do  that.  The  man  who  reaps  the  revenue  of  the  road  is 
the  stockholder  or  bondholder.  The  man  in  charge  of  operating  that 
road  gets  a  salarv.  He  wants  to  hold  it,  and  he  wants  to  climb  higher. 
I  do  not  think  that  feature  of  the  recapture  affects  the  management. 
I  do  in  all  candor  believe  that  5%  per  cent  or  6  per  cent  is  very  low 
and  does  not  provide  for  emergencies. 

Mr.  Lea.  Is  not  that  a  discouragement  to  the  prospective  pur- 
chaser of  stock  in  a  railroad,  when  he  knows  there  is  little  probability 
of  earning  materially  over  6  per  cent?  Why  should  he  not  earn  more, 
if  they  have  a  really  effective  road  that  gives  the  public  service? 

Mr.  Cain.  I  think  the  investment  in  stock  is  largely  governed  by 
the  stability  of  the  corporation.  A  corporation  that  is  stable,  Uke 
the  Santa  Fe,  it  does  not  make  so  much  dift'erence  that  their  earnings 
are  limited.  The  man  that  buys  that  stock  knows  he  is  going  to  get 
a  fair  return,  and  that  is  what  he  wants  to  know.  You  buy  Govern- 
ment bonds  at  3  per  cent  because  you  know  they  are  good. 

Mr.  Lea.  The  belief  seems  to  be  commonly  entertained  that  the 
recapture  clause  is  a  temptation  to  railroads  to  conceal  their  earn. 


334 


£AILBOAD  CONSOLIDATION 


RAILROAD   CONSOLIDATION 


335 


ings,  try  to  keep  them  apparently]  below  the  6  per  cent  level,  and 
maybe  spend  that  excess  amount  in  advertising  or  unnecessary  im- 
provements and  other  extravagances.  Wliat  do  you  think  about 
that?  .  • 

Mr.  Cain.  I  know  that  is  a  popular  contention,  but  I  think  it  is 
fallacious.  The  law  requires  the  commission  to  police  the  operation 
of  the  railroads,  and  I  think  the  commission  does  its  duty  in  a  most 
efficient  way.  If  you  make  the  appropriations  the  commission  is 
going  to  see  that  they  operate  these  railroads  honestly,  economically, 
and  efficiently,  so  far  as  there  is  any  disposition  not  to  do  it.  I  have 
not  found  in  my  contact  with  railroads,  large  and  small,  that  there 
is  any  desire  to  cover  up  or  liide  anytliing  from  the  Government.  I 
find  a  disposition,  of  course,  not  to  pay  that  recapture,  because  they 
all  contend  that  the  recapture  is  not  based  upon  the  fair  value  of 
property. 

Mr.  Lea.  You  spoke  about  one  of  the  burdens  of  the  short  lines 
being  the  unfair  joint  rates. 

Mr.  Cain.  Yes,  sir;  the  divisions.  And  the  fact  that  many  of  the 
large  roads  do  not  put  in  through  rates,  do  not  agree  to  the  establish- 
ment of  through  routes. 

Mr.  Lea.  Is  it  not  the  duty  of  the  commission  to  raise  those  rates  ? 

Mr.  Cain.  Yes;  but,  of  course,  the  commission  can  not  act,  as  I 
pointed  out  the  other  day.  Probably  a  very  good  illustration  of 
that  situation  is  the  Kansas  City  Northwestern,  which  might  have 
gotten,  through  personal  solicitation,  at  Kansas  City  the  routing  of 
Freight  destined  to  the  Pacific  Coast.  If  it  could  have  gotten  the 
Union  Pacific  to  put  in  a  through  route  from  Kansas  City  to  the 
Pacific  Coast,  it  could  have  hauled  that  traffic  from  Kansas  City  163 
miles  to  its  junction  in  Nebraska  with  the  Union  Pacific,  but  the 
Union  Pacific  also  runs  to  Kansas  City,  and  they  said:  ''We  will 
not  put  in  that  through  route,  because  you  make  us  short  haul.  You 
make  us  take  traffic  at  our  junction  in  Nebraska  that  we  could  haul 
from  Kansas  City." 

Now,  again,  the  commission  can  not  go  on,  without  careful  investi- 
gation, and  grant  an  increase  of  divisions.  Many  of  these  little 
railroads,  Mr.  Lea,  are  entitled  to  a  substantial  increase  in  divisions, 
I  mav  say  the  majority  of  them.  But  it  is  human  nature  for  them 
to  refrain  from  coming  before  the  commission  and  engaging  in  a  con- 
test with  a  strong  competitor,  because  they  get  favors  from  the  strong 
competitor  or  from  the  line  with  which  they  connect  that  they  fear 
might  be  denied  them,  in  the  first  place;  and  in  the  second  place,  it 
costs  money,  and  they  do  not  know  how  it  is  going  to  turn  out. 

Mr.  Lea.  If  you  had  a  provision  that  took  the  money  from  the 
strong  road  in  the  recapture  clause  and  gave  it  to  the  weaker,  there 
would  not  be  any  business  principle  in  that,  would  there? 

Mr.  Cain.  I  do  not  know  that  I  get  your  meaning. 

Mr.  Lea.  I  say,  if  you  had  a  provision  that  would  take  money 
from  the  stronger  road  through  the  recapture  clause  and  give  it  to 
the  weaker  lines,  there  would  not  be  any  business  principle  in  such  a 
provision  as  that,  would  there?  That  would  be  distribution  of  funds 
without  reference  to  economic  earnings. 

Mr.  Cain.  I  am  sure  you  did  not  understand  the  foundation  of 
my  suggestion.  I  tried  to  point  out  that  the  roads  of  the  United 
States  must  be  considered  as  a  transportation  plant,  and  each  road 


ought  to  be  preserved;  that  is,  each  road  that  has  business  efficiency 
to  prevent  its  abandonment.  But  every  unit  in  that  transportation 
plant  and  the  entire  rate  level  is  based  upon  the  aggregate  value  of 
the  units.  Now,  it  costs  a  road  out  in  thin  territory,  for  the  trans- 
portation it  produces,  using  the  termini  as  a  unit,  perhaps  five  times 
as  much  to  produce  that  transportation  for  a  mile  of  railroad  as  it 
does  the  railroad  with  which  it  connects.  Therefore,  there  is  the 
difference  of  1  to  5  in  the  cost  of  producing  that  transportation. 
In  other  words,  for  the  transportation  produced  by  the  road  in  thin 
traffic  that  road  has  earned  five  times  as  much  out  of  that  traffic  as 
the  road  that  hauls  it  for  1  cent  per  ton  per  mile.  Therefore,  I  say 
that,  using  the  theory  of  the  transportation  act,  the  road  that  hauls 
the  traffic  earns  whatever  it  costs  it  to  produce  the  traffic,  no  matter 

what  it  is. 

Mr.  Lea.  But  you  could  not  properly  reward  that  short  road  by 
taking  money  from  the  recapture  clause. 
Mr.  Cain.  It  would  not  be  a  reward. 

Mr.  Lea.  You  propose  to  pay  it  for  what  it  earns  ?  That  is  your 
theory  ? 

Mr.  Cain.  Mv  theory  is  this:  These  roads  are  compelled  to  operate 
just  as  effectively  as  if  the  Government  had  said  to  them,  as  it  says 
about  carrying  the  mails:  ''You  have  to  operate  these  roads."  All 
right.  Now,  if  they  have  to  operate  them,  the  owners  of  the  roads 
that  operate  them  produce  transportation  at  a  certain  cost.  If  I 
am  a  carrier,  and  I  take  you  out  in  an  automobile  and  haul  you  5 
miles  and  charge  you  $1  for  it,  if  it  takes  that  dollar  for  me  to  produce 
that  transportation,  I  have  to  charge  that  dollar  or  that  transporta- 
tion will  not  be  there.  If  I  have  earned  it,  no  matter  what  it  cost, 
I  am  entitled  to  charge  it,  if  I  am  required  to  operate  the  property. 

Mr.  Lea.  Is  not  that  an  argument  for  the  commission  giving  you 
an  adequate  rate  on  your  line,  rather  than  for  a  division  of  the  rates  ? 
Mr.  Cain.  Undoubtedly,  if  it  could  be  done,  but  you  must  under- 
stand that  it  can  not  be  done. 

Mr.  Lea.  Suppose  you  have  a  short  line  running  from  A  to  B, 
and  a  long  and  stronger  road  running  from  B  to  C,  a  greater  distance  ? 
Mr.  Cain.  All  right. 

Mr.  Lea.  Your  snort  road  brings  in  traffic  that  makes  you  $1,  but 
makes  the  other  road  $5.  Another  man  ships  only  from  A  to  B  on 
your  road.  You  could  not  charge  one  any  higher  rate  than  the  other. 
Mr.  Cain.  No;  you  can  not  charge  tne  people  on  one  road  any 
higher  rate  than  the  people  on  the  other  road,  necessarily,  because, 
if  you  did  there  woula  not  be  any  business  there.  You  would  move 
off  of  it,  or  I  would  move  off  of  it,  and  there  would  not  be  any  traffic. 
If  you  are  going  to  keep  increasing  the  rates,  it  would  be  an  endless 
circle. 

Mr.  Wyant.  Senator  FreUnghuysen,  of  New  Jersey,  appeared 
before  this  committee  a  short  time  ago,  and  in  speaking  of  tne  inef- 
ficient management  of  the  St.  Paul  Koad  he  seemed  to  lay  consider- 
able stress  on  the  fact  that  the  management  of  the  railroad  had  no 
financial  interest  in  the  road.  I  was  just  wondering  if  that  condition 
prevails  generally  among  other  railroads. 

Mr.  Cain.  I  think  it  does.  I  think  the  management  of  these  roads 
are  salaried  people  and  do  not  own  the  stocks  or  bonds. 

Mr.  Wyant.  Do  any  of  the  records  of  the  commission  show  what 
interest  the  management  of  these  railroads  have  in  the  roads? 
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Mr.  Cain.  The  records  show  who  the  owners  of  all  the  roads  arc. 
In  other  words,  they  show  the  stockholders.  Let  me  explain  myself. 
I  do  not  mean  the  records  show  who  own  the  bonds,  but  I  mean  the 
stock.  Of  course,  the  owners  of  the  stock  control  the  operation  of 
the  road  through  the  directors.  Thev  elect  the  directors,  and  the 
directors  select  the  management.  The  proposed  amendment  to 
which  I  alluded  in  the  beginning  of  my  statement  this  morning  is 
as  follows: 

PROPOSED   ADDITION   TO   H.   R.    11212 

If  at  the  end  of  five  years  from  the  passage  of  the  railroad  con- 
solidation act  of  1926  the  railroads  of  the  United  States  have  not, 
in  the  opinion  of  the  commission,  been  consolidated  or  merged  into 
strong,  efficient,  and  well-balanced  systems  in  accordance  with  the 
policy  set  forth  in  section  202  and  the  provisions  of  this  act,  the 
commission  shall,  as  soon  as  practicable,  after  notice  and  public 
hearing  or  without  such  notice  and  hearing  by  order,  either  at  one 
time  or  progressively  as  it  may  determine,  group  the  carriers  into 
such  provisional  systems  as  it  may  deem  practicable  for  the  purpose 
of  enabling  it  to  make  an  equitable  distribution  of  the  revenue  de- 
rived from  the  rate  structure  either  through  divisions  or  the  general 
railroad  contingent  fund  required  to  be  established  by  this  act  or 
for  the  exercise  of  such  other  regulatory  powers  as  may  be  lawful 
and  practicable  either  by  the  establishment  of  groups  additional  to 
systems  which  may  already  be  authorized  by  the  commission  or  by 
allocating  to  any  existing  system  any  carrier  or  any  railway  properties 
not  included  in  any  such  approved  consolidation  or  unification. 
The  commission  may  at  any  time  after  establishing  a  provisional 
system  or  group,  either  upon  its  own  motion  or  upon  application, 
make  changes  in  such  group  by  eliminating  therefrom  a  carrier  or 
carriers  not  consolidated  or  merged  by  agreement  approved  by 
order  of  the  commission  or  adding  thereto  such  a  carrier  or  carriers. 

The  Chairman.  You  may  be  excused.  We  will  call  Commissioner 
HaU. 


STATEMENT    OF   HON.    HENRY    C.    HALL,    MEMBER    OF    THE 
INTERSTATE  COMMERCE  COMMISSION 

The  Chairman.  Mr.  Shallenberger  wants  to  ask  you  some  ques- 
tions. 

Mr.  Shallenberger.  I  want  to  ask  you  a  question  or  two  for 
my  own  information.  Mr.  Cain,  who  just  preceded  you,  called  our 
attention  to  a  condition  he  pointed  out,  that  there  has  been  con- 
siderable of  an  attempt  to  effect  mergers  or  consolidations  under 
paragraph  2  of  section  5,  by  one  carrier,  as  I  understand  it,  acquir- 
ing bv  lease  or  otherwise,  the  control  of  another  carrier,  but  not  by 
actually  merging  the  two  or  consohdating  them  into  a  single  system 
for  ownership  and  operation.     Is  that  true? 

Mr.  Hall.  Yes.  We  have  had  a  number  of  such  applications, 
and  have  now. 

Mr.  Shallenberger.  Would  this  law  under  consideration  change 
that  principle?     Is  that  same  policy  made  possible  under  this  law? 

Mr.  Hall.  The  bill  you  are  now  considering? 

Mr.  Shallenberger.  Yes. 


Mr  Hall  The  bill  which  you  are  now  considering  would  take  the 
place  *of  these  provisions  of  the  existing  laws  regulatmg  the  acqui- 
sition or  control  of  carriers,  found  in  paragraph  (2)  of  section  5  and 
also  the  place  of  the  provisions  of  paragraphs  (4)  to  (6)  of  that  sec- 
tion with  regard  to  consolidating  properties  not  earners. 

Mr.  Shallenberger.  In  other  words,  this  Poj^^y  ^.^^{4,,^^^^^^ 
possible  under  the  new  law?     Do  you  construe  that  this  bill  would 

'TrU^irbTti:  ^.::Zf:lue  of  the  advantages  of  this  Parker 
bill  is  that  it  will  make  possible  unification  in  several  ways:  Either 
through  the  actual  acquisition  of  properties  to  be  owned  and  operated 
by  the  same  corporation  or  through  control  of  carriers  by  acquisi- 
tion of  securities  or  by  lease  in  various  ways  that  are  referred  to  in 
the  bill  itself.  It  may  be  said  that  the  existmg  systems  have  grown 
up  chiefly  by  use  of  these  methods  which  are  excluded  from  the  con- 
solidation provision  proper  of  the  existing  statute. 

Mr.  Shallenberger.  Of  our  present  law? 

Mr.  Hall.  Of  our  present  law,  as  it  stands  now. 

Mr.  Shallenberger.  Paragraph  (2)  ? 

Mr.  Hall.  Of  the  Parker  bill?  . 

Mr.  Shallenberger.  No;  the  present  law.  Are  you  permitting 
these  things  to  be  carried  out  under  the  present  law  ^ 

Mr  Hall.  Apphcations  have  been  made  under  paragraph  (2)  of 
section  5.     Some  have  been  granted  and  some  have^been  denied. 

Mr.  Shallenberger.  What  I  fail  to  understand  yet,  Mr.  Com- 
missioner, is  where  there  is  any  material  change  m  this  particular 
feature  we  are  now  discussing  in  the  two  laws  If  two  railroads  want 
to  merge  under  the  present  law,  and  you  decide  that  is  in  the  public 

interest,  you  can  permit  it?  .  .  ^    i      i-v.      i.^ 

Mr  Hall.  We  can  permit  that  acquisition  of  control  either  by 
lease,  stock  ouTiership,  or  otherwise,  under  paragraph  (2)  of  section  5 
which  says  that  can  he  done  under  a  lease  or  by  the  purchase  of 
stock  or  in  any  other  manner  not  involving  the  consolidation  of 
such  carriers  into  a  single  svstem  for  ownership  and  ^V^'^^^^on 

Mr.  Shallenberger.  That  is  the  provision  we  are  elimmatmg 

from  that  law  ?  ,         -  .  •  •  •        -^ 

Mr.  Hall.  No,  sir.     When  you  turn  to  the  existmg  provisions  m 
paragraphs  (4)  to  (6)  for  consohdation,  it  only  contemplates  one  form 
of  consohdation,  as  I  understand  it,  which  is  the  brmgmg  of  railway 
properties  into  one  corporation  for  o\^Tiership  and  operation  for  opera- 
tion as  well  as  ownership.     Therefore,  it  seems  to  me  that  the  Parker 
bill  is  a  very  good  improvement  upon  the  existmg  statute,  because  it 
permits  unification  in  other  ways. 
Mr.  Shallenberger.  By  ''unification"  you  mean  what? 
Mr    ILvLL    I  use  that  term  because  consolidation  is  frequently 
thought  of  as  representing  the  consolidation  under  statutes  providing 
for  consolidation  of  corporations,  whereas  unification  may  take  various 
forms.     It  might  be  by  organization  of  a  new  corporation  which 
would  take  over  the  properties  of  existing  corporations;  or  it  might  be 
bv  acquisition  of  control  either  through  lease  or  stock  ownership,  or 
both,  or  in  some  other  way,  some  one  of  the  ways  the  large  systems 

have  built  up  in  the  past.  ^i,  x      ^  i,^^^ 

Mr.  Shallenberger.  Has  the  policy  of  mergers  that  we  have 
been  permitting  worked  to  the  disadvantage  of  the  pubhc,  do  you 
think? 
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Mr.  Hall.  I  sincerely  hope  that  it  has  not.  We  have  tried  to 
protect  the  pubhc  interest,  and  I  think  we  have. 

Mr.  Shallenberger.  And  your  reason  for  favoring  the  Parker 
law  is  that  there  should  be  further  power  than  in  the  present  law? 

Mr.  Hall.  I  think  it  very  greatly  simplifies  the  process  of  con- 
solidation or  unification,  whatever  term  you  use.  That  seems  to  be 
the  declared  policy  of  the  administration  and  of  the  Congress.  If 
so,  then  it  is  desirable  to  make  the  statutory  provisions  workable  in 
order  to  facilitate  the  attainment  of  that  encl.  To  my  mind  the  ad- 
vantage of  the  Parker  bill,  is  that  it  accomplishes  just  that. 

Mr.  Shallenberger.  Looking  at  it  in  a  general  way,  the  present 
law  provides  for  a  broad  plan  of  consolidation,  but  under  this  bill  it 
is  possible  to  effect  each  scheme  of  consolidation,  to  permit  two  rail- 
roads to  come  before  the  commission  and  merge  under  this  particular 
feature  ? 

Mr.  Hall.  Yes ;  two  or  three  or  more. 

Mr.  Shallenberger.  Rather  than  have  to  deal  with  the  full 
general  plan  ? 

Mr.  Hall.  Yes,  sir.  It  permits  the  growth  of  nuclei,  anv  one  of 
which  may  become  ultimately  the  heart  of  the  system.  It  all  tends 
toward  consolidation. 

Mr.  Shallenberger.  In  paragraph  4  of  section  5,  in  contemplat- 
ing or  discussing  this  policy  of  consohdation,  I  find  this  language: 

In  the  division  of  such  railways  into  such  systems  under  such  plan,  competition 
shall  be  preserved  as  fully  as  possible  and  wherever  practicable  the  existing 
routes  and  channels  of  trade  and  commerce  shall  be  maintained. 

In  this  law  for  the  first  time  I  find  in  the  United  States  statutes 
competition  between  roads  referred  to  as  competition  in  service. 
Is  it  the  judgment  of  the  commission  that  the  word  *' competition'' 
means  competition  in  service  ?  Is  not  that  a  new  principle  laid  down 
in  the  law  ? 

Mr.  Hall.  Substantially  the  competition  referred  to  is  competition 
in  service  at  present.  It  does  not  literally  or  absolutely  exclude  all 
rate  competition.  That  is  to  say,  there  is  nothing  in  the  law  now  to 
hinder  any  carrier,  if  it  sees  fit,  from  proposing  a  lower  rate  from 
A  to  B  than  is  in  existence.  If  it  files  a  tariff  to  that  effect,  and  the 
tariff  is  protested  and,  after  a  hearing,  finally  approved  as  having 
been  justified,  and  goes  into  effect,  the  other  carriers  serving  those 
same  points  would  probably  meet  that  rate.  But,  as  a  practical 
matter,  the  thing  that  most  interests  the  shipping  public  and  the 
traveling  public  is  competition  in  service. 

Mr.  Shallenberger.  So  far  as  my  limited  knowledge  extends, 
the  cost  is  the  essential  thing  that  is  important  in  transportation. 
The  cost  of  the  transportation  is  more  substantial  than  what  we  call 
service.  In  other  words,  cities  have  been  built  up,  as  you  and  I  know. 
The  coal  business  is  affected  right  now  by  competition  in  rates.  We 
have  had  it  before  this  conmiittee  at  this  session  of  Congress,  where 
10  or  15  cents  a  hundred  made  a  very  material  difference  in  the  coal 
situation.  I  w^alnt  to  know  if  we  are  not  putting  into  the  law  something 
that  has  never  been  written  into  law  before.  I  can  not  find  anywhere 
in  the  present  transportation  act  where  competition  in  service  is  made 
a  factor.  We  declare  the  policv  of  Congress  and  the  Government  in 
this  act  to  be,  among  other  things,  to  preserve  the  advantages  of 
effective  competition  m  service. 


Mr.  Hall.  Well,  you  will  observe  the  language  there,  Governor: 
<^*  *  *  preserve,  as  between  themselves,  the  advantages  of 
effective  competition  in  service,  so  that  the  properties  of  the  carriers 
in  each  system  shall  ultimately  be  managed  and  operated  and  owned 
or  controlled  by  a  single  corporation" — that  is  one  of  the  objectives — 
''economy  be  promoted" — that  is  another — ''unnecessary  duplica- 
tions and  wasteful  competition  eliminated" — that  is  another — 
"better  service  afforded" — and  finally,  "and  the  traffic  moved  at 
the  lowest  rate  compatible  with  the  maintenance  of  adequate  and 
efficient  transportation  service."  I  do  not  see  anything  in  that  lan- 
guage which  would  exclude  whatever  benefits  could  come  from  any 
form  of  competition. 

Mr.  Shallenberger.  Under  the  form  of  consolidation  provided 
in  this  bill,  a  petition  is  brought  before  your  commission  upon  a  vote 
of  the  directors  of  the  two  companies  that  vote  to  consolidate.  Is 
not  that  one  of  the  first  things  that  is  done?  What  I  have  in  mind  is 
this :  As  I  read  the  law,  two  or  more  carriers  may,  through  their 
boards  of  directors  vote  for  unification.  Then  thev  come  before  your 
commission  and  you  pass  your  judgment  upon  that.  Then  section 
205  provides: 

Any  carrier,  in  order  to  bring  about  a  unification  through  the  securing  of  con- 
trol by  the  acquisition  of  securities  in  accordance  with  the  policy  declared  in 
section  202,  may  petition  the  commission  for  the  approval  of  a  plan  to  be  effected 
by  the  acquisition  by  such  carrier  of  securities  issued  by  any  other  carrier  or 
carriers,  if  such  plan  has  been  adopted  by  the  board  of  directors  of  the  petitioning 
carrier. 

By  a  vote  of  the  board  of  directors  they  may  be  authorized  by  the 
commission  to  acquire  the  securities  of  the  carrier  they  propose  to 
be  consolidated  with?     Is  that  right? 

Mr.  Hall.  That,  in  a  way,  takes  the  place  of  the  existing  para- 
graph (2)  of  section  5,  where  one  carrier  is  permitted  to  acquire  con- 
trol of  another  carrier  throiigh  the  purchase  of  stock. 

Mr.  Shallenberger.  What  I  wanted  to  get  at  was  this:  I  can 
see  where  the  boards  of  directors  representing  two  carriers  can  speak 
for  tnem  and  decide  they  want  to  consolidate  or  bring  about  unifica- 
tion. Here  is  a  large  corporation,  say  the  Frisco,  which  wants  to 
take  over  another  railroad,  or  vice  versa.  The  directors  may  meet 
and  pass  a  resolution  proposing  that  unification,  and  hadng  secured 
the  consent  of  the  commission,  they  can  be^n  to  acquire  the  securi- 
ties of  this  other  corporation  without  requirmg  the  board  of  directors 
of  the  other  corporation  to  act  at  all. 

Mr.  Hall.  Yes.     They  can  do  that  now. 

Mr.  Shallenberger.  They  can  do  that  now? 

Mr.  Hall.  Yes;  as  long  as  it  does  not  amount  to  control.  There 
is  nothing  to  hinder^one  company  from  going  out  and  purchasing  se- 
curities in  another  company  so  long  as  it  does  not  acquire  control 
of  that  other  company. 

Mr.  Shallenberger.  They  do  not  have  to  come  before  your  com- 
mission and  secure  your  approval? 

Mr.  Hall.  Where  they  go  out  and  make*  a  purchase  of  shares  of 
stock  or  bonds  or  whatever  it  may  be  of  another  company,  they  do 
not.  It  is  only  when  it  is  a  question  of  acquiring  the  control  of  that 
company  that  they  have  to  come  to  the  commission,  as  I  understand 
it.    I  am  speaking  subject  to  correction. 
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Mr.  Shallenberger.  Then,  having  acquired  control  of  the  se- 
curities of  the  other  corporation,  and  the  minority  stockholders 
refuse  to  come  in,  this  bill  provides  a  way  whereby  their  securities 
may  also  be  secured  by  condemnation. 

Mr.  Hall.  T  trust  I  made  myself  plain  in  what  I  was  saying.  I 
did  not  intend  to  say  and  do  not  think  I  did  say  that  under  the 
existing  law  one  corporation  could  acquire  the  control  of  another 
through  purchase  of  its  securities  without  the  approval  of  the  com- 
mission. 

Mr.  Shallenberger.  I  thought  that  was  true. 

Mr.  Hall.  There  is  nothing  in  the  existing  law  to  prevent  its 
buying  5,000  shares,  if  that  does  not  amount  to  control. 

Mr.  Shallenberger.  But  they  can  not  acquire  control  without 
your  consent. 

Mr.  Hall.  That  is  true. 

Mr.  Shallenberger.  Is  it  fair  to  say  this  bill  provides  a  way 
whereby  two  railroads  can  agree  to  consolidate,  through  their  board 
of  directors,  having  secured  your  approval,  or  where  one  railroad 
seeks  to  secure  control  of  another,  and  the  Interstate  Commerce 
Commission  approves  that  action,  it  can  secure  control? 

Mr.  Hall.  Yes :  they  can  do  it  now. 

Mr.  Shallenberger.  Does  this  law  provide  a  way  whereby  they 
can  secure  control  where  one  road  does  not  want  to  come  in? 

Mr.  Hall.  The  existing  law? 

Mr.   Shallenberger.   i  es. 

Mr.  Hall.  Just  what  was  your  question,  please? 

Mr.  Shallenberger.  Say  one  railroad  does  not  want  to  come  in. 
You  decide  it  is  public  policy  and  to  the  best  interests  generally  to 
bring  it  in.  The  road  that  wishes  to  consolidate  has  voted  for  it 
and  is  ready  to  take  it  over.  Does  this  bill  provide  a  way  whereby 
that  can  be  done? 

Mr.  Hall.  No. 

Mr.  Shallenberger.  It  does  not  go  that  far? 

Mr.  Hall.  No,  sir.  After  we  have  approved  a  plan,  which  is  only 
after  a  hearing,  then  they  must  proceed  to  nave  action  by  their  respec- 
tive stockholaers  as  to  whether  or  not  they  want  to  adopt  that  plan. 

Mr.  Shallenberger.  Would  it  require  a  majority  of  them? 

Mr.  Hall.  There  is  nothing  in  it  except  voluntary  action.  There 
is  no  corporate  action  that  can  be  compelled,  as  I  read  the  law.  If  a 
minority  holder  of  voting  securities  does  not  assent  to  this  plan,  and 
that  includes  stock  and  such  bonds  as  have  a  voting  right,  if  he  does 
not  assent  to  this  plan,  then  he  has  to  resort  to  this  condenmation 
proceeding,  so  far  as  his  own  holdings  of  shares  or  securities  is  con- 
cerned, and  in  like  manner  the  acquiring  corporation  may  resort  to 
that.  • 

Mr.  Shallenberger.  Section  207,  discussing  the  order  of  the 
commission  in  regard  to  consolidation,  provides  that: 

If,  after  hearing,  the  commission  is  of  the  opinion  that  the  carrier  that  is  to 
be  made  a  party  is  insisting  on  unreasonable  terms,  the  commission  may  revoke 
or  modify  the  conditions  or  prescribe  the  terms  on  which  the  carrier  may  be 
made  a  party  to  the  proposed  unification. 

Is  there  any  power  in  that  clause  to  enable  the  commission  to  bring 
pressure  on  the  carrier  to  compel  it  to  come  in? 

Mr.  Hall.  I  assume  that  your  question  applies  to  a  state  of 
affairs  like  this :  Three  or  four  carriers  come  to  tne  conmiission  with 
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a  plan  proposing  unification  by  one  of  these  various  methods.  This 
plan  has  been  sanctioned  by  their  respective  boards  of  directors  and 
is  presented  to  us.  We  have  a  hearing,  which  is  open  to  those  who 
have  any  interest  in  it,  and  certain  officials  have  to  be  notified  of  it. 
As  the  outcome  of  that  hearing  and  the  representations  made  we 
reach  the  conclusion  that  a  carrier  not  named  in  that  plan,  not  pre- 
sented to  us  and  not  participating  in  the  appHcation,  perhaps, 
although  there  is  provision  here  that  such  a  carrier  might  intervene, 
should  be  included  in  that  unification.  In  authorizing  the  adoption 
of  the  plan  we  do  it  subject  to  conditions,  and  one  of  the  conditions 
is  that  this  carrier  shall  be  included  in  the  unification  on  reasonable 
terms.  I  do  not  regard  that  as  exactly  pressure  on  the  carrier  that 
we  name.  If  it  is  anything,  it  is  pressure  on  the  carriere  that  are 
here  as  applicants  and  trying  to  get  together.  We  say:  Yes,  but  m 
the  public  interest  you  ought  to  take  over  this  line  that  is  not  included. 
The  natural  thing  to  do  under  the  circumstances  would  be  for  those 
appUcants  to  get  together  and  see  what  kind  of  an  arrangement  they 
can  make,  at  what  price,  and  on  what  terms  that  line  which  is  named 
in  the  conditions  will  come  into  the  combination— and  whether  those 
terms  are  acceptable  to  those  who  seek  to  form  the  unification. 

Then  if,  in  their  judgment,  the  terms  named  are  such  as  are  not 
acceptable  or  are  unreasonable,  this  provides  a  way  by  which  they 
can  come  back  and  show  to  the  commission  that  the  carrier  named 
in  that  condition  can  not  be  acquired  on  reasonable  terms.  If 
we  should  reach  the  conclusion  that  they  are  right  about  that,  we 
could  either  revoke  the  condition,  or  modify  the  condition,  or  we 
could  prescribe  the  terms  on  which  this  carrier  may  be  made  a 
party  to  the  proposed  unification. 

Now,  suppose  we  prescribe  those  terms,  and  the  applicants  are  not 
prepared  to  pay  that  figure,  they  are  stalled  and  can  not  go  ahead.  If, 
m  the  other  hand,  the  carrier  that  was  named  is  not  prepared  to  come 
onto  the  combination  on  that  figure,  there  again  I  think  you  have  a 
deadlock,  because,  as  I  read  it,  throughout  this  bill  there  is  not 
to  be  found  the  element  of  compulsion.  We  may  sanction  or  au- 
thorize a  plan  and  the  carriers,  if  they  see  fit,  acting  by  a  majority 
of  their  voting  securities,  may  carry  out  that  plan;  but  if  they  do 
not  see  fit  I  find  nothing  that  will  compel  them  to  do  it. 

Mr.  Shallenberger.  That  was  the  point  I  wanted  made  clear, 
whether  or  not  the  compulsion  would  be  upon  the  carrier  that  did  not 
want  to  come  in,  whether  or  not  you  had  power  to  bring  pressure  on 

them  and  compel  them  to  come  in.  tut         i  j 

Mr.  Hall.  No.  We  could  not  compel  them  to  come  in.  We  could 
outline  what  we  deem  to  be  reasonable  and  appropriate  terms  upon 
which  they  could  come  in.  If  they  do  not  choose  to  come  in  on  those 
terms,  it  is  not  proposed  that  Congress  shall  give  the  commission 
power  to  compel  the  others  to  take  over  that  carrier  on  its  unreason- 
able terms,  found  so  by  us,  or  to  compel  that  carrier  to  come  in  on 
terms  which  we  deem  reasonable,  but  which  it  does  not  deem  reason- 
able.    The  element  of  compulsion,  as  I  see  it,  is  not  included  in  this 

Mr.  Shallenberger.  On  page  18,  section  214,  the  bill  provides 
that: 

No  tax  shall  be  levied  or  collected  under  any  revenue  law  of  the  United  States, 
or  by  or  under  the  authority  of  any  State  or  any  subdivision  thereof,  in  respect 
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of  any  issuance,  sale,  delivery,  or  transfer  of  any  security  or  any  agreement  to  sell, 
or  memorandum  of  sale  of,  any  security  or  any  grant,  assignment,  transfer,  or 
other  conveyance  of  any  interest  in  real  or  personal  property,  in  respect  of  the 
incorporation  or  reincorporation  of  any  carrier,  or  in  respect  of  any  other  means 
or  proceeding  necessary  or  appropriate  to  carry  a  unification  into  effect,  if  in 
pursuance  of  a  unification  approved  by  the  commission  under  this  section.  Gain 
from  the  sale  or  other  disposition  of  property,  or  income  from  any  distribution, 
in  connection  with  any  such  unification,  shall  not  be  subject  to  tax  by  or  under 
the  authority  of  any  State  or  any  political  subdivision  thereof. 

What  is  the  equity  in  a  provision  of  that  sort?  Why  should  not 
the  profit  brought  about  be  taxed  under  that  law  ? 

Mr.  Hall.  Governor,  in  sending  our  report  to  the  chairman  of  this 
committee  I  think  we  ought  to  have  included  the  qualification,  as 
we  did  in  our  report  to  the  Senate  committee  on  the  Cummins  bill, 
that,  in  so  far  as  the  taxation  feature  is  concerned,  we  do  not  regard 
ourselves  as  informed  by  experience  or  competent  to  express  a  view. 
I  think  we  should  have  made  the  same  statement  to  Mr.  Parker. 
Mr.  Fulbright  called  my  attention  to  that  aspect,  and  I  think  it  might 
need  some  clarification,  but  we  can  not  help  you,  inasmuch  as  the 
commission  has  very  little  occasion  to  familiarize  itself  with  the  law  on 
taxation  of  incomes,  either  individually  or  collectively. 

Mr.  Shallenberger.  What  is  your  judgment  as  to  the  gain  or 
profit  to  be  made  by  the  railroad  corporations  if  this  plan  of  unifica- 
tion or  consoUdation  is  carried  out?  Is  it  possible  that  large  profits 
to  stockholders  will  be  accomplished  by  this  consolidation?  Do  you 
think  speculative  profits  might  be  made? 

Mr.  Hall.  All  things  are  possible;  but  I  suppose  the  commission 
is  expected,  among  other  things,  to  look  out  for  that,  and  I  think  our 
record  will  show  that  we  are  vigilant  in  that  regard. 

Mr.  HuDDLESTON.  Mr.  Hall,  referring  to  the  subject  of  taxation, 
to  which  Governor  Shallenberger  directed  your  attention,  these 
gains  or  profits  which  are  exempted  from  taxation  bv  this  article  are 
gains  or  profits  of  individuals  or  stockholders  and  others  which  in  no 
event  would  properly  be  charged  against  the  public.     Is  that  correct? 

Mr.  Hall.  I  think  it  includes  that  class,  out  I  do  not  think  it  is 
confined  to  them. 

Mr.  HuDDLESTON.  Do  you  have  in  mind  any  class  in  which  the 
tax  so  paid  would  be  chargeable  to  operating  expenses  by  the  carrier? 

Mr.  Hall.  Suppose  the  property  of  one  carrier,  under  a  unifica- 
tion of  this  kind,  is  transferred  to  and  becomes  the  property  of  another 
carrier,  and  in  that  operation  gain  is  realized  over  and  above  the  cost 
to  the  vendor.  That  would  not  be  a  case  of  an  individual  holder  of 
shares  disposing  of  them  at  a  figure  above  what  he  paid  for  them. 

Mr.  HuDDLESTON.  Would  the  commission  feel  like  allowing  that 
item  as  a  matter  of  operating  expense? 

Mr.  Hall.  Oh,  no;  I  think  not.  In  the  operation  that  I  wa8 
speaking  of,  the  transfer  of  railroad  property  from  one  company  to 
another,  the  selling  carrier  would  in  tne  end  wind  up  its  affairs.  It 
would  cease  to  operate  and  cease  to  be  subject  to  our  jurisdiction, 
and  we  would  not  have  anything  to  do  with  it. 

Mr.  HuDDLESTON.  Would  the  public  service  be  served,  so  far  as 
you  can  see,  either  as  a  commissioner  or  citizen,  by  exempting  those 
gains  from  taxation  ? 

Mr.  Hall.  I  hesitate  to  express  myself  as  broadly  as  that.*  I 
have  put  in  a  demurrer  already  that  I  am  not  informed  by  experience 
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in  regard  to  the  taxation  provision  of  this  bill,  but  I  can  conceive 
that  in  a  large  operation  involving  unification  it  might  be  that  the 
amount  of  tax  would  be  very  large,  representing  the  gain  as  com- 
pared with  the  original  cost  of  the  property  40  or  60  years  ago,  and 
that  tax  might  be  so  large  as  to  constitute  an  obstacle.  I  assume 
that  those  who  framed  that  provision  as  to  taxation  had  some  such 
situation  as  that  in  mind,  but  I  do  not  know  about  it,  and  I  do  not 
regard  my  opinion  on  the  question  of  taxation  as  worth  very  much. 
Mr.  HuDDLESTON.  In  short,  would  you  not  think  people  who 
were  going  to  make  a  profit  and  foimd  they  had  to  pay  a  tax  on  it, 
might  not  be  so  willing  to  enter  into  the  transaction  ? 
Mr.  Hall.  They  might  want  more  profit. 

Mr.  HuDDLESTON.  That  same  argument  applies  to  all  property. 
Mr.  Hall.  Quite  true;  but  this  is  being  done  in  furtherance  of  a 
public  purpose.  You  have  had  expressions  before  you,  I  presume, 
from  railway  executives  to  the  effect  that  they  are  not  keen  about 
consolidation,  but  they  want  to  comply  with  the  expressed  will  of 
Congress  and  they  are  willing  to  consolidate.  The  good  feature  of 
this  bill  is  that  it  seems  to  give  them  a  more  workable  method  of 
effecting  that  purpose  than  the  existing  statute  or  some  others  that 
have  been  proposed. 

Mr.  HuDDLESTON.  All  taxes  hamper  activities,  but  somebody  has 
to  pay  them.  It  is  a  charge  on  the  public  in  the  end  and  we  must 
assume  it.  It  appears  to  me  that  if  somebody  must  suft'er,  the  man 
making  a  profit  is  a  pretty  suitable  individual. 

Mr.  Hall.  That  seems  not  at  all  unfair.  At  the  same  time,  all 
that  property  is  subject  to  taxation,  irrespective  of  gain,  and  that 
taxation  has  very  greatly  increased  in  the  last  few  years. 

Mr.  HuDDLESTON.  The  time  is  very  short  and  I  will  not  ask  you 
about  a  number  of  things  I  have  in  mind,  but  there  is  one  particular 
question  I  want  to  ask  you  about  the  provision  beginning  in  section 
213,  page  15,  providing  for  the  means  whereby  the  right  of  eminent 
domain  in  minority  stock  is  to  be  established.  That  confers  upon 
the  Interstate  Commerce  Commission  the  duty  of  acting  as  a  board 
of  appraisers  in  all  cases  in  which  there  is  a  dissenting  minority. 
Mr.  Hall.  The  commission  or  a  division  thereof. 
Mr.  HuDDLESTON.  There  is  no  other  means  of  ascertaining  the 
value  of  dissenting  minority  stock  except  to  refer  it  to  the  commis- 
sion as  a  board  of  appraisers? 

Mr.  Hall.  There  is  no  other  specific  means,  but  there  is  pro- 
vision for  a  petition  to  the  United  States  district  court. 

Mr.  Hltjdleston.  And  it  is  required  that  the  petition  shall  be 
for  the  appointment  by  the  court  of  the  Interstate  Commerce  Com- 
mission as  a  board  of  appraisers  ? 

Mr.  Hall.  Yes,  sir.     That  is  the  petition. 
Mr.  HuDDLESTON.  The  petition  must  ask  that. 
Mr.  Hall.  But  I  can  conceive  of  such  a  petition  being  made  and 
the  court  appointing  somebody  else  than  the  commission. 

Mr.  Hlt)dleston.  I  direct  your  attention  to  subdivision  (4)  of  that 
section  on  page  16. 
Mr.  Hall.  Yes,  sir. 
Mr.  HuDDLESTON  (reading) : 

The  United  States  district  courts  and  the  Supreme  Court  of  the  District  of 
Columbia  are  hereby  given  jurisdiction  to  hear  and  determine,  by  suit  in  equity, 
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any  petition  for  condemnation  under  this  section,  and  to  enter  appropriate  orders 
of  condemnation  therein,  and  it  shall  be  the  duty  of  the  commission,  or  a  division 
thereof,  upon  any  such  appointment,  to  act  as  a  board  of  appraisers. 

The  construction  I  place  on  that  section  is  that  there  is  no  other 
means  for  arriving  at  the  valuation  of  dissenting  minority  interest 
except  through  the  Interstate  Commerce  Commission  being  appointed 
as  a  Doard  of  appraisers. 

Mr.  Hall.  1  think  that  is  the  intention,  Mr.  Huddleston.  I  am 
not  satisfied  that  it  is  unmistakably  expressed,  but  I  think  that  is  the 
intention. 

Mr.  Hltddleston.  What  I  wanted  to  ask  your  opinion  about  is 
whether  the  commission  is  situated  so  it  can  do  that.  Has  it  got  the 
time  to  do  it?  Is  it  a  suitable  kind  of  work  for  the  commission  to 
be  engaged  in,  sitting  as  a  master  in  a  condemnation  proceedings  to 
ascertain  the  value  of  securities,  the  owners  of  which  may  live  on  the 
Pacific  coast  or  other  parts  of  the  United  States?  I  am  wondering 
whether  that  is  an  effective  and  proper  means  of  dealing  with  that 
subject. 

Mr.  Hall.  We  have  urged  that  this  cup  shall  pass  from  us.  I 
can  see  how  the  information  accumulated  by  the  commission,  if  it 
were  authorized  to  use  it  in  the  way  in  which  it  does  its  work,  might 
be  very  serviceable. 

Mr.  Huddleston.  Do  I  understand  the  commission  in  its  report 
on  this  bill  has  expressed  opposition  to  that  section  ? 

Mr.  Hall.  It  has  asked  to  be  relieved  of  that  function  of  acting 
as  a  board  of  appraisers,  and  it  has  suggested  that  if  it  is  not  relieved 
of  that  function  it  should  be  authorized  to  use  its  staff  and  operate 
as  it  does  under  the  existing  law  in  arriving  at  valuation. 

Mr.  Huddleston.  If  property  of  that  kind  is  to  be  condemned, 
do  you  know  of  any  good  sound  reason  why  the  condemnation  pro- 
ceedings should  not  be  carried  on  just  as  the  condemnation  of  any 
other  property,  in  the  same  local  jurisdiction,  the  same  procedure 
and  machinery,  including  right  of  jury  trial  and  other  sunilar  ma- 
chinery ? 

Mr.*^HALL.  In  most  of  the  States,  so  far  as  I  know,"  there  is  no  pro- 
vision for  the  condemnation  of  shares  of  stock.  This  condemnation 
that  is  talked  about  here  is  confined  to  these  voting  securities.  If 
the  project  of  unification  involved  or  included  the  building  of  40 
miles  of  railroad,  I  take  it  that,  so  far  as  the  acquisition  of  right 
of  way  for  that  additional  40  miles  of  railroad  is  concerned,  resort 
would  be  had,  if  needed,  to  the  condemnation  laws  of  the  State. 
But  where  you  are  dealing  with  the  condemnation  of  shares  of  stock, 
I  think  it  is  safe  to  sav,  although  I  have  not  examined  the  statutes 
of  all  the  States,  that  m  the  majority  of  States  there  is  no  provision 
for  it. 

Mr.  Hlt)dleston.  Wliat  do  you  say  as  to  the  propriety  of  requir- 
ing an  inoffensive  stockliolder  in  a  line  of  railroad  operatmg  in  Cali- 
fornia, he  living  there  and  the  railroad  chartered  by  that  State, 
being  dragged  to  Washington  to  defend  his  interest  in  the  value  of 
maybe  one  share  of  stock? 

Mr.  Hall.  If  we  can  use  our  machinery  imder  the  act,  he  is  not 
going  to  be  drawn  to  Washington.  Our  examiners  go  all  over  this 
country.  It  has  been  our  policy  since  the  beginning  to  consult  the 
convenience  of  parties  ancl  witnesses.    But  if  the  members  of  the 


commission  have  to  serve  as  masters  in  chancery  in  California  the 
day  after  to-morrow,  and  a  week  later  in  Louisiana  or  Minnesota,  we 
are  going  to  considerably  enhance  our  traveling  bill,  and  you  are  gomg 
to  find  a  falling  off  in  the  output  of  the  commission. 

Mr.  Huddleston.  I  had  the  thought  that  a  nondelegatable  duty 
was  being  conferred  upon  the  commission  and  one  whicli  they  must 
personally  perform.  So  it  seemed  to  me  to  involve  action  on  the 
spot,  which,  of  course,  would  inevitably  be  Washington. 

Mr.  Hall.  That  does  not  follow,  Mr.  Huddleston.  If  we  are  to 
serve  as  master  in  chancery  in  a  court  in  California,  I  am  inclined  to 
think  we  have  got  to  be  there. 

Mr.  Huddleston.  That  simply  adds  another  reason  for  saymg 
that  whether  you  go  to  the  mountain  or  the  mountain  comes  to 
you,  it  is  bad  either  way,  and  involves  a  lot  of  lost  motion,  and 

ought  not  to  be.  .    .^    .     -r      ^  ^     ^ 

Mr.  Hall.  .  It  ought  not  to  be  left  unclanfied.  In  the  report  ad- 
dressed to  your  chairman  by  the  chairman  of  our  legislative  com- 
mittee we  have  touched  upon  these  things.  In  fact,  about  the  only 
criticism  we  make  of  the  bill  is  in  regard  to  the  machinery  for  con- 
demnation. And  I  assume  that  a  slight  change  in  the  wording  would 
take  care  of  our  objection,  unless  it  be  the  obi'ection  that  we  do  not 
want  to  pass  on  the  plan  for  consolidation  in  the  first  place,  and  then 
have  to  pass  on  the  value  of  the  securities  of  a  non-assenting  holder 
in  the  second  place,  if  we  can  avoid  it. 

Mr.  Huddleston.  This  section  involves  two  or  three  dithcult 
questions  from  my  point  of  view.  First,  has  the  Federal  govern- 
ment power  to  condemn  stocks  in  a  State  corporation  and  deal  with 
it?  Second,  has  it  any  constitutional  authority  to  condemn  that 
stock  for  what  may  be  considered  to  be  a  private  use,  not  for  pubhc 

use? 

Mr.  Hall.  That  seems  to  be  covered  by  the  decision  of  the  Supreme 
Court  construing  a  Connecticut  statute,  the  citation  of  which  I  gave 
when  I  last  appeared  here.     The  Supreme  Court  passed  upon  that. 

Mr.  Huddleston.  They  did  not  pass  upon  the  power  of  the 
Federal  Government  in  such  matters,  but  upon  the  power  of  the 

State.  .  .        _ ,. 

Mr.  Hall.  They  passed  upon  the  question  of  pubhc  use  to 
which  you  refer,  the  acquisition  of  private  property  by  private 
interests,  the  New  Haven  being  looked  upon  as  a  private  in- 
vestor.   I  can  perhaps  refer  you  to  that  citation. 

Mr.  Huddleston.  Another  question  is  whether  that  is  a  common 
law  proceeding,  notwithstanding  it  is  called  a  proceeding  in  equity. 
Another  is  whether  jurisdiction  is  acquired.  All  those  troubles  1  see, 
but  I  do  not  see  through  them.  ^ 

Mr.  Hall.  Those  things  were  touched  upon  in  our  report  addressed 

to  Mr.  Parker. 

Mr.  BuRTNESS.  I  notice  in  the  section  to  which  Mr.  Huddleston 
referred,  where  it  is  provided  that  the  courts  may  appoint  the  com- 
mission as  a  board  of  appraisers,  it  says  in  paragraph  4 : 

It  shall  be  the  duty  of  the  commission,  or  a  division  thereof,  upon  any  such 
appointment,  to  act  as  a  board  of  appraisers. 

I  was  wondering  whether  that  language  ''or  a  division  thereof' 
is  entirely  new  language  or  whether  it  is  defined  in  other  statutes; 
and  if  so,  what  really  constitutes  a  division  of  the  commission. 
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Mr.  Hall.  That  is  provided  for  in  the  act  itself.  Even  prior  to 
the  amendment  of  1920  the  commission  was  authorized  to  act  by 
divisions.  You  will  find  that  in  section  17  of  the  act  to  regulate 
commerce,  as  amended  August  9,  1917,  and  later  amended  February 
28,  1920,  authorizing  the  commission  to  act  by  divisions.  It  is  au- 
thorized to  divide  its  members  into  as  many  divisions,  each  to  con- 
sist of  not  less  than  three  members,  as  it  may  deem  necessary,  with 
express  provision  in  regard  to  the  power  of  these  divisions  and  the 
power  of  review  which  the  commission  shall  have. 

Mr.  BuRTNESS.  Paragraph  (2)  of  section  (17)  covers  it. 

Mr.  Hall.  Yes,  sir.  Paragraphs  (3)  and  (4)  of  that  section  are 
material  in  the  same  connection.  I  might  say  the  same  of  para- 
graph (1). 

Mr.  BuRTNEss.  Would  the  use  of  those  words,  in  your  opinion, 
contemplate  or  indicate  a  legislative  intent  that  the  commissioners,   ' 
either  tne  commission  as  a  whole  or  a  division  of  the  commission, 
must  act  as  individual  commissioners,  rather  than  let  the  work  be 
done  by  some  of  your  bureaus? 

Mr.  Hall.  We  are  fearful  that  it  might  receive  that  construction. 
We  feel  that  if  the  words ''  or  division  thereof"  are  retained  there  they 
ought  to  appear  above  and  below  in  the  same  bill  where  it  refers  to 
the  commission.  I  do  not  wish  to  give  the  committee  the  impression 
that  our  assistants  or  subordinates  decide  things  for  us,  because  they 
do  not,  but  they  do  the  work  and  get  it  in  shape  for  us.  The  neck 
of  the  bottle  of  the  commission  is  always  to  be  found  in  the  men 
constituting  the  commission,  because  the  Congress  has  not  delegated 
to  us  power  which  we  in  turn  can  delegate  to  others,  and  we  have  to 
be  responsible  and  see  that  the  work  is  done. 

Mr.  BuRTNEss.  It  becomes  your  decision,  regardless  of  who  did 
the  preliminary  work. 

Mr.  Hall.  It  becomes  our  decision.  We  send  out  examiners  and 
employ  engineers  and  experts  to  collate  the  facts  and  make  a  record, 
ana  we  have  that  record  condensed  as  much  as  possible  in  a  draft 
report,  so  that  we  get  the  gist  of  the  whole  thing,  but  the  decision 
lies  with  the  commission,  or  a  division  thereof,  as  provided  in  section 
17  of  the  act. 

Mr.  BuRTNESs.  That  question  is  purely  incidental  to  some  of 
the  questions  Mr.  Huddleston  asked,  but  I  want  to  ask  you  par- 
ticularly whether  in  your  opinion  consolidation  of  railroads,  as  con- 
templated by  this  act,  the  oringing  in  of  small  or  weak  lines  upon 
terms  that  may  be  agreed  upon  with  the  stronger  carriers,  and 
bringing  them  in  presumably  at  a  price  or  at  which  securities  would  be 
issued  tnat  would  be  lower  in  the  case  of  the  weak  lines  that  have 
been  unable  to  make  a  fair  return,  lower  than  the  physical  valuation 
of  the  property  owned  by  the  carrier,  would  not  probably  lead  the 
country  to  the  question  of  providing  another  basis  on  which  to  fix 
rates  than  the  basis  provided  in  the  present  law? 

Mr.  Hall.  That  is  a  very  large  question,  as  to  what  the  country 
may  be  led  to  do  later  in  the  matter  of  finding  a  different  basis. 
The  existing  basis  seems  to  be  the  value  of  the  property  devoted  to 
the  public  use  at  the  time  it  is  so  devoted,  considered  as  a  rate  base. 
That  is  the  way  we  understand  it.  The  court  out  in  California,  in 
the  matter  of  the  San  Pedro  road,  thinks  we  are  wrong,  and  that  is 
coming  up  to  the  Supreme  Court  and  may  be  thrashea  out  there  in 


that  case;  but  as  we  interpret  the  statute  we  are  to  arrive  at  the  value 
of  the  property  devoted  to  public  use  at  the  time  it  is  so  devoted,  con- 
siderea  as  a  rate  base  for  tne  purpose  of  determining  what  would  be 
a  just  and  reasonable  rate,  in  so  far  as  the  question  of  value  enters 
into  the  question  of  rate. 

Mr.  BuRTNEss.  Is  the  amount  of  return  the  carrier  has  been  mak- 
ing upon  that  property  one  of  the  elements  now  considered  by  the 
commission  in  arriving  at  that  value? 

Mr.  Hall.  No;  I  can  not  say  that  it  is.  That  is  one  of  the  com- 
plaints of  the  Kansas  City  Southern,  that  it  is  a  prosperous  and 
profitable  road  and  we  ought  to  value  its  property  higher  than  we 
do  because  of  that  element  of  profit. 

Mr.  BuRTNESs.  If  you  were  to  adopt  that  policy,  I  take  it  that 
in  the  case  of  a  weak  carrier  which  has  earned  little  or  no  returns 
you  would  be  forced  to  the  conclusion  that  its  property  would  be  of 
little  or  no  value,  regardless  of  its  original  cost  ? 

Mr.  Hall.  That  is  true.  An  illustration  of  that  would  be  the  case 
of  the  Atlanta,  Birmingham  &  Atlantic. 

Mr.  BcRTNEss.  But  when  it  comes  down  to  the  question  of  two 
or  three  or  four  carriers  consolidating,  I  take  it  that  those  business 
men  sitting  around  a  table  to  effect  consolidation  would  be  inclined 
in  fixing  the  value  at  which  the  property  of  each  carrier  is  to  come  into 
the  proposed  corporation  to  be  intensely  interested,  and  properly  so, 
in  the  earnings  that  each  carrier  has  been  able  to  make  in  the  past 
and  the  earnings  it  will  likely  make  in  the  future;  and  that  in  fixing 
the  value  and  issuing  securities  the  weak  line  would  have  to  come 
into  that  consolidation  at  a  figure  much  lower  th^n  the  physical 
value  of  the  property;  and  it  is  possible  that  the  strong  line  would 
insist  upon  its  valuation  in  the  merged  corporation  at  a  figure  higher 
than  its  physical  value.  The  question  is  whether  in  the  fixing  of  rates 
we  might  not  have  to  proceed  further  and  have  rates  thereafter  fixed 
upon  tnat  value  which  is  accepted  by  these  corporations  and  approved 
by  the  Interstate  Commerce  Commission  rather  than  upon  the 
arbitrary  value  contemplated  by  the  present  law. 

Mr.  Hall.  I  do  not  think  it  would  affect  it  at  all.  Under  the  law 
as  it  stands  we  are  supposed  to  consider  for  rate-making  pm-poses 
the  value  of  the  properties  of  the  various  carriers  as  a  whole  or  in 
groups  as  we  may  determine  them,  and  as  fast  as  we  arrive  at  the 
final  value  of  a  railroad's  carrier  property  under  section  19-A  of  the 
valuation  act  that  figure  for  the  purposes  of  section  15-A  is  to  be 
taken  and  used.  \^  have  perhaps  20  or  30  or  40  carriers  in  a 
group.  We  ascertain  as  nearly  as  may  be  the  value  for  rate-mak- 
ing purposes.  Then  we  are  to  initiate  or  adjust  rates  so  as  to  yield 
a  fair  return  upon  that  collective  value.  That  collective  value 
would  not  be  changed  by  the  carriers  going  into  a  combination  or 
unification. 

Mr.  BuRTNESS.  No ;  it  is  plain  that  that  physical  valuation  as  such 
would  not  be  changed,  but  it  was  emphasized  before  us  in  another 
statement,  that  in  order  to  effect  consolidation  it  would  be  necessary 
for  weak  roads  to  come  in  at  a  figure  which  would  be  fair,  and  in 
which  the  earnings  would  naturally  be  one  of  the  important  factors. 
Now,  assume  that  a  railroad  to-day  has  property  wnich,  under  the 
present  valuation  for  rate-making  purposes,  might  be  determined  by 
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the  commission  to  be  $100,000,000,  to  ^ive  an  arbitrary  figure.  Yet 
it  may  be  in  a  territory  where  traffic  is  so  poor,  and  prospects  for 
traffic  are  so  poor,  that  a  strong  corporation  would  not  tliink  of 
consolidating  with  it,  or  taking  it  into  a  consolidated  corporation  at 
a  figure  higher  than  half  that  amount,  say,  $50,000,000.  Now,  the 
amount  at  which  that  consolidation  is  eflFected  would  result  in  some 
contending  at  least  that  this  weak  carrier  would  cost  the  new  corpo- 
ration only  $50,000,000,  and  that  therefore,  even  for  the  purposes 
of  rate  making,  they  should  not  expect  that  rates  would  be  fixed 
except  such  as  to  give  a  fair  return  upon  the  $50,000,000  valuation, 
rather  than  upon  the  $100,000,000  valuation. 

Mr.  Hall.  Undoubtedly  that  contention  will  be  made,  but  if  it  is 
sound  why  does  it  not  operate  the  other  way?  That  is  not  an  ac- 
cepted or  recognized  principle  of  valuation  and  is  not  supported,  so 
far  as  I  know,  by  any  authority.  I  say  that  with  this  qualification: 
Mr.  Justice  Brandeis  urges  that  the  proper  basis  ought  to  be  the 
prudent  investment.  That  might  in  a  given  case  be  construed  as 
the  cost  to  the  present  owner.  But  the  courts  have  not  accepted 
it  yet,  the  Congress  has  not  accepted  it,  and  the  commission  has  not 
accepted  it.  So  far  as  I  know,  it  has  not  been  authoritatively 
adopted  anywhere. 

Mr.  BuRTNESS.  And  yet  Congress  could  change  its  policy? 

Mr.  Hall,  Congress  could  change  it,  but  what  would  happen  if  it 
did  ?  Here  is  a  present  owTier  of  property  which  we  will  say  for  rate- 
making  purposes  is  worth  $100,000,000.  Another  corporation  is  or- 
ganized to  acquire  that  property  and  agrees  to  pay  $200,000,000. 
They  put  out  stocks  ana  bonds  accordingly.  Does  that  property 
have  to  be  valued  at  $200,000,000  because  the  new  corporation  is 
paying  that  for  it?  That  applies  just  as  much  as  the  case  of  a  cor- 
poration which  pays  half  of  tne  $100,000,000.  You  w\\\  probably  say 
that  in  neither  case  is  the  figure  at  which  it  changes  nands  deter- 
minative, because  it  does  not  determine  the  value  for  rate-making 
purposes. 

Mr.  Bltitness.  The  proposition  might  work  out  this  way:  The 
deductions  and  the  additions  from  physical  value  to  actual  business 
value  for  consolidation  might  probably  cancel  each  other  and  the 
amount  actually  invested  by  the  consolidated  corporation  would 
probably  represent  practically  the  physical  value  of  the  property 
that  went  into  it. 

Mr.  Hall.  Is  it  your  suggestion  that  there  ought  to  be  something 
in  regard  to  value  incorporated  in  this  bill  ? 

Mr.  BuRTNESS.  Not  at  all,  but  I  was  wondering  whether  the 
passage  of  this  bill  would  necessarily  or  naturally  change  the  basis 
of  rate  making  in  any  way. 

Mr.  Hall.  I  do  not  see  how  it  can  change  anything  from  what 
it  is  under  the  existing  statute,  as  found  in  section  5  of  the  interstate 
commerce  act,  which  provides  for  consolidation.  All  that  is  intended 
here  is  to  limber  up  the  machinery,  as  I  understand  it,  under  section 
5,  so  that  consolidation,  instead  of  taking  place  in  only  one  way, 
can  take  place  in  a  number  of  \*Tiys. 

Mr.  BuRTNESS.  You  told  us  you  did  not  feel  that  you  were  qualified 
to  express  an  opinion  as  to  the  policy  laid  down  in  the  taxation  pro- 
vision of  the  bill  in  section  214.     Could  I  ask  you  this  question: 


railroad  CONSOttDATIOl^ 


349 


Would  you  give  us,  either  now  or  in  your  remarks  when  you  revise 
them,  examples  of  the  kinds  of  taxes,  the  different  types  of  taxes, 
which  are  eliminated  by  this  bill,  so  we  could  in  our  minds  pass  on 
the  wisdom  of  the  policy  of  the  exemptions  covered  by  the  bill?  1 
take  it  that  it  is  contemplated  here  that  after  all,  nothing  is  done 
except  to  change  the  form  of  the  property  that  is  held  by  the  indi- 
vidual or  by  the  corporation,  and  therefore  there  is  really  no  profit 
accruing  to  the  carrier  or  the  individual  at  all,  and  that  is  why  it  is 
exempted,  but  I  thought  there  may  be  many  different  types  of  taxes, 
and  I  certainly  do  not  know  what  the  various  types  of  taxes  might  be. 
Mr.  Hall.  The  Treasury  Department  might  look  at  it  m  this 
way:  That  if  a  man  bought  stock  for  $10  and  sold  it  for  $30,  even 
though  the  property  had  so  changed  as  to  be  worth  $30,  he  was  making 
a  profit  of  $20.  I  do  not  know  whether  section  214  includes  that  class 
or  is  confined  to  that  class  of  profit.  Of  course,  I  should  be  glad  to 
do  what  I  can  to  aid  the  committee,  but  I  really  do  not  know  much 
of  anything  about  this  tax  feature,  and  I  should  think  the  Treasury 
Department  could  give  you  such  information  very  much  better  than 

I  could.  #   xv      rr« 

The  Chairman.  We  will  have  a  representative  of  the    Ireasury 

Department  before  the  committee. 

Mr.  Hoch.  I  want  to  refer  briefly  to  the  matter  of  the  construction 
of  these  provisions  relative  to  appraisement.  This  bill,  as  I  read  it, 
does  not  constitute  the  individual  commissioners  in  any  sense  as 
appraisers,  or  clothe  them  with  an  v  of  the  duties  or  powers  of  a  master 
in  chancery,  but  attempts  to  confer  that  power  solely  upon  the  com- 
mission. Is  the  situation  in  that  regard  any  different  froni  what  we 
have  in  the  law  elsewhere,  where  it  says  the  commission  shall  do  so 
and  so,  and  the  commission  proceeds  to  use  its  machinery  to  do  it 

in  its  own  way?  ,  t.  n  u         ^u 

Mr.  Hall.  In  those  cases  it  does  not  say  that  we  shall  have  the 
powers  of  an  officer  of  the  court,  and  here  it  does,  and  that  brings  m 
the  element  of  uncertainty.  In  the  interstate  commerce  act  there  is  no 
suggestion  that  we  are  applying  the  power  or  performing  the  duties 
of  an  officer  of  the  court.  It  is  here  contemplated  that  what  we  do  m 
the  way  of  appraisement  is  to  be  incidental  to  the  functioning  of  a 
United  States  District  Court  or  of  the  Supreme  Court  of  the  District 

of  Columbia.  .         ,  •    •        xu 

Mr.  Hoch.  But   the   attempt  is  to  give   the  commission   those 

Mr  Hall.  It  says,  ''the  commission,"  but  who  is  to  constitute 
the  commission?  It  says,  ''a  division,''  in  another  place,  and  the 
question  has  been  asked  as  to  who  constitutes  a  division.     That  is 

what  we  want  to  know.  .       ,     ,        i 

Mr.  Hoch.  The  question  you  raise  is  whether  the  commission  as 
an  entity  can  serve  as  an  officer  of  the  court? 

Mr.  Hall.  Yes;  and  if  so,  if  that  officer  of  the  court  happens  to 
disagree  within  itself  as  to  what  conclusion  should  be  reached,  one 
part  of  that  officer  thinking  the  value  is  so  much  and  another  part 
thinking  it  is  something  else,  what  is  going  to  be  the  report  of  that 
officer?  We  have  the  majority  rule  on  the  inside  of  the  commission. 
We  have  provisions  as  to  what  constitutes  a  quorum,  and  so  on,  but 
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we  are  not  serving  as  an  officer  of  the  court.  I  think  these  things  can 
be  taken  care  of  by  inserting  a  few  words  that  will  make  it  plain, 
if  it  can  be  made  plain,  as  to  how  an  agency  of  Congress  may  become 
an  officer  of  a  court. 

Mr.  HocH.  Have  you  suggested  or  will  you  suggest  the  particular 
phraseology  that  you  think  is  proper  ? 

Mr.  Hall.  I  would  be  glaa  to  take  it  up  with  your  legislative 
counsel,  but  I  know  from  experience  that  your  legislative  counsel  is 
entirely  competent  to  put  in  the  words  that  should  be  there. 

Mr.  HocH.  I  thought  it  might  be  helpful  to  have  your  suggestion. 

Mr.  Hall.  I  shall  be  very^  glad  to  help  you  all  I  can. 

The  Chairman.  Mr.  Thorn,  did  you  nave  a  suggestion  to  make? 

Mr.  Thom.  I  have  an  amendment  I  would  hke  to  propose,  and  will 
ask  the  chairman  to  submit  it  to  Mr.  Hall  and  ask  if  he  has  any  ob- 
jections. 

The  Chairman.  Mr.  Thom  suggests  an  amendment  to  continue 
paragraph  (2)  of  section  5  in  such  a  way  that  the  commission  may  dis- 
pose of  pending  appUcations,  so  as  not  to  lose  the  time  that  has  been 
devoted  to  those  matters.  His  suggestion  is  that  section  217  be 
amended  to  read  as  follows: 

Paragraphs  (2),  (4),  (5),  and  (6)  of  section  5  of  the  interstate  commerce  act  are 
hereby  repealed,  except  as  to  proceedings  pending  under  paragraph  2.  The  com- 
mission may,  from  time  to  time,  for  good  cause  shown,  make  such  orders,  supplemen- 
tal to  any  order  made  under  paragraph  ^2)  of  section  5  prior  to  its  repeal,  as  the  com- 
mission may  deem  necessary  or  appropriate.  Any  action  taken  under  paragraph 
(2)  of  section  5,  prior  to  its  repeal,  whether  taken  by  the  commission  or  in  pursu- 
ance of  an  order  of  the  commission  made  prior  to  its  repeal,  or  after  its  repeal  in  a 
matter  pending  at  the  time  this  act  becomes  a  law,  shall,  notwithstanding  its 
repeal,  have  the  same  effect  after  the  enactment  of  the  railway  consolidation 
act  of  1926  as  though  such  act  had  not  been  passed. 

Mr.  Hall.  It  seems  to  me  to  be  very  desirable  that  all  the  effort 
which  has  been  expended  should  not  be  lost.  The  bill  as  it  stands,  as 
I  understand  it,  provides  that  if  we  reach  the  stage  of  making  an  order 
in  such  proceeding,  we  could  later  supplement  the  order;  but  it 
seems  to  carry  the  imphcation  that  if  we  are  ready  to  make  the  order 
but  have  not  made  it,  we  are  stalled.  That  does  not  seem  desir- 
able. I  feel  that  the  suggested  amendment  is  worth  considering. 
In  some  way  or  other,  all  tUat  is  done  imder  paragraph  (2)  of  section 
5  up  to  the  stage  of  the  making  of  the  order  ought  not  to  be  thrown 
away.     I  think  we  all  agree  upon  that. 

Mr.  Lea.  Mr.  Commissioner,  in  fixing  rates  that  apply  to  these 
short-Une  roads  under  the  existing  law,  what,  if  any,  consideration 
can  the  commission  give  to  the  cost  of  transportation  to  the  individual 
road  ? 

Mr.  Hall.  It  can  give  consideration  to  everything  put  into  the 
record  before  us,  but  we  are  confrontetl  with  some  difficulties  in  regard 
to  that  question.  It  maj  be  that  we  have  authority,  in  the  case  of 
an  interstate  road  crossing  the  boundary  between  States,  doing  a 
local  traffic  entirely  on  its  own  rails,  to  allow  a  higher  interstate 
rate  than  to  one  generally  engaged  in  interstate  traffic.  We  have  in 
the  case  of  the  Orient,  in  one  way  or  another,  authorized  the  charging 
of  a  higher  local  rate  and  a  diversion  of  traffic  to  the  Orient,  ancf  in- 
duced other  carriers  to  forego  their  right  to  it  in  order  to  keep  that 
road  alive.  This  has  helped  the  situation,  and  it  may  become  a 
very  useful  member  of  society  before  we  get  through  with  it.     In 
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dealing  with  such  cases  we  sometimes  revise  the  division  of  jomt 
rates  with  other  carriers.  The  rate  from  A  to  B  may  be  the  same 
over  the  lines  of  several  carriers;  probably;  would  be  under  the  rate 
adjustment.  By  one  rate  the  transportation  might  be  wholly  over 
the  rails  of  one  carrier.  By  another  route  the  traffic  would  move  to 
some  intermediate  point  over  one  line  and  the  remainder  of  the  way 
over  another  line.  While  the  rates  remain  the  same,  we  are  given 
authority  to  fix  the  divisions  as  between  those  carriers  where  they 
do  not  agree.     The  statute  provides  that: 

In  so  prescribing  and  determining  the  division  of  joint  rates,  fares  and  ^arges, 
the  commission  shall  give  due  consideration,  among  other  thmgs,  to  the  efficiency 
with  which  the  carriers  concerned  are  operating,  the  amount  of  revenue  re- 
quired to  pav  their  respective  operating  expenses,  taxes,  and  a  fair  return  on 
their  railway 'propertv  held  for  and  used  in  the  service  of  transportation,  and  the 
importance  to  the  public  of  the  transportation  services  of  such  earners,  and  also 
whether  any  particular  participating  carrier  is  an  originating,  intermediate,  or 
delivering  line,  and  anv  other  fact  or  circumstance  which  would  ordinarily, 
without  regard  to  the  mileage  haul,  entitle  one  carrier  to  a  greater  or  less  pro- 
portion than  another  carrier  of  the  joint  rate,  fare  or  charge. 

But  that  joint  rate,  fare  or- charge  would  probably  have  to  be  the 
same  over  all  these  various  routes,  because  if  higher  over  one  than 
over  another  people  would  not  ship  over  it. 

Mr.  Lea.  You  have  the  power  to  help  that  individual  line  in 

that  way?  ,.   •  •         j-   •  •   ^ 

Mr.  Hall.  We  can  help  it  somewhat  by  a  division  of  joint 
rates.  If  the  movement  is  purely  local  over  its  line  with  no  compe- 
tition, it  can  be  authorized  to  charge  more  and  get  it.  Of  course,  it 
can  be  so  authorized  in  the  other  case,  but  it  could  not  get  it. 

Mr.  Lea.  I  suppose  in  the  general  principle  of  rate-making  you 
could  not  accept  the  theory  of  cost  of  transportation? 

Mr.  Hall.  No,  sir.  We  can  not  take  cost  as  determmative.  It 
is  an  element  to  be  considered  in  so  far  as  it  can  be  ascertained,  and 
of  late  years  some  progress  has  been  made  in  studies  along  those  lines 
But  the  difficulties  are  many  and  the  cost  of  handling,  carrying,  and 
delivering  a  given  commodity  varies  with  the  circumstances  sur- 
rounding the  transportation,  including  the  volmne  of  traffic.  The 
volume  of  traffic  varies  greatly  on  different  roads  and  at  different 

times. 

The  Chairman.  The  committee  will  adjourn  until  to-morrow  morn- 
ing at  10  o'clock.  .,  T^    J 

(Whereupon,  at  12.30  p.  m.,  the  committee  adjourned  until  J^riday, 
June  11,  1926,  at  10  o'clock  a.  m.) 
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House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Friday,  June  11,  1926. 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 
(chairman)  presiding^. 

The  Chairman.  The  committee  will  please  come  to  order. 

STATEMENT  OF  ALFEED  P.  THOM,  GENERAL  COUNSEL  OF 
THE  ASSOCIATION  OF  RAILWAY  EXECUTIVES  AND  OF  THE 
AMERICAN  RAILWAY  ASSOCIATION,  WASHINGTON,  D.  C. 

Mr.  Thom.  Mr.  Chairman  and  gentlemen,  my  name  is  Alfred  P. 
Thom.  I  am  general  counsel  of  the  Association  of  Railway  Execu- 
tives and  of  the  American  Railway  Association.  I  appear  here  in 
my  capacity  as  counsel  for  the  Association  of  Railway  Executives.  ^ 

At  a  meeting  of  the  executive  conmiittee  of  that  association  held 
ftt  Chicago,  on  October  23,  1925,  the  following  resolution  was  adopted: 

Inasmuch  as  both  the  President  and  Congress  have  committed  the  Government 
CO  the  policv  of  consolidation  of  rail  carriers  engaged  in  interstate  commerce,  it  is 
the  sense  of  this  association  that,  if  legislation  on  that  subject  is  to  be  enacted  at 
the  approaching  session  of  Congress,  it  should  provide: 

1.  For  a  permissive,  as  contradistinguished  from  a  compulsory,  system,  under 
which  two  or  more  carriers  may  agree  upon  a  consolidation,  subject  to  the  ap- 
proval of  the  Interstate  Commerce  Commission,  which  should  be  empowered  to 
approve  it  or  to  disapprove  it,  or  to  permit  it  only  with  modifications  or  on  con- 
ditions. If  the  modifications  or  conditions  are  found  to  be  impracticable,  or  the 
terms  on  which  they  can  be  carried  out  are  found  to  be  unreasonable,  the  nght 
should  be  reserved  to  submit  the  facts  to  the  commission,  which  should  have 
power  to  consider  the  proposed  modifications  and  conditions  anew  in  the  light  of 
the  facts,  and  to  modify  them,  annul  them,  or  prescribe  terms  on  which  they  may 

be  availed  of.  ,  .  ,  .  .,  j    *  x  •  *^ 

2.  For  Federal  methods  and  machinery  which  may  be  availed  of  to  carry  into 
effect  any  consolidation  which  is  approved  and  permitted  by  the  commission. 

3.  For  a  report  to  Congress  by  the  commission,  at  the  expiration  of  a  given 
term  of  years,  of  what  has  been  accomplished  at  that  time  in  the  way  of  con- 
solidations, and  the  commission's  recommendations,  in  the  hght  of  conditions 
then  existing,  of  further  proceedings.  ,   .        ,  .,.    ,  -xx 

The  general  counsel,  with  the  aid  and  under  the  advice  of  the  law  committee, 
is  instructed  to  direct  his  efforts  toward  making  the  foregoing  principles  effective 
in  any  legislation  that  may  be  enacted. 

I  should  explain  to  the  committee  that  I  am  aided  in  the  per- 
formance of  my  duties  by  what  we  know  as  a  law  committee.  That 
committee  consists  of  about  35  members  and  all  of  them  are  general 
counsel  of  the  roads  that  are  members  of  the  association. 

This  committee  will,  of  course,  appreciate  that  in  a  body  of  men, 
perhaps  from  eighty  to  a  hundred  in  number,  all  of  whom  are  execu- 
tives  of  these  larger  roads  and  who  have  gained  their  positions 
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because  they  possess  qualities  of  individuality,  it  is  very  hard  to 
find  an  absolute  agreement  among  them  as  to  even  the  major 
problems  relating  to  the  railroads. 

I  have  no  doubt  you  gentlemen  have  found  sometimes  that  you 
differ  among  yourselves  as  to  questions  of  policy.  I  say  that  because 
I  think  it  is  fair  to  state  to  the  "committee  that  there  is  probably  some 
difference  of  opinion  among  the  railroad  executives  as  to  the  desir- 
ability of  consolidation.  But  my  belief  is  that  a  very  great  majority 
of  the  executives  think  that  it  is  a  wise  policy,  if  it  is  made  per- 
missive. 

You  can  readily  understand  that  an  executive  of  a  road  that  is  not 
of  a  type  that  will  be  made  the  stem  of  some  consolidation,  but  that 
is  doing  an  important  and  successful  work  is  apt  to  feel  that  the  situa- 
tion is  pretty  good  as  it  is,  where  he  is  concerned,  and  he  sees  no 
reason  why  there  should  be  machinery  for  taking  him  into  some  other 
association. 

Then  there  are  at  the  other  extreme  men  charged  with  large 
responsibilities,  representing  very  large  properties,  who  are  obliged 
to  take  more  of  a  national  or  general  view  of  the  situation  and  who 
see  that  there  are,  from  the  standpoint  of  a  better  service  and  a 
better  organization,  reasons  in  favor  of  a  permissive  system  of  con- 
solidation. 

It  is  also  proper,  I  think,  to  call  attention  to  the  fact  that  this 
policy  of  consolidation  did  not  originate  with  the  railroad  executives. 
It  originated  with  the  gentlemen  performing  their  duties  here  in 
Congress,  in  trying  to  create  a  better  system  of  regulation,  which 
finally  took  form  in  the  transportation  act  of  1920.  At  that  time 
those  of  you  who  were  in  Congress  realized  that  there  was  a  very 
great  interest  in  the  question  of  providing  for  the  weak  lines  of  rail- 
roads. The  method  finally  agreed  upon  and  stimulated  by  the 
desire  to  take  care  of  the  weak  roads  was  first,  the  recognition  of  the 
group  method  of  rate  making,  coupled  with  a  percentage  of  value 
whicn  should  be  a  measure  of  the  aim  which  the  commission  should 
endeavor  to  reach  in  providing  revenues,  and,  deeming  that  that 
would  meaii  rates  higher  than  would  be  made  if  they  had  only  the 
strong  roads  to  consider,  the  conclusion  was  reached  that  a  certain 
proportion  of  the  earnings  above  a  given  per  cent  should  be  taken 
away  from  those  carriers  that  earned  them. 

That  method  has  been  defined  by  the  chairman  of  the  Senate 
committee  as  an  ad  interim  or  makesnift  method  of  dealing  with  this 
weak  road  problem.  The  ultimate  and  final  method  of  dealing  with 
it  wfis,  in  the  opinion  of  those  gentlemen,  through  consolidation. 

So  that  this  whole  policy  which  you  gentlemen  are  now  considering 
and  which  I  think  Congress  has  very  distinctly  adopted, has  its  genesis 
in  the  desire  to  take  care  of  these  roads  that  are  doing  a  usefid  serv- 
ice to  the  public,  but  are  not  strong  enough  to  continue  that  service 
without  some  change  in  method  of  regulation. 

Now,  the  question  has  arisen  as  to  whether  this  is  a  policy  of  Con- 
gress. In  the  transportation  act,  in  section  5,  provision  is  made  for 
consolidations.  Notliing  is  there  said  as  to  a  declaration  of  a 
policy.     It  was  not  necessary  to  say  that  then.    A  declaration  of 
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policy  under  that  act  does  not  perform  the  function  which  a  declara- 
tion would  perform  imder  an  act  framed  in  a  different  manner. 

Under  that  act  the  commission  was  directed  to  make  a  map  of  the 
United  States,  assigning  all  the  railroads  to  a  consolidated systeni 
under  rules  there  laid  down  for  their  guidance  as  to  how  they  should 
make  that  system.  These  rules  we  find  in  paragraph  4  of  section  5, 
and  they  are  laid  down  as  follows : 

In  the  division  of  such  railways  into  such  systems  under  such  plan,  competition 
shall  be  preserved  as  fully  as  possible  and  wherever  practicable  the  existmg  routes 
and  channels  of  trade  and  commerce  shall  be  maintained.  Subject  to  the  fore- 
ffoinff  requirements,  the  several  svstems  shall  be  so  arranged  that  the  cost  of  trans- 
portation as  between  competitive  svstems  and  as  related  to  the  values  of  the 
properties  through  which  the  service  is  rendered  shall  be  the  same,  so  far  as  prac- 
ticable so  that  these  systems  can  employ  uniform  rates  m  the  movement  of  coin- 
petitive  traffic  and  under  efficient  management  earn  substantially  the  same  rate 
of  return  upon  the  value  of  their  respective  railway  properties. 

The  commission  had  nothing  to  do  except  to  make  a  map  in  con- 
formity to  thoseprinciples  in  the  transportation  act.  When  we  consider 
that  the  commission  wa^  directed  to  make  a  map  of  all  the  railroads  of 
the  United  States— a  stupendous  undertaking— and  that  they  should 
do  it  under  rules  that  would  concern  the  movement  of  all  the  traffic 
of  the  IJnited  States  in  a  way  defined  in  the  act  itself,  and  that  when 
that  map  was  made,  all  the  regulations  of  States  or  the  Federal  Gov- 
ernment contrary  to  it  should  disappear,  it  is  impossible  for  me  to 
fail  to  make  the  inference  that  Congress  thereby  adopted  consciously 
a  policy  in  favor  of  consolidation. 

I  know  that  a  member  of  this  committee  for  whom  I  have  the 
highest  respect,  Mr.  Hoch,  feels  that  perhaps  that  inference  is  not 
controlling.  I  do  not  feel  that  I  can  concur  in  that  view  of  it.  It 
seems  to  me  that  the  inference  is  overwhelming,  when  you  consider 
the  stupendous  task  that  is  laid  upon  the  interstate  Commerce 
Commission,  the  cost  of  it  out  of  the  Government's  funds,  the  care 
with  which  it  is  done,  and  the  laying  aside  of  every  law  of  Congress 
antl  of  every  State  that  interfered  with  it,  that  that  was  a  deliberate 
and  conscious  declaration  of  policy  of  the  Congress  of  the  United 
States  in  favor  of  consolidation.  ^•^     - 

When  we  link  that  with  the  origin  of  the  scheme  of  consolidation 
which  was  to  be  the  final  step  in  the  solution  of  this,  what  was  known 
as  a  weak  road  problem,  the  inference  which  I  have  suggested  be- 
comes even  stronger.  . 

So  that  to  my  mind,  I  think  that  this  preamble  to  the  resolution 
in  which  the  policy  of  Congress  in  favor  of  consolidation  is  referred 
to  as  an  established  policy,  is  amply  justified  by  what  Congress  has 

done. 

Now,  when  we  go  beyond  that  (and  simply  to  make  the  record 
complete  for  my  purposes,  although  this  has  been  referred  to  already 
by  Doctor  Duncan),  1  find  and  wish  to  make  a  part  of  the  record,  the 
following  significant  references  to  the  matter  by  the  President  in 
three  messages,  the  first  in  his  message  of  December,  1923,  the  second 
in  his  message  of  December,  1924,  and  the  thu-d  in  his  message  of 
December,  1925,  and  I  think  we  will  see  that  the  preamble  to  this 
resolution  in  respect  to  the  attitude  of  the  President  in  regard  to  the 
policy  of  consolidation  is  also  amply  justified. 
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I  read  from  his  message  of  December,  1923,  as  follows: 

The  law  for  consolidations  is  not  sufficiently  effective  to  be  expeditious.  Addi- 
tional legislation  is  needed,  giving  authority  for  voluntary  consolidations,  both 
regional  and  route,  and  providing  government  machinery  to  aid  and  stimulate 
such  action,  always  subject  to  the  approval  of  the  Interstate  Commerce  Com- 
mission. *  *  ♦  Should  this  permissive  consolidation  prove  ineffective  aft€r 
a  limited  period,  the  authority  of  the  Government  will  have  to  be  directly  invoked; 
Consolidation  seems  to  be  the  only  feasible  method  for  the  maintenance  of  an 
adequate  system  of  transportation,  with  an  opportunity  to  so  adjust  freight  rates 
as  to  meet  such  temporary  conditions  as  now  prevail  in  some  agricultural  sections. 

In  his  message  of  December,  1924,  on  this  subject  he  says: 

In  my  message  last  year,  I  emphasized  the  necessity  for  further  legislation 
with  a  view  to  expediting  the  consolidation  of  our  railways  into  larger  systems. 
The  principle  of  Government  control  of  rates  and  profits  now  thoroughly  em- 
bedded in  our  governmental  attitude  toward  natural  monopolies  such  as  the 
railways,  at  once  eliminates  the  need  of  competition  by  small  units  as  a  method 
of  rate  adjustment. 

Competition  must  be  preserved  as  a  stimulus  to  service,  but  this  will  exist  and 
can  be  increased  under  enlarged  systems.  Consequently,  the  consolidation  of 
railways  into  larger  units  for  the  purpose  of  securing  substantial  values  to  the 
public  which  will  come  from  larger  operation,  has  been  the  logical  conclusion  of 
Congress  in  its  previous  enactments  and  is  also  supported  by  the  best  opinion 
in  the  country. 

Such  consolidation  will  assure  not  only  a  greater  element  of  competition  as  to 
service,  but  it  will  afford  economy  in  operation,  greater  stability  in  railway  earn- 
ings and  more  economical  financing.  It  opens  large  possibilities  of  better  equal- 
ization of  rates  between  different  classes  oi  traffic  so  as  to  relieve  undue  burdens 
upon  agricultural  products  and  raw  materials  generally,   which  are  now  not 

fossible  without  ruin  to  small  units  owing  to  the  lack  of  diversity,  of  traffic, 
t  would  also  tend  to  equalize  earnings  in  such  fashion  as  to  reduce  the  importance 
or  section  15-A  at  which  criticism,  often  misapplied,  has  been  directed. 

A  smaller  number  of  units  would  offer  less  difficulties  in  labor  adjustments  and 
would  contribute  much  to  the  solution  of  terminal  difficulties.  The  consolida- 
tions need  to  be  carried  out  with  due  regard  to  public  interest  and  to  the  rights 
and  established  life  of  various  communities  in  our  country.  It  does  not  seem  to 
me  necessary  that  we  endeavor  to  anticipate  any  final  plan  or  adhere  to  any 
artificial  or  unchangeable  project  which  will  stimulate  a  fixed  number  of  systems, 
but  rather  we  ought  to  approach  the  problem  with  such  a  latitude  of  action  that 
it  can  be  worked  out  step  by  step  in  accordance  with  the  comprehensive  con- 
siderations of  public  interest. 

Whether  the  number  of  ultimate  systems  shall  be  more  or  less  seems  to  me 
can  only  be  determined  by  time  and  actual  experience  in  the  development  of 
such  consolidations.  Those  portions  of  th^  present  law  contemplating  consolida- 
tions are  not  sufficiently  effective  in  producing  expeditious  action  and  need 
amplification  of  the  authority  of  the  Interstate  Commerce  Commission,  par- 
ticularly in  affording  a  period  for  voluntary  proposals  to  the  commission  and  in 
supplying  Government  pressure  to  secure  action  after  the  expiration  of  such  a 
period. 

He  makes  a  shorter  reference  to  the  matter  in  his  message  of  Decem- 
ber, 1925,  and  I  will  read  an  extract  from  that: 

The  railroads  throughout  the  country  are  in  a  fair  state  of  prosperity.  Their 
service  is  good  and  their  supply  of  cars  is  abundant.  Their  condition  would  be 
improved  and  the  public  better  served  by  a  system  of  consolidations.  I  recom- 
mend that  the  Congress  authorize  such  consolidations  under  the  supervision  of 
the  Interstate  Commerce  Commission,  with  power  to  approve  or  disapprove 
when  proposed  parts  are  excluded  or  new  parts  added. 

Now,  I  have  read  from  the  act  and  read  from  these  messages  of 
the  President  as  the  basis  for  the  action  taken  by  the  railroad  exec- 
utives, in  pursuance  of  which  I  am  now  appearing  before  this  com- 
mittee. Perhaps  it  might  not  be  without  interest  to  recapitulate  the 
considerations  which  have  probably  brought  those  public  men  who 
favor  consolidations  to  that  point  of  view. 


The  first  of  these  that  I  will  refer  to  is  the  weak-lines  problem. 
No  one  has  attempted  to  sustain  the  proposition  that  there  is  not  a 
problem  of  sustaining  roads  which  are  valuable  to  the  communities 
they  serve  and  at  the  same  time  are  hardly,  if  at  all,  self-sustaining. 

Opinion  has  crystaUized  to  the  effect  that  if  those  hues  are  made 
parts  of  larger  systems,  there  will  be  a  solution  of  the  question  so  far 
as  the  roads  that  are  thus  made  parts  of  larger  systems  are  con- 
cerned. Any  plan  that  is-  adopted  by  Congress  would,  I  think,  be 
deficient  if  it  did  not  have  that  problem  in  view. 

How  far  it  can  be  successfully  carried  out  is  a  matter  for  the  future 
to  determine,  but  the  experien(?e  of  the  railroads  so  far  gives  promise 
of  a  large  advance  along  that  line.  I  once  heard  Mr.  Henry  Walters 
who  is  at  the  head  of  perhaps  one  of  the  most  successful  lines  of  rail- 
road in  the  country,  the  Atlantic  Coast  Line,  say  this:  That  his  line 
was  made  up  of  a  large  number  of  small  lines,  and  that  if  each  one  of 
those  lines  were  independently  operated,  it  would  hardly  be  self- 
sustaining,  and  yet,  thrown  into  a  larger  system,  it  has  become  one 
of  the  greatest  earners  and  one  of  the  most  efficient  servants  of  the 

public  in  the  country.  ,     ^  ,       ,   ^i 

Mr.  HuDDLESTON.  Mr.  Chairman,  may  I  ask  Colonel  Ihom  a 
question?     Do  you  know  what  the  earnings  for  the  Coast  Line  for 

1925  were? 

Mr.  Thom.  No,  sir;  I  don't  remember. 

Mr.  HuDDLESTON.  As  I  recollect,  in  1924,  it  amounted  to  17  per 
cent  on  capitalization. 

Mr.  Thom.  I  do  not  carry  those  figures  m  my  mmd.  i  will  see 
whether  Doctor  Duncan  can  find  that  for  you. 

Mr.  HuDDLESTON.  You  mentioned  the  fact  of  the  large  earnings, 
and  in  that  connection  I  should  like  to  know  just  what  they  were. 

Doctor  Duncan.  Do  you  want  to  know  the  net  railway  operating 

income?  ,  .i.    ^     x 

Mr.  HuDDLESTON.  I  wanted  to  know  the  percentage  on  the  tenta- 
tive valuation  and  also  on  capitalization. 

Doctor  Duncan.  I  do  not  have  the  figures  in  that  way  here. 

Mr.  Thom.  We  can  get  that,  if  you  desire  it,  Mr.  Huddleston. 

The  reason  for  that  is  not  far  to  seek.  Of  course,  the  earnings  of  a 
railroad  are  largelv  affected  by  the  length  of  haul,  and  if  traffic 
originating  on  one^of  these  fines  which  will  become  a  feeder  fine  is 
hauled  not  only  to  the  junction  point,  but  is  hauled  a  long  distance 
toward  destination  or  to  destination  over  the  main  lines  of  that  road, 
it  becomes  a  contributor  to  the  earnings,  not  only  to  the  extent  of 
the  service  performed  up  to  the  junction  point,  but  of  its  furnishing 
traffic  which  is  made  the  subject  of  the  long  haul  on  the  main  hue  of 

the  road.  «.        i      ^      * 

Mr.  BuRTNESS.  Just  what  is  the  reason  for  that^  Assuming 
that  the  division  between  the  two  were  fair— that  is,  the  division 
of  the  joint  rate— just  why  is  that  true?     I  wish  that  you  would 

amplify  that.  ,.      .        ,       rr.        .li_  i. 

Mr.  Thom.  You  can  coordinate  the  coUection  of  traffic  m  that  way. 
You  can  always  get  all  the  contributions  of  that  feeder  to  go  to  that 
line.  Then  it  does  not  go  to  any  intermediate  line  which  it  may  cross. 
It  does  not  go  to  some  other  line,  but  it  all  goes  to  that  line  and  there- 
fore it  enjoys  all  the  traffic  originating  on  that  line.     It  is  a  part  of 
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its  own  system.  Moreover,  with  the  larp:er  transportation  capacity 
of  what  1  have  referred  to  as  the  feeder  lines,  incident  to  their  asso- 
ciation with  strong  systems,  communities  tributary  to  them  are 
developed  and  their  traffic  increases. 

So  that,  looking  at  it  from  that  point  of  view,  the  question  of  the 
value  of  a  weak  hne  to  a  road  that  undertakes  to  absorb  it,  must  be 
considered  not  only  from  the  situation  as  it  is  at  the  time  that  the 
absorption  takes  place,  but  of  the  legitimate  prospective  value  of 
that  fine  to  the  absorbing  line. 

I  say  that  because  I  want  to  indicate  that  there  is  some  inducement 
to  a  carrier  to  take  on  a  line  with  possibilities.  They  may  be  un- 
developed possibilities  when  the  two  hues  are  dissociated.  They 
may  be  capable  of  development  into  something  useful  after  the 
association. 

It  can  not  be  denied  that  every  proposal  for  the  acquisition  for 
one  of  these  weak  lines  must  be  treated  from  the  standpoint  of  its 
commercial  and  financial  justification.  If  it  is  not  justified,  there 
will  be  no  way  of  securing  the  acquisition  of  that  line  under  a  volun- 
tary system,  and  the  public  is  interested  even  more  largely,  perhaps, 
than  the  railroads  themselves,  in  the  terms  on  which  that  acquisition 
is  to  be  made  being  such  as  can  be  conmiercially  justified,  for  this 
reason:  That  the  public  interest  is  most  largely  concerned  with  the 
railroads  that  are  doing  the  business  of  the  country.  It  is  to  a  lesser 
extent  involved  in  those  railroads  which  ought  to  be  supported,  but 
on  which  the  real  commerce  of  the  country  is  not  dependent. 

That  being  so,  the  public  can  not  look  with  inaifference  at  any 
proposal  that  would  weaken  those  lines  which  are  now  carrying  the 
commerce  of  the  country.  Whatever  is  done  in  the  way  of  consoli- 
dation must  strengthen,  not  weaken,  the  transportation  system  and 
f acihties  of  the  country,  and  in  acquiring  these  lines,  no  such  bargain 
ought  to  be  permitted,  as  will  have  the  effect  of  weakening  or  the 
substantial  tendency  to  weaken  the  facilities  on  which  the  commerce 
of  the  country  is  now  dependent. 

What  a  catastrophe  it  would  be  if  the  New  York  Central  lines,  or 
the  Pennsylvania,  or  the  Santa  Fe,  should  be  permitted  to  make  such 
inconsiderate  arrangements  with  weaker  fines  that  they  would  have  to 
withdraw  a  part  of  their  service  to  the  public  and  render  it  in  a  less 
efficient  manner.  So  that  I  say  that  this  question  of  the  absorption  of 
the  weak  lines  by  the  strong  must  be  carried  out  under  a  policy  that 
will  not  weaken,  but  will  strengthen  the  transportation  facifities  on 
which  the  public  is  dependent;  that  unjustified  arrangements  for 
taking  over  the  weak  lines  would  be  a  severer  blow  at  the  pubhc 
if  they  weaken  the  roads  which  are  doing  the  business  of  the  country, 
than  it  will  be  even  to  the  railroads  that  are  injured  by  the  terms  of 
the  acquisition,  and  that  in  consequence  of  that,  it  is  of  the  utmost 
importance  that  the  natural  law  of  reasonable  negotiation  and  bar- 
gaining shall  be  permitted  to  take  effect  in  the  acquisition  of  these 
smaller  roads. 

The  weak  roads  ought  to  be  paid  what  their  value  justifies.  They 
ought  not  to  be  paid  more  than  their  value  justifies.  For  every  cent 
or  every  dollar  that  the  strong  road  pays  in  excess  of  what  it  ought 
to  pay,  to  that  extent  it  is  weaicening  its  capacity  to  perform  a  service 
on  w^hich,  in  reality,  the  business  of  the  coimtry  is  diependent. 
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So  that  I  look  forward  under  a  proper  permissive  act  to  g^at 
progress  being  made  in  taking  care  of  this  weak  line  problem.  But 
evervbody  must  realize  at  the  start,  it  seems  to  me,  and  the  sooner 
and  more  completely  it  is  realized,  the  better  for  the  success  of  the 
transportation  systems  of  the  country,  that  what  is  done  must  be 
justified  by  the  reasonableness  and  propriety  of  dealing  between  man 
and  man  on  that  subject,  and  that  no  law  of  Congress  ought  to  be 
hoped  for  that  would  make  an  artificial  value  for  one  of  these  railroads 
to  be  paid  by  another  railroad,  because  the  road  that  is  to  pay  it  is  the 
most  valuable  of  the  two  in  its  service  to  the  pubhc,  and  the  public 
can  not  for  an  instant  tolerate  the  idea  of  weakening  the  capacity  of 

that  railroad  for  service.  ,     •         *  ^ 

Another  inducing  cause,  probabljr,  for  the  conclusion  of  Congress 
in  respect  to  consolidation  was  this:  The  present  method  of  rate 
making  as  it  appears  upon  the  face  of  the  statute  itself,  results,  as  m 
the  anticipation  of  Congress  it  would  result,  in  some  shippers  havmg 
to  pay  more  than  they  ought  to  pay  in  the  way  of  rates  if  the  du-ect 
service  to  them  be  alone  considered. 

The  act  itself  says  that  vou  can  not  support  this  system  unless  you 
pay  rates  higher  than  woiild  be  necessary  if  you  had  only  the  strong 
lines  to  consider,  which,  being  interpreted,  means  that  the  shippers 
on  the  strong  lines  have  rates  higher  than  they  would  have  if  the 
service  to- them  alone  were  considered.  So  that  in  the  present  system 
we  have  a  situation  in  which  the  shippers  on  the  strong  lines  are 
supporting  the  weak  lines.  It  comes  out  of  their  procket.  They  are 
paying  more  than  they  ought  to  in  order  that  the  weak  lines  may  live. 

Well,  is  that  a  policy  which  Congress  can  permanently  indorse  ?  It 
all  might  be  very  well  for  those  gentlemen  who  do  not  appreciate, 
perhaps,  the  consequences  of  unjust  or  inconsiderate  treatment  to  a 
road  that  happens  to  be  strong,  if  that  road  were  to  pay  it.  but  where 
does  that  road  get  the  monev  which  is  to  be  recaptured  and  which  is 
levied  in  order  to  take  cafe  of  the  weak  lines?  The  statute  says 
that  you  get  it  from  having  rates  higher  on  the  strong  roads  than  are 
justified  in  order  that  the  weak  lines  may  live. 

When  you  come  to  an  analysis  of  that  situation,  it  means  that  the 
present  system  is  working  out  so  that  the  shippers  on  the  strong  lines 
are  overcharged  in  order  to  support  the  weak  lines,  and  that  the  fund 
which  you  are  relying  on  to  support  the  weak  lines  is  taken  by  an 
overcharge  from  the  shippers  on  the  strong. 

I  have  no  doubt  that  that  consideration  had  something  to  do  with 
the  idea  which  seems  to  have  taken  hold  of  the  mind  of  Congress, 
that  that  ought  not  to  be  a  permanent  situation,  but  that  some  other 
solution  of  this  weak  line  problem  should  be  sought  and  the  solution; 
which  thev  have  adopted  is  consolidation,  taking  in  the  weak  lines 
by  the  strong  on  some  justified  basis,  and  then  making  your  rates 
to  the  shippers  what  they  ought  to  be— not  higher  than  they  ought 

to  be.  ,  1  •       .    J 

In  other  words,  according  to  this  concept  when  rate  making  is  done 
with  reference  to  the  needs  of  all  the  roads  in  a  group,  it  is  impossible 
to  make  that  rate  on  the  merits  of  the  rate  as  related  to  the  service, 
but  it  is  made  for  an  ulterior  and  artificial  purpose,  and  that  is  to 
do  something  more  with  it — take  care  of  the  weak  lines  that  furnish 
none  of  this  service  that  the  shipper  and  the  strong  line  paid  for,  on 
the  theory  that  the  shipper  on  the  strong  line— and  it  has  been  so 
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declared  by  the  Supreme  Court  of  the  United  States — ^has  an  inter- 
est in  a  complete  system  of  transportation  and  therefore  it  is  not 
unjust  to  charge  him  something  for  the  support  of  the  roads  the  serv- 
ices of  which  he  does  not  enjoy. 

Another  consideration  which  I  have  no  doubt  was  potential  with 
Congress  in  arriving  at  this  conclusion  is  this 

Mr.  Garber  (interposing).  What  conclusion  do  you  refer  to  there 
that  Congress  has  arrived  at? 

Mr.  TflOM.  In  favor  of  the  policy  of  consolidation. 

Mr.  Garber.  Has  Congress  spoken  on  that  question  yet? 

Mr.  Thom.  I  think  so.  Perhaps  you  were  not  here,  Judge,  when 
I  treated  that  subject  quite  fully  m  the  opening  part  oif  ray  remarks. 
I  shall  be  glad  to  do  it  over  again  when  the  time  lor  questions  comes. 

Mr.  Garber.  I  understand  that  under  the  present  law  voluntary 
consolidation  is  provided  for,  with  the  approval  of  the  commission, 
but  compulsory  consolidation  to  the  extent  provided  for  in  this  bill 
has  not  as  yet  been  passed  upon,  has  it? 

Mr.  Thom.  There  is  no  compulsion  under  this  bill  or  under  the 
existing  law. 

Mr.  Garber.  It  is  not  compulsion,  but  it  facilitates  consolidation, 
does  it  not  ? 

Mr.  Thom.  Oh,  yes;  it  facilitates  it. 

Mr.  Garber.  More  than  under  the  present  law? 

Mr.  Thom.  Yes;  but  it  does  not  compel  it. 

I  was  saying  that  another  of  the  consicierations  which  I  assume  was 
potential  with  Congress  in  arriving  at  this  conclusion  in  favor  of 
consolidations 

Mr.  Shallenberger  (interposing).  Will  it  interrupt  you  to  ask 
you  this  question?  You  indicated  from  the  last  of  the  President's 
messages,  I  believe,  that  if  this  matter  was  not  brought  about  volun- 
tarily, there  might  come  a  time  when  Congress  would  in  some  way 
bring  it  about  by  other  means.  Isn't  that  implied  in  the  President  s 
message  ? 

Mr.  Thom.  It  is. 

Mr.  Shallenberger.  Do  you  think  it  is  possible  under  our 
Constitution  to  compel  two  systems  to  consolidate? 

Mr.  Thom.  That  is  a  very  difficult  question.  I  do  not  think  it 
can  be  done  by  private  means.  Governor. 

I  mean  by  that  Congress  can  not  compel  the  use  of  private  means 
for  that  purpose.  Congress  can,  of  course,  provide  the  means  for 
doing  it,  and  can  do  it,  but  I  do  not  think  it  can  compel  the  invest- 
ment of  private  means  to  do  it. 

I  was  saying,  Mr.  Chairman  and  gentlemen,  that  another  one  of 
the  suggestions  which  probably  operated  in  favor  of  this  system,  in 
the  mind  of  Congress,  is  this: 

That  the  result  of  consohdation  would  be  the  creation  of  a  system 
of  transportation  of  greater  dependability,  efficiency,  adequacy,  and 
capacity.  The  moment  that  you  associate  a  road  ojf  lesser  capacity 
with  a  road  with  capacity  to  carry  it  you  improve  the  service.  The 
road  that  takes  it  over  must  operate  it  and  has  the  means  to  operate 
it  in  a  better  way  than  the  road  that  did  not  have  the  means  to  do 
that,  and  it  becomes  a  part  of  the  system  with  capacity  enough  to 
develop  it  and  to  make  it  render  a  real  service,  to  improve  its  equip- 
ment, to  improve  its  roadbed  and  its  raib,  to  furnish  a  prompter 
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and  a  more  adequate  service;  and  it  becomes  a  better  machine  asso- 
ciated  therefore  with  the  road  ha^ng  the  capacity  to  develop  it 
than  it  will  be  if  left  alone,  with  inadequate  means  to  perform  the 

service  i 

It  has  been  held  by  the  Supreme  Court  of  the  United  States  that 
a  railroad  can  be  required  to  perform  a  service  such  as  that  between 
a  point  on  the  Atlantic  Coast  Line  and  Raleigh,  N.  C,  to  run  trams 
more  frequently  than  that  particular  service  wiU  pay  for  if,  from 
all  their  service,  they  can  obtain  the  revenues  that  are  required  to 
escape  the  line  of  confiscation.  .    ,  .i.  .,  j 

So  that  Congress,  doubtless,  had  in  mind  if  these  roads  are  asso- 
ciated into  an  efficient  and  self-sustaining  system,  that  there  will  be 
created  an  agency  of  greater  usefuhiess  in  the  way  of  performing  the 

r>iiblic  service 

Then  another  one  of  the  considerations  which  doubtless  was  poten- 
tial with  Congi-ess,  I  have  already  adverted  to  to  a  certain  extent, 
and  that  is  that  it  will  permit  a  system  of  rate  making  which  is  more 
scientific,  fraught  with  fewer  injustices,  and  more  stimulating  to  the 
carriers  If  rates  are  made  ^nth  reference  to  the  service  instead  of 
with  reference  to  sustaining  some  weak  lines,  you  are  able  to  make 
a  rate  from  which  there  shall  no  longer  be  a  need  of  recapture.  What- 
ever such  a  system,  where  there  are  no  weak  lines  to  be  sustained, 
can  earn  from  reasonable  rates,  rates  that  are  not  made  higher 
because  of  the  weak  line  problem,  but  rather  made  just  for  the 
service  you  can  have  a  system  of  rates  that  will  enable  the  earner 
to  enjoy  what  it  earns,  and  have  all  the  fruits  of  its  enterprise,  of  Its 
economies,  and  of  its  efficiency.  .      i      •  .     r      * 

But  there  is  another  consideration  from  the  standpoint  of  rate- 
making  in  regard  to  this  matter  of  consolidation  which  is  very  poten- 
tial, doubtless,  in  the  minds  of  the  gentlemen  who  favor  this  system. 
The  members  of  this  committee  may  recall  that  Secretary  Hoover 
at  one  time  advocated  a  revision  of  the  rate  structure  of  the  country 
with  the  idea  of  taking  the  burden  off  of  the  traffic  which  could 
bear  it  least  and  putting  it  on  traffic  which  could  bear  it  better  He 
made  the  illustration  between  farm  products  and  first-class  traffic 
such  as  merchandise.  Now,  he  says,  ^'take  it  off  of  the  farm  prod- 
ucts and  put  it  on  the  merchandise.''  The  question  at  once  arose 
what  roads'  traffic  will  it  be  taken  off  and  what  roads  traffic  will 
it  be  put  on  ?  Will  that  road  be  the  same  ?  Does  the  road  t^t 
carries  the  agricultural  products  enjoy  enough  of  this  other  traffic 
of  merchandise  to  sustain  the  burden  ?  Will  you  not  under  such  a 
system  be  taking  from  the  road  that  is  carrying  agricultural  prod- 
ucts and  giving  to  some  other  road  in  an  industrial  community  the 
advantage  of  the  increased  rates  on  industrial  produ^s. 

So  there  was  your  problem.  You  were  taking  off  a  part  of  the 
revenues  of  the  road  carrying  the  agricultural  products,  and  while 
ostensibly  putting  it  on  some  other  traffic,  you  find  m  practice  that 
the  road  which  has  enjoyed  that  other  traffic  is  not  the  one  whose 
revenues  are  reduced  from  agricultural  sources,  but  you  are  making 
the  industrial  road  have  the  benefit  of  the  increase  and  you  are 
making  the  agricultural  road  bear  the  burden  of  the  reduction  with- 
out compensation  from  other  traffic.  Suppose  those  roads  are  thrown 
together  in  such  a  way  as  to  make  a  very  much  greater  diversity  of 
traffic   so  that  when  you  do  readjust  your  rates  and  take  them  otf  of 
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one  commodity  you  can  put  them  on  another  carried  by  the  same 
road.  As  you  increase  the  size  of  those  systems,  as  you  put  them  to 
gether  wisely,  you  get  into  a  region  where  you  can  apply  that  princi- 
ple better  and  to  a  larger  extent  than  you  can  where  one  road  is 
dependent  upon  one  class  of  traffic  to  a  preponderant  degree  and 
when  you  can  not  relieve  that  traffic  because  you  can  not  supply 
revenue  that  you  take  away  by  putting  on  some  other  traffic  tnat 
that  road  carries. 

In  that  same  connection  there  is  another  thing  that  ought  to  be 
very  distinctly  considered.  Let  us  look  at  this  present  theory  of 
divisions  between  two  roads,  the  needy  road  and  the  strong  road. 
The  present  law  says  that  you  make  that  division  with  regarcl  to  the 
needs  of  the  two  roads,  not  with  regard  to  the  service  alone,  but  with 
regard  to  the  needs.  No  matter  how  much  you  may  attempt  to  con- 
ceal that,  that  means  baldly,  taking  from  the  road  that  earns  and 
giving  to  the  road  that  does  not,  taking  from  the  road  that  is  per- 
forming service  and  giving  to  the  road  that  does  not  perform  the 
service,  not  making  the  divsion  proportionate  to  the  service  ren- 
dered by  each,  but  you  make  your  divisions  in  accordance  with  the 
financial  needs  of  the  two  roads. 

Mr.  Shallexberger.  Where  is  that  in  the  law  now? 

Mr.  Thom.  Where  is  it? 

Mr.  Shallenberger.  Yes. 

Mr.  Thom.  I  will  read  it  to  you.  You  will  find  in  section  15, 
paragraph  6,  of  the  interstate  commerce  act,  the  following  direction 
to  •the  interstate  Commerce  Commission,  on  page  43,  Mr.  Shallen- 
berger, -as  follows : 

In  so  prescribing  and  determining  the  divisions  of  joint  rates,  fares,  and  charges 
the  commission  shall  give  due  consideration,  among  other  things,  to  the  efficiency 
with  which  the  carriers  concerned  are  operated,  the  amount  of  revenue  required 
to  pay  their  respective  operating  expenses,  taxes,  and  a  fair  return  on  their  rail- 
way property  held  for  and  used  in  the  service  of  transportation,  and  the  impor- 
tance to  the  public  of  the  transportation  services  of  such  carriers  and  also  whether 
any  particular  participating  carrier  is  an  originating,  intermediate,  or  delivering 
line,  and  any  other  fact  or  circumstance  which  would  ordinarily,  without  regard 
to  the  mileage  haul,  entitle  one  carrier  to  a  greater  or  less  proportion  than  another 
carrier  of  the  joint  rate,  fare  or  charge. 

In  other  words,  the  revenue  needs  of  the  two  carriers  must  be 
considered  by  the  commission  in  making  this  division  of  rates. 

Mr.  Shallexberger.  And  not  on  the  service  rendered. 

Mr.  Thom.  Not  based  on  the  service  at  all. 

Mr.  Mapes.  You  say  that  with  no  limitation.  They  give  consid- 
eration to  not  only  the  needs  but  also  the  service. 

Mr.  Thom.  I  meant  to  say  that  is  one  of  the  considerations. 

'Mr.  Shallenberger.  It  is  not  entirely  service  rendered. 

Mr.  Thom.  It  is  not  dependent  on  the  test  alone  of  the  service 
rendered.  That  is  the  contention  made  by  a  number  of  these  roads. 
Take  the  New  England  division  case,  the  New  England  roads  came 
in  and  said,  *'We  need  more  money  and  we  ought  to  be  sustained, 
we  are  performing  an  essential  service  to  the  public,  and  we  want 
more  out  of  this  joint  rate,**  and  they  were  given  it  and  it  was  sus- 
tained by  the  Supreme  Court  on  that  ground.  Now,  whatever  may 
be  the  justification  for  such  a  policjr,  in  order  to  sustain  a  transpor- 
tation system,  I  think  everybody  will  agree  that  it  is  a  bad  principle, 
and  it  ought  to  be  abandoned  as  soon  as  a  better  method  can  be 
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found.  It  is  not  wholesome  and  it  is  un-American;  it  is  not  the  way 
we  conduct  our  own  business.  We  get  paid  for  what  we  do,  all  of 
us,  and  if  somebody  else  gets  paid  for  what  we  do,  we  think  they 
are  doing  us  an  injustice.  So  that  is  evidently  a  method  devised  for 
an  artificial  purpose,  and  if  a  method  can  be  devised  to  get  away 
from  the  necessity  for  that,  doubtless.  Congress  thought  it  was  a 
desirable  thing  to  do. 

I  have  adverted  to  another  consideration  which,  perhaps,  I  might 
approach  here  as  well,  and  that  is  to  the  recapture  provision.  I 
think  one  member  of  the  committee  the  other  day  referred  to  the  fact 
that  if  any  shipper  overpaid  for  the  service  he  got,  the  amount  of  the 
overpayment  belonged  to  him,  not  to  the  Government  of  the  United 
States.  I  have  never  been  able  to  come  to  any  other  conclusion  than 
that.  I  have  never  seen  by  what  title  the  Government  of  the  United 
States  could  take  from  the  shipper  more  than  it  ought  to  have,  than 
ho  ought  to  pay  for  his  service,  and  just  put  it  in  the  Treasury.  If 
that  shipper  overpays  he  is  the  man  to  whom  it  should  be  refunded,  if 
you  take  it  from  the  carrier,  but  not  the  Government  of  the  United 
States,  and  not  another  line  of  railroad. 

Mr.  Huddleston.  If  this  .money  were  taken  for  a  gift,  we  might 
say,  to  a  weaker  carrier,  it  might  be  said  that  it  was  for  the  purpose 
of  sustaining  the  general  transportation  system,  but  the  fact  is  it  is 
taken  and  put  in  the  Treasury  and  belongs  to  the  Government  of  the 
United  States,  and  the  only  advantage  that  the  weaker  line  ever  can 
get  from  it  under  the  law  is'^in  the  form  of  a  loan  which  must  be  amply 
secured  and  repaid  with  interest. 

Mr.  Thom.  That  is  true. 

Mr.  Shallenberger.  Would  you  not  say  it  would  be  legal  now  for 
the  United  States  to  say  that  we  can  do  the  very  thing  we  are  here 
discussing,  the  Supreme  Court  having  sustained,  the  provision  in 
question? 

Mr.  Thom.  I  am  speaking  of  it  from  the  standpoint  of  policy, 
not  from  the  standpoint  of  the  legaUtv  of  it.  While  I  stood  before 
this  committee  and  tried  to  persuade  them  against  the  justice  of  that 

g revision  at  the  time  it  was  enacted,  I  was  unsuccessful  then,  and  the 
upreme  Court  has  since  sustained  the  power,  but  I  do  not  think  it  is 
easy  for  us  to  see  the  justice  of  it. 

Mr.  Merritt.  As  a  matter  of  history,  I  think  you  will  remernber 
that  you  were  successful  before  this  committee  and  this  committee 
reported  out  a  bill  to  that  effect. 

Mr.  Thom.  We  did  succeed  so  far  as  this  committee  was  concerned, 
but  that  was  put  in  over  in  the  Senate. 

Mr.  Rayburn.  In  the  bill  that  we  were  considering  before  this 
committee  when  we  had  hearings,  was  there  such  a  provision  in  that? 
I  do  not  think  so.  I  think  the  whole  origin  of  15-A,  with  reference 
to  the  recapture,  was  over  in  the  Senate  committee  or  in  the  confer- 
ence committee. 

Mr.  Thom.  It  was  in  the  Senate  committee,  but  we  discussed  it 
here.  I  have  a  printed  pamphlet  of  my  argument  before  this  com- 
mittee at  the  time,  in  which  that  was  discussed,  and  I  suppose  it  was 
discussed  because  it  was  a  matter  being  advocated  before  this  com- 
mittee.    The  committee  did  not  put  it  in. 
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Mr.  Rayburn.  The  bill  that  passed  this  House,  wliich  came  out  * 
of  this  committee,  had  quite  a  different  rule  of  rate  making  than  in- 
volved in  15-A? 

Mr.  Thom.  But  that  was  discussed  here  as  to  whether  that  ought 
to  be  in  the  bill,  and  I  printed  some  arguments  on  the  question,  both 
on  the  constitutional  features  of  it  and  on  the  policy  of  it.  Now,  I 
have  never  been  able  to  see,  and  I  am  discussing  it  now  not  from  the 
standpoint  of  the  established  law,  because,  as  the  Governor  says,  the 
Supreme  Court  has  sustained  it,  and  we  have  to  accept  it,  but  from 
the  standpoint  of  policy — what  title,  in  justice  and  right,  has  the 
Government  of  the  United  States  to  the  money  of  the  shipper  on  the 
Santa  Fe  Railroad  that  has  been  made  to  pay  more  to  the  Santa  Fe 
Railroad  than  he  ought  to  pav?  Where  does  the  Government  get 
the  title  to  that,  or  what  is  the  moral  basis  for  the  Government's 
title?  If  the  shipper  overpays  more  than  he  ought  to  pay,  under 
every  other  circumstance  that  is  covered  by  this  law,  he  can  recover 
it  back  as  an  overcharge.  Where  is  the  difference  between  the  right 
of  that  shipper  who  has  overpaid  and  the  governmental  right  to  the 
amount  of  his  overpayment?  Is  not  his  title  just  as  complete  in 
morals  as  it  would  be  if  he  were  overcharged  by  the  carrier  for  some 
other  or  unjustified  reason? 

Mr.  HuDDLESTON.  Has  Congress  the  power  to  authorize  the  carrier 
to  exact  an  extortionate  charge  ? 

Mr.  Thom.  No,  sir;  I  do  not  think  so,  but  here  is  the  point  there. 

Mr.  HuDDLESTON.  I  do  not  mean  whether  the  carrier  could  do  it, 
as  a  matter  of  contract  between  himself  and  the  shipper,  but  can 
Congress  by  law  fix  it  so  that  the  carrier  must  take  from  the  shipper 
an  unreasonably  large  charge? 

Mr.  Thom.  I  thinK  that  is  depriving  the  shipper  of  his  property 
without  due  process  of  law. 

Mr.  Mapes.  Would  not  your  argument  carried  to  its  last  analysis 
prevent  the  passage  of  legislation  which  would  take  into  considera- 
tion the  transportation  systems  of  the  country  as  a  whole? 

Mr.  Thom.  No. 

Mr.  Mapes.  And  require  the  repeal  of  the  present  provision 
authorizing  the  fixing  of  the  rates  with  that  in  view? 

Mr.  Thom.  I  do  not  think  so. 

We  had  a  plan  before  you  gentlemen  for  dealing  with  that  question 
that  dealt  with  it  very  differently  and  I  think  better,  but  I  never 
could  get  other  people  to  think  so,  and  that  took  into  consideration 
the  sustaining  of  the  railroads  as  a  whole. 

Mr.  Mapes.  If  vou  allow  the  shippers  to  ship  over  the  strong  and 
best  situated  roacfs  for  only  what  the  cost  of  the  service  is  to  those 
roads,  how  are  vou  going  to  take  care  of  the  weaker  ones? 

Mr.  Thom.  "f  ou  are  going  to  make  your  rates  reasonable  for  the 
service.  In  order  to  explain  this  situation,  we  must  bear  this  in 
mind.  There  is  no  such  thing  as  a  single  reasonable  rate.  There  is, 
as  declared  by  the  Supreme  Court,  speaking  through  Justice  Brandeis, 
a  zone  of  reasonable  rates  between  the  lower  level  and  the  higher 
level,  a  great  many  rates,  each  of  which  is  reasonable.  Now,  what  is 
directed  by  the  transportation  act  as  it  stands  now  is  that  you  will 
pick  out  oif  that  zone,  the  commission  will  pick  out  of  that  zone  of 


reasonable  rates  a  rate  which  it  thinks  is  reasonable,  but  must  do 
that  with  an  idea  of  sustaining  the  weak  roads,  but  still  the  rate  that 
it  picks  out  must  be  picked  out,  or  it  comes  out  of  that  zone  of 
reasonableness.  A  method  which  would  deal  with  that  situation 
which  would  be  entirely  constitutional,  and  which  I  think  would  be 
effective,  would  be  to  consider  as  the  commission  has  always  con- 
sidered, all  the  railroads  in  a  rate-making  group,  and  pick  out  of  that 
zone  of  reasonableness,  not  a  rate  with  reference  to  the  strongest  or 
with  reference  to  the  weakest,  but  with  reference  to  the  average 
condition  in  the  group,  and  that  rate  would,  it  seemed  to  me,  be  a 
proper  compensation  for  the  service  rendered,  no  more  and  no  less, 
and  that  is  the  theory  that  I  advocated  at  the  direction  of  the  Asso- 
ciation of  Railway  Executives  at  the  time  the  transportation  act 
was  enacted .  I  have  a  copy  of  that  bill  that  we  presented  to  Congress 
right  here  with  me  now  with  the  rate-making  provisions  in  it  such  as 
I  have  described.     But  that  is  no  longer  of  consequence. 

Mr.  Rayburn.  With  the  law  we  had  for  rate  making  before  15-A 
passed,  was  there  anything  to  prevent  the  Interstate  Commerce 
Commission  from  doing  that? 

Mr.  Thom.  No,  there  was  not. 

Mr.  Raybltin.  With  the  present  law  and  15-A  repealed,  and 
going  back  to  the  law  as  it  was  before  the  transportation  act  of  1920 
was  passed,  they  could  do  that  very  thing. 

Mr.  Thom.  They  could  do  that  but  they  were  not  doing  it. 

Mr.  Rayburn.  They  could  do  it. 

Mr.  Thom.  Yes.  It  may  be  of  some  interest  to  you  for  me  to  read 
briefly  what  was  proposed  at  that  time. 

Mr.  Rayburn.  I  beheve  that  plan  was  adopted  in  the  committee 
and   defeated   in   the   House. 

The  Chairman.  It  was  defeated  on  the  floor.  I  have  a  distinct 
recollection   of   it. 

Mr.  Rayburn.  What  was  known  as  the  Esch  bill  was  put  in  its 
stead. 

Mr.  Thom.  Here  is  the  provision  we  advocated  before  this  com- 
mittee : 

The  Interstate  Commerce  Commission  shall  divide  the  continental  United 
States  into  as  many  rate-making  groups  as  it  may  deem  proper  and  convenient 
in  view  of  the  similarity  of  transportation  and  traffic  conditions  applicable 
thereto. 

The  level  of  rates,  fares  and  charges  in  any  rate-making  group  shall  from  time  to 
time  be  adjusted  so  as  to  provide  revenue  sufficient  to  pay  the  wages  of  labor 
and  all  other  expenses  of  operation  including  taxes,  a  fair  return  on  the  value  of 
the  property  held  for  or  used  in  the  public  service,  and  to  establish  and  naaintain 
a  credit  sufficient  to  attract  the  new  capital  necessary  to  meet  the  public  need 
for  present  and  reasonably  prospective  transportation  facilities  and  service. 
In  applying  the  foregoing  rule  a  comprehensive  view  of  the  conditions  of  each 
rate-making  group  shall  be  taken,  and  the  level  of  rates,  fares,  and  charges  shall 
be  determined  with  reasonable  reference  to  railroads  fairly  representative  of 
average  condition^  therein. 

Mr.  Rayburn.  I  remember  that  some  of  us  did  not  quite  agree 
with  all  of  that  declaration  about  securing  the  level  of  rates.  Now, 
do  you  think  it  would  be  better  for  the  railroads  as  a  whole,  for  the 
companies,  and  easier  for  the  Interstate  Commerce  Commission,  to 
repeal  15-A  and  go  back  to  the  law  we  had  before  that  ? 
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Mr.  Thom.  No;  I  do  not  think  so  now.  I  think  the  country  has 
adiusted  itself  to  it,  and  although  I  did  not  approve  of  it  in  advance, 
I  think  it  would  he  quite  a  hlow  to  railroad  credit  to  do  that. 

Mr.  Rayburx.  Don't  you  think  there  is  too  much  rigidity  in  15-A, 
with  reference  to  the  rate-making  section? 

Mr.  Thom.  My  hope  would  he  that  if  you  had  this  consolidation 
measure  so  that  the  consolidations  can  take  place,  vou  would  be  able 
to  deal  with  it  in  a  less  rigid  way.     That  is  my  conception  of  it. 

Mr.  Rayburn.  And  it  we  had  a  sane  consolidation  plan  either  in 
course  of  completion  or  completed ,  then  it  might  be  possible  to  repeal 
the  recaptm-e  provision  in  order  that  the  income  of  the  better  cir- 
cumstanced roads  mav  be  spread  over  the  c'eficit  of  the  worse  cir- 
cumstanced roads,  and  in  that  way  there  might  be  some  probabilitv 
of  a  little  crumb  to  the  men  who  pay  the  bills. 

Mr.  Thom.  That  is  just  what  I  was  about  to  refer  to  when  I 
started  to  interrupt  you.  I  was  going  to  add  the  idea  that  it  seems 
to  me  that  in  the  process  of  readjusting  yoi«-  rate  on  a  basis  having 
reference  to  the  service  and  free  from  the  compulsion  of  the  weak  line 
problem,  that  you  would  be  able  to  so  adjust  it  that  the  complaint 
would  be  mininiized  of  some  shippers  being  overcharged  in  order  to 
sustain  this  thing,  and  you  might  so  spread  vour  revenue  over  a 
system  that  you  can  find  relief  which  can  not  be  hoped  for  under 
present  conditions. 

Mr.  Rayburn.  In  other  words,  instead  of  having  some  railroads 
that  are  so  rich  that  their  income  is  so  great  that  it  is  unc^^nscionable 
and  the  Government  is  recaoturing  half  of  the  excess  over  a  certain 
amount,  that  then  you  might  have  systems  of  railroads  taking  in 
practically  all  of  the  railroads  in  the  territory  that  were  reasonably 
prosperous,  and,  therefore,  they  could  live  at  a  reasonable  rate? 

Mr.  Thom.  That  was  what  I  would  be  hoping. 

Mr.  Rayburn.  That  is  what  I  have  been  noping,  but  I  got  very 
little  comfort  out  of  Judge  I^vett  and  Commissioner  Hall  and  every- 
bodv  else  who  has  spoken.  Of  course,  I  have  not  gone  off  on  this 
wild  dream  that  you  see  in  the  magazines  about  these  tremendous 
economies,  but  I  have  always  thought  if  we  could  tune  down  this, 
there  would,  at  least,  be  some  economies  and  some  relief,  but  no  wit- 
ness who  has  come  here  yet  has  even  indicated  that  he  thought  there 
might  be  any. 

Mr.  Thom.  I  do  not  so  interpret  the  evidence  given  by  Judge 
Lovett.  I  will  come  to  that  question  in  a  moment.  My  hope  would 
be  that  when  the  rates  are  made  with  reference  to  the  service  instead 
of  under  the  compulsion  of  the  weak  line  problem,  that  the  revenue, 
if  there  is  any  substantial  amount  subject  to  recapture,  might  be  so 
marshaled  that  instead  of  the  recapture  being  taken  and  given  to 
the  Government  it  might  be  taken  and  given  to  the  shippers  in  the 
way  of  a  better  adjustment  of  rates.     I  have  that  distinct  hope 

Mr.  Raybitin.  Part  of  it. 

Mr.  Thom.  Of  course,  men  may  differ  in  respect  to  what  would 
be  the  results,  the  effect  of  this. 

Mr.  Rayburn.  You  have  always  been  candid  with  this  com- 
naittee  and  that  is  why  I  like  to  hear  you.  My  information  is  that 
there  is  this  with  the  average  railway  executive  of  this  country,  that 
he  IS  so  afraid  that  there  might  be  some  undue  slashinsr  of  rates  that 


he  will  never  admit  that  there  ought  to  be  any,  that  it  is  possible  to 
bring  about  any.  1  am  not  asking  that  as  a  question,  but  make  it  as  a 
statement  for  the  record,  and  I  believe  that  the  testimony  we  have 
had  from  the  average  railwa}^  executive  before  this  committee  will 
bear  that  out. 

Mr.  Thom.  I  do  not  think  that  comports  with  the  record  that  they 
have  made.  Since  this  transportation  act  was  passed  they  have 
voluntarily  made  several  reductions  as  the  consequence  or  direct 
action  by  the  executives,  and  I  will  say  here,  perhaps,  it  can  not  be 
repeated  too  often,  that  since  the  transportation  rates  were  raised  in 
Ex  Parte  74,  just  after  the  transportation  act  was  passed,  that  if  the 
traffic  of  the  country  had  been  carried  at  the  rates  then  fixed,  instead 
of  at  the  reduced  rates  afterwards  put  into  effect,  the  shiopers  would 
have  paid  over  $2,300,000,000  more  than  they  did  actually  pay. 

Mr.  Rayburn.  Yes,  and  that  comes  about  through  an  unscientific 
setting  of  rates,  and  in  Ex  Parte  74,  or  whatever  it  is,  there  was  a 
horizontal  increase  and  not  well  considered  increases,  and  in  the  un- 
scrambling of  that  thing,  of  course,  some  rates  were  proven  to  be 
excessively  high.  In  the  general  30  per  cent  raise,  it  had  the  effect 
of  raising  the  rates  more  than  30  per  cent.  But  those  are  the  things 
that  have  been  ironed  out. 

Mr.  Thom.  Ami  a  part  of  that  reduction  was  put  in  volimtarily  by 
the  executives.  Other  parts  have  been  due  to  reductions  which  have 
been  made  in  the  regular  and  orderly  way,  but  the  result  is  that  the 
shipping  public  have  paid  $2,300,000,000  less  for  the  traffic  which 
was  carried,  for  the  service  which  they  received,  than  they  would 
have  if  that  service  had  been  rendered  at  the  old  rates,  \\hatever 
may  be  the  consequences  of  that,  that  is  the  fact. 

Mr.  Hoch.  Do  you  mean  the  rates  established  in  Ex  Parte  74 — you 
refer  to  them  as  the  old  rates? 

Mr.  Thom.  Yes. 

Mr.  Rayburn.  The  rates  established  in  Ex  Parte  74  were  the  result 
of  jumping  out  of  one  situation  into  another,  and  when  we  did  not 
know  where  we  were  gomg,  and  it  just  proved  the  unreasonableness 
and  how  unscientific  it  is  to  horizontally  raise  a  great  mass  of  rates 
without  taking  into  consideration  what  effect  each  specific  rate  will 
have  upon  transportation. 

Mr.  Tiiom.  I  do  not  think  you  will  find  that  the  reductions  have 
been  simply  from  that  cause.  Some  of  them  have  been,  but  there 
have  been  others  in  addition  to  that  that  were  not  simply  ironing 
out  a  situation  such  as  you  referred  to. 

Mr.  Rayburn.  I  realize  that  the  men  who  run  the  railroads  when 
they  get  up  against  what  they  conceive  to  be  a  thoroughly  unjust 
situation  do  yield  more  than  they  would  have  to  yield  otherwise. 
I  am  not  impugning  any  motives.  Everybody  in  this  country  we 
expect  to  looK  out  lor  their  own  business,  and  they  are  looking  out 
for  theirs.     We  are  supposed  to  look  after  theirs  and  other  folks',  too. 

Mr.  Thom.  As  I  say,  I  do  not  think  the  idea  that  the  executives 
are  going  to  hold  on  to  rates  simply  because  they  are  afraid  not  to  is 
justified  by  the  record.  There  was  an  example  in  the  10  per  cent 
norizontal  decrease  on  agricultural  products  voluntarily  put  in  since 
Ex  parte  74. 
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Mr.  Rayburn.  A  great  many  times  that  is  a  wise  thing  to  do,  even 
from  the  standpoint  of  revenue,  because  when  they  get  to  a  certain 
point  it  is  like  tne  tariff,  traffic  will  not  move. 

Mr.  HuDDLESTON.  I  was  going  to  suggest  this:  While  I  want  to 
give  the  executives  credit  for  everything  they  are  entitled  to,  it 
seems  pretty  obvious  that  some  of  these  concessions  were  made  to 
public  sentiment,  and  perhaps  to  prevent  a  fight  on  the  system. 

Mr.  Thom.  You  can  not  complain  of  men  surrendering  to  public 
sentiment. 

Mr.  HuDDLESTON.  Not  in  the  least,  but  I  do  not  give  him  credit 

for  generosity— good  sense. 

Mr.  Thom.  We  are  not  here  talking  about  generosity;  we  are 
talking  about  the  ordinary  methods  of  a  man  performing  his  duty, 
whatever  it  is. 

Mr.  Merritt.  Like  everybody  else,  merchants  and  business  men 
generally,  selling  at  a  fair  price. 

Mr.  TjEa.  What  period  of  time  do  you  refer  to  in  which  that 
$2,300,000,000  saving  to  the  shippers  was  made? 

Mr.  Thom.  Since  1921. 

Mr.  Lea.  Up  to  the  present  time? 

Mr.  Thom.  Up  to  the  beginning  of  this  year. 

Mr.  Grosser.  I  will  ask  you  one  question.  After  all,  is  not  the 
essence  of  what  is  proposed  here,  the  essence  of  the  difference  in  this 
consolidation  scheme  that  is  being  advocated,  over  this  recapture 
business,  simply  the  difference  between  leaving  to  private  owners 
the  determination  of  what  they  think  is  the  best  way  of  handling 
freight  over  weak  lines  and  strong  lines,  so-called,  joining  them  up 
to  suit  themselves,  as  differentiated  from  letting  the  commission, 
say  you  shall  pay  into  the  hands  of  the  Government  so  much  money 
of  whatever  you' earn  in  excess  of  a  certain  amount  and  we  will  give 
that  to  the  weak  lines  to  keep  them  going?    Is  not  that  substantially 

the  difference?  -  v  •   i     u 

Mr.  Thom.  It  does  not  appear  so  to  my  mind.    I  do  not  thmk  that 

is  so. 

Mr.  Grosser.  I  would  like  to  have  you  explain  why  it  is  not. 

Mr.  Thom.  In  the  first  place,  it  is  not  intended  to  make  consoli- 
dations according  to  the  wishes  of  the  railroads  without  power  to  the 
commission  to  disapprove  or  to  attach  conditions. 

Mr.  Grosser.  They  proposed  it;  it  is  essentially  theirs. 

Mr.  Thom.  Thev  proposed  it,  but  before  it  comes  out  of  the 
hopper  it  may  differ  from  what  they  put  into  the  hopper,  because 
the  Interstate  Gommerce  Gommissioii  can — according  to  eyer\'  con- 
tention I  have  ever  heard  made — they  can  attach  conditions  that 
make  consolidation  a  very  different  thing  from  that  proposed. 

Mr.  Grosser.  Gertainly. 

Mr.  Thom.  Evervbody— railroad   men — make   mistakes. 

Mr.  Grosser.  Tbev  initiate  it  realizing  a  great  deal  what  is  going 
to  happen.  They  contemplate  having  their  own  way  about  it, 
otherwise  they  would  not  be  so  keen  about  the  passage  of  this  bill. 
I  do  not  mean  that  offensively. 

Mr.  Thom.  You  heard  Mr.  Hall  say  yesterday  that  he  did  not 
know  any  executive  that  was  very  keen  about  the  passage  of  this  bill. 

Mr.  Grosser.  The  majority  seem  to  be  for  it. 


Mr.  Thom.  As  I  have  said,  I  am  not  authorized  to  appear  here  as  an 
advocate  of  a  policy;  I  am  directed  to  assume  that  that  is  the  policy 
of  Gongress,  to  try  to  get  a  voluntary  system.  I  am  simply  recapitu- 
lating; in  answer  to  questions  asked  here  on  the  first  day  by  Mr. 
Huddleston,  certain  considerations,  as  I  understand  them,  for  what- 
ever weight  they  have,  not  as  coming  from  me,  but  to  call  them  to  the 
attention  of  the  committee  to  consider. 

Mr.  Grosser.  You  understand  what  I  am  saying  is  not  from  a 
hostile  attitude. 

Mr.  Thom.  Yes. 

Mr.  Grosser.  I  am  wondering  whether  the  effect  of  what  is  pro- 
posed here  is  simply  to  give  the  railroads  a  chance  to  formulate  such 
combinations  of  railroads  as  they  seem  to  think  are  proper,  and  to 
spend  their  money,  so  to  speak,  in  maintaining  the  weak  tag-ends 
that  they  put  on  to  the  main  lines,  instead  of  having  to  turn  it  over 
to  the  dovemment  to  be  redistributed  in  such  ways  as  the  Govern- 
ment sees  fit. 

Mr.  Thom.  I  think  if  you  make  sensible  consolidations  that  the 
result  will  be  to  furnish  an  object  lesson  to  Gongress  so  that  they  may 
deal  with  the  recapture  as  they  see  fit,  and  then  it  will  be  up  to 
Gongress  to  say  how  they  will  deal  with  it.  They  can  deal  with  it 
or  not  as  they  see  fit,  but  they  will  put  you  in  a  position  where  you 
would  have  lost  the  compulsion  of  tne  weak  lines  problem. 

Mr.  BuRTNESS.  I  was  wondering  how  long  it  would  take  for 
consolidation  to  be  effected,  in  your  opinion,  in  such  a  way  that  the 
recapture  clause  could  be  eliminated,  assuming  that  the  same  policy 
would  be  followed  ? 

Mr.  Thom.  I  think  it  would  be  a  slow  process.  I  think  it  will 
proceed  substantially  and  generally,  and  it  might  be  possible  for  you 
to  deal  with  the  recapture  clause  as  to  a  completed  system  as  it  is 
completed.     That  w  ould  be  for  Gongress  to  determine. 

Mr.  Huddleston.  Since  you  have  referred  to  the  subject  and  state 
that  the  executives  were  not  pressing  for  the  passage  of  this  bill, 
who  does  want  the  bill  to  pass,  so  far  as  you  know  ? 

Mr.  Thom.  I  think  that,  as  we  are  going  to  have  consolidation,  that 
the  majority  of  the  executives  want  a  bill  of  this  nature. 

Mr.  Huddleston.  If  we  are  going  to  have  it  at  all. 

Mr.  Thom.  If  we  are  going  to  have  it  at  all,  and  I  think  that 
although  the  policy  of  consolidation  did  not  originate  with  them, 
(hat  ever  since  it  was  put  on  the  statute  books,  that  they  have  been 
busy  trying  to  make  arrangements  to  see  where  they  would  come  out 
and  many  of  them  are  anxious  to  have  the  opportunity  now  of 
consummating  their  purposes. 

Mr.  Huddleston.  Do  you  think  there  is  any  public  demand  for 
legislation  on  the  subject  ? 

Mr.  Thom.  I  do  not  know  what  you  would  think  of  the  Republican 
platform  in  the  last  presidential  election. 

Mr.  Huddleston.  I  think  very  little  of  it,  but  I  may  say  in  that 
connection  that  I  do  not  think  very  much  of  any  political  platforms. 

Mr.  Thom.  As  to  whether  or  not  there  is  any  public  sentiment, 
when  the  President  is  elected  by  a  good  many  millions  majority  on  a 
platform  that  had  this  in  it: 

The  consolidation  of  railroads,  subject  to  approval  of  the  Interstate  Commerce 
Commission,  into  fewer  competitive  systems  will  result  in  advantages  to  the 
public — 
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That  may  be  indicative.  You  gentlemen  know  better  than  1  do 
whether  there  is  a  demand  for  it;  you  touch  the  public  at  more  points 
than  I. 

Mr.  HuDDLESTON.  I  will  say  this,  that  no  one  fiom  any  place 
representing  any  interest  whatsoever  has  brought  the  matter  to  my 
attention. 

Mr.  Rayburn.  Is  not  this  true,  that  we  already  have  it?  The  law- 
is  already  on  the  statute  books,  passed  by  Conffross,  the  representa- 
tives of  the  people.  This  just  extends  some  oi  those  provisions;  it 
is  not  a  repeal. 

Mr.  HuDDLESTON.  Who  wants  the  change  ? 

Mr.  Rayburn.  The  commission  says  it  is  practically  impossible  to 
administer  the  law  as  it  is. 

Mr.  BuRTNEss.  Do  we  not  have  a  law  on  the  statute  books  to-day 
under  which  it  is  absolutely  impossible  to  effect  any  real  consolidation  ? 
Of  course,  partial  consolidation  can  be  effected  by  subterfuge,  by  pro- 
ceeding under  the  provisions  of  paragraph  2  of  section  5,  but  consoli- 
dation as  such  can  not  be  brought  about  at  all  because  the  Interstate 
Commerce  Commission  has  not  complete:!  its  map  or  plan  under 
which  consolidations  mav  be  perfected,  and  I  presume,  does  not  in- 
tend to  do  so  and  probably  can  not  do  so. 

Mr.  Thom.  I  thmk  that  is  the  case. 

Mr.  BuRTNESS.  I  do  not  feel  we  have  a  consolidation  statute  on 
the  books  at  all  except  as  the  transportation  act  may  have  shown  that 
Congress  adopted  eventual  consolidation  as  a  policy. 

Mr.  HuDDLESTON.  I  believe  it  woidd  be  very  enlightening  to  the 
committee  if  you  would  tell  us  w'hy  consolidation  can  not  be  effected 
under  the  law  as  it  now  stands. 

Mr.  Thom.  Because  under  the  law  as  it  now  stands,  it  can  only  be 
done  pursuant  to  a  plan  adopted  by  the  Interstate  Commerce  Com- 
mission, dividing  the  whole  continental  United  States  into  systems 
of  railroads.  Tliey  have  not  done  that,  and  the  law  says  that  you 
shall  not  consolidate  until  they  have  done  it. 

Mr.  HuDDLESTON.  Why  can  not  that  be  done? 

Mr.  Thom.  The  work  is  too  stupendous,  and  after  you  did  it  you 
would  not  have  anything  that  would  be  practicable,  because  consoli- 
dation can  not  be  mashed  down  on  the  country  by  a  rigid  mold,  but 
must  be  accomplished  as  the  evolution  of  business  management  and 
financial  arrangements.     It  will  not  take  a  theoretical  form. 

Mr.  HuDDLESTON.  I  have  analyzed  hastily  section  5  of  the  inter- 
state commerce  act.  Subsection  1  authorizes  joint  agreements 
among  carriers.  Subsection  2  authorizes  the  control  of  another 
carrier  by  lease  or  purchase  of  stock,  and  those  two  sections  are  not 
subject  to  the  qualification  that  they  must  be  in  accordance  with  the 
general  plan.  The  adoption  of  the  general  plan  by  the  Interstate 
Commerce  Commission  is  provided  for  by  subsection  4,  and  subsection 
6  provides  that  carriers  may  consolidate  into  a  single  corporation 
suDJect  to  the  qualification  (a),  that  the  consolidation  is  in  harmony 
with  the  general  plan,  and  (b),  that  bonds  issued  by  the  new  cor- 
poration must  not  exceed  the  value  of  the  property. 

So  far  as  I  understand  section  5,  it  does  not  prohibit  one  carrier 
from  buying  all  of  the  property  of  another  carrier  and  operating  the 
road  ad  lib.,  and  it  does  not  prohibit  one  carrier  from  controlling 


another  through  a  lease  of  its  system  or  a  purchase  of  its  stock.  It  is 
only  the  consolidations  which  are  effectuated  by  merging  into  a  single 
corporation  that  must  be  in  accordance  with  the  general  plan  author- 
ized by  subsection  4.  If  I  am  mistaken  in  the  law  I  would  like  to 
know  it. 

Mr.  Thom.  I  think  you  made  a  reference  to  paragraph  1  of  section  5 
as  authorizing  agreements  between  carriers. 

Mr.  HuDDLESTON.  Ycs. 

Mr.  Thom.  There  is  a  limitation  on  what  those  agreements  may 
refer  to.     They  do  not  relate  to  consolidation  at  all. 

Mr.  HuDDLESTON.  Joint  rates  and  other  matters  of  that  kind. 

Mr.  Thom.  That  is  pooling  rates,  etc.;  that  is  not  consolidation. 
You  did  not  mean  to  reier  to  that  as  part  of  the  consolidation  plan. 

Mr.  HuDDLESTON.   Not  necessarily.     That  is  as  I  read  section  5. 

Mr.  Thom.  I  was  going  to  point  out  that  I  do  not  think  so.  In 
the  second  place,  I  understood  you  to  say 

Mr.  HuDDLESTON  (interposing).  Before  you  proceed,  the  proviso 
of  subsection  1  is  as  follows : 

That  whenever  the  commission  is  of  opinion,  after  hearing,  etc.,  that  the 
division  of  their  traffic  or  earnings,  to  the  extent  indicated  by  the  commission, 
will  be  in  the  interest  of  better  service  to  the  public,  or  economy  in  operation, 
and  will  not  unduly  restrain  competition,  the  commission  shall  have  authority 
by  order  to  approve  and  authorize,  if  assented  to  b}^  all  the  carriers  involved, 
such  division  of  traffic  or  earnings,  etc. 

Mr.  Thom.  That  has  relation  merely  to  diyi^on  of  earnings  and 
pooling  of  revenue. 

Mr.  HuDDLESTON.  It  is  revenue,  management,  and  joint  opera- 
tion. 

Mr.  Thom.  Only  as  to  division  of  earnings,  not  dominion  of  one 
company  over  another  road.  It  is  pooling  of  trafiic  and  earnings, 
that  is  all. 

Mr.  HuDDLESTON.  It  is  in  the  nature  of  consolidation. 

Mr.  Thom.  In  my  own  interpretation  that  has  nothing  to  do  with 
the  question  of  consolidation.  I  was  about  to  say  that  I  understood 
you  to  say  there  was  nothing  in  this  act  that  would  prevent  one  car- 
rier from  buying  the  property  of  another. 

Mr.  HuDDLESTON.  Nothing  in  the  law  as  it  now  stands. 

Mr.  Thom.  I  understand  tnere  is  something  in.  the  law  as  it  now 
stands.  In  other  words,  that  would  be  a  consolidation  as  defined 
in  paragraph  6  of  that  act. 

Mr.  HuDDLESTON.  Soction  2  provides  as  follows : 

Whenever  the  commission  is  of  opinion,  after  hearing,  etc.,  that  the  acquisi- 
tion, to  the  extent  indicated  by  the  commission,  by  one  of  such  carriers  of  the 
control  of  any  other  such  carrier  or  carriers  either  under  a  lease  or  by  the  purchase 
of  stock  or  in  any  other  manner  not  involving  the  consolidation  of  such  carriers 
into  a  single  system  for  ownership  and  operation,  will  be  in  the  public  interest, 
the  commission  shall  have  authority  by  order  to  approve  and  authorize  such 
acquisition,  etc. 

Mr.  Thom.  My  opinion  is  that  what  you  have  read  excludes  the 
case  where  one  carrier  gets  the  property  of  another  carrier  by  owner- 
ship. That  is  consolidation  as  defined  in  this  act.  Paragraph  2  of 
section  5  relates  only  to  leases  and  control  that  do  not  amount  to 
consolidation. 

Mr.  HuDDLESTON.  But  they  may  lease. 
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Mr.  Thom.  They  may  lease.  They  may  control  by  stock  owner- 
ship, under  anthonty  of* the  commission,  but  that  is  not  consohdation, 
and  some  people  feel  that  that  ought  not  to  be  construed  as  broadly 
as  the  commission  has  construed  it  in  the  Nickel  Plate  case  because 
there  it  is  made  practicable  to  substitute  a  method  of  consolidations 
similar  to  that  directly  dealt  with  in  the  act,  and  that  many  people 
think  was  not  the  purpose  of  the  act.  Paragraph  (2)  of  section  5 
provides  an  ad  interim  method  of  authorizing  leases  and  control 
which  does  not  amount  to  consolidation. 

Mr.  HuDDLESTON.  The  limit  of  consolidation  by  subsection  2  is 
that  it  shall  not  involve  consolidation  of  such  carriers  into  a  single 
system  for  ownership  and  operation. 

Mr.  Thom.  Exactly. 

Mr.  HuDDLESTON.  To  that  limit  the  consolidation  may  go  forward. 

Mr.  Thom.  To  that  limit  the  control  may  go  forward,  whatever 
you  choose  to  call  it.  That  is  what  the  law  calls  it.  The  control 
may  go  forward.  Bui  that  is  not  the  thing  that  is  desired  as  a 
practical  method,  and  more  than  that,  there  is  no  machinerv  pre- 
scribed there  for  carrying  that  into  effect.  Some  people  think  that 
that  machinery  is  prescribed  by  the  authorization  of  the  thing  to  be 
completed  under  the  Federal  law,  and  that  machinery  and  authority 
must  be  implied  from  that,  but  other  people  do  not  think  that; 
there  is  that  doubt  about  it.  . 

Mr.  BuRTNESS.  Is  there  not  another  limitation  in  paragraph  2  m 
this,  that  it  really  limits  the  acquisition  to  either  leasing  or  the  pur- 
chase of  stock,  and  it  occurs  to  me  that  there  is  no  way  under  this 
section  or  any  other  provision  that  I  have  been  able  to  find  in  the  act, 
which  would  permit  one  carrier  to  actually  purchase  the  property  of 
any  other  carrier  at  all. 

Mr.  Thom.  That  is  just  what  I  said  to  Mr.  Huddleston,  that  I 
think  these  consolidations  are  prohibited  by  the  act  until  the  plan  is 

made. 

Mr.  BuRTNESs.  It  not  only  prohibits  making  a  new  corporation  as 
such,  but  it  seems  to  me  that  it  absolutely  prohibits  any  one  corpora- 
tion from  acquu-ing  the  property  of  another  corporation,  although  it 
may  go  out  and  get  stock  m  another  corporation  if  it  does  not  get 

ownership  ? 

Mr.  Thom.  I  agree  with  that  view.     That  is  my  answer  to  Mr. 

Huddleston. 

Mr.  Huddleston.  The  point  I  was  chiefly  calling  attention  to  was 
the  fact  that  the  requirement  that  consohdation  must  be  in  harmony 
with  the  general  plan  is  applicable  only  to  subsection  6,  which  con- 
templates the  consohdation  into  one  corporation  for  the  ownership, 
management,  and  operation  of  the  property. 

Mr.  Thom.  In  other  words,  it  applies  to  the  whole  consohdation 
as  defined  in  the  act.  It  does  not  apply  to  control  or  leases  but  does 
apply  to  consolidation  in  toto  as  defined  in  the  act. 

Mr.  Huddleston.  To  come  back  to  that  question,  of  course,  we 
are  giving  a  rather  technical  definition  to  consohdation,  because  the 
same  economies  and  the  same  advantages  which  might  be  derived 
from  the  merger  into  a  single  corporation  might  come  about  under 
stock  ownership  or  some  other  means. 
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Mr.  Thom.  That  is  the  view  that  some  of  the  applicants  have 
entertained  in  respect  to  the  matter  and  still  they  do  not  arrive 
at  consolidation. 

Now,  another  consideration  that  I  would  hke  to  advert  to  is  this, 
and  I  think  this  is  a  most  important  consideration,  if  there  is  one 
lesson  taught  by  the  evolution  of  the  pubhc  need  in  respect  to  trans- 
portation, it  is  that  the  pubhc  looks  upon  the  transportation  system, 
whatever  part  that  the  public  wants  to  use,  as  a  single  unit.  To  a 
shipper  or  a  producer  in  Cahfomia,  for  example,  it  means  access  to 
any  of  the  markets  of  the  world  he  wishes  to  use.  He  is  not 
only  interested — that  shipper  is  not  only  interested — in  the  road  in 
California  that  originates  his  traffic — they  may  be  ever  so  good — 
but  he  is  interested  in  the  road  that  carries  his  traffic  forward  be- 
yond the  lines  of  the  originating  carrier  and  delivers  it  at  the  market 
where  he  wants  it  to  go. 

He  is  looking  upon  that  service  as  a  unit  so  far  as  he  is  concerned, 
and  the  needs  of^the  public  have  come  to  demand  a  coordinated 
railroad  service  throughout  the  country.  What  do  we  find?  We 
find  that  the  railroads  that  perform  the  service  of  these  shippers 
now — perhaps,  over  100  first-class  roads — have  each  one  of  them  a 
different  control,  each  one  of  them  having  at  the  head  a  man  of 
strong  individuality  who  has  his  own  views  and  is  looking  at  his 
own  environment.  Shippers  need  a  coordinated  policy  of  transpor- 
tation. They  need  a  method  of  having  the  transportation  facilities 
of  the  country  thrown  together  in  such  a  way  as  to  respond  to  their 
need  for  a  unit  in  rendering  the  service.  Now,  when  you  have 
100  men  of  different  views  and  different  individuality  and  different 
views  of  policy,  and  ask  them  to  agree  upon  a  policy,  you  have 
quite  a  great  problem  If  you  could  reduce  the  number  of  men 
tiiat  control  the  policies  to  12  or  15  and  have  men  of  the  broad 
outlook  that  would  probably  be  selected  to  head  those  systems,  you 
would  very  largely  affect  the  problem  which  is  very  close  to  the 
public  of  realizing  a  coordinated  and  harmonious  policy  in  the 
management  of  these  facilities,  in  all  of  which  every  shipper  every- 
where is  interested. 

I  call  your  attention  to  one  illustration  of  that.  I  do  not  know 
any  concern  that  seems  to  meet  the  public  needs  in  a  more  con- 
siderate and  better  way  than  the  telephone  company  does.  They 
do  not  have  to  go  to  100  men  when  they  want  a  policy.  One  man 
does  that,  and  he  can  take  a  nation-wide  view  of  the  questions,  of 
the  policies  the  people  want  and  that  are  best  for  the  service.  That 
is  an  extreme  view.  You  can  never  get  that  in  railroads  unless 
they  are  all  in  one  system  and  that  is  not  conceivable,  but  the 
difficulty  of  getting  a  broad  policy  and  of  getting  a  harmonious 
policy  and  one  that  will  take  in  a  broad  range  of  subjects  and  a 
vast  number  of  interests,  is  greatly  diminished  as  you  diminish  the 
number  of  men  who  are  responsible  for  the  policy. 

This  brings  up  two  matters  for  discussion.  When  you  form  one 
of  these  large  organizations,  of  course,  you  will  have  new  prob- 
lems of  management  to  meet.  It  is  essential  that  some  way  shall 
be  found  to  make  the  actual  operation  of  the  railroad  as  local  as 
possible.  The  men  that  perform  the  service  must  be  near  to  the 
people  for  whom  they  penorm  it.     They  must  be  conversant  with 
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their  needs.  They  must  not  be  a  power  removed  far  away  where  the 
public  that  wants  to  communicate  with  them  will  find  difficulty  of 
access.  A  method,  therefore,  will  have  to  be  adopted  in  case  of 
these  consolidations,  of  concentrating  policy  and  decentralizing 
management.  A  way  will  have  to  be  devised  by  which  responsible 
management  shall  be  near  to  the  traffic  producers  and  the  users  of 
transportation,  and  that  way  will  be  de^nsed,  I  am  sure,  by  practical 
men  who  have  this  problem  in  view.  You  will  want,  perhaps,  the 
man  responsible  for  the  policy  of  the  road,  to  be  the  chairman  of 
the  company.  For  purposes  of  illustration,  there  may  be,  for  pur- 
poses of  operation,  presidents  of  different  units  in  the  consolidated 
systems  in  various  parts  of  the  country,  near  to  the  people  whom 
tney  serve.  Illustrations  of  that  are  everywhere  now.  Take  the 
Southern  Pacific.  Until  the  death  of  Mr.  feruttschnitt,  the  policy 
of  the  Southern  Pacific  road  was  a  matter  which  he  was  at  the 
head  of  and  he  lived  remote  from  the  operations  of  that  property, 
but  there  was  the  president  of  a  unit  in  San  Francisco,  and  there 
was  the  president  of  the  Texas  lines  in  Texas.  In  the  Nickel  Plate 
proposition  there  was  to  be  a  single  body  in  charge  of  policy,  but  Mr. 
Harahan  was  to  remain  over  the  Chesapeake  &  Ohio,  Mr.  Alfred  was 
to  remain  over  the  Pere  Marquette,  Mr.  Underwood  in  charge  of  the 
Erie,  and  Mr.  Bernet  was  to  remain  in  charge  of  the  Nickel  Plate 
itself. 

Now,  all  those  things  show  a  consciousness  on  the  part  of  the 
people  dealing  with  this  problem  that  it  has  got  to  be  solved  in  such 
a  way  that  the  policy  shall  be  harmonious  and  shall  be  nation-wide, 
but  tne  management  must  be  localized  and  as  illustrating  the  extent 
to  which  that  is  receiving  attention,  I  will  refer  to  this  from  an  article 
written  by  Mr.  Walker  D.  Hines,  in  the  Harvard  Business  Review  of 
July,  1923,  as  follows: 

The  creation  of  such  a  large  consolidated  system  would  call  for  new  methods 
of  organization  which  would  promote  the  public  interest.  Along  with  central- 
ization in  all  matters  of  policy  affecting  the  consolidated  system,  there  should 
be  a  process  of  radical  decentralization  so  as  to  create  on  different  parts  of  the 
consolidated  system  distinct  units  of  management,  each  of  which  would  be  vir- 
tually autonomous,  except  in  matters  of  general  policy.  The  consolidation, 
instead  of  making  the  management  more  remote  from  the  employees  and  the 
public,  should  evolve  methods  to  create  closer  contacts  in  those  respects. 

We  should  not  visualize  the  organization  of  a  great  consolidated  company  as 
merely  an  enlargement  of  the  organization  of  one  of  the  existing  companies,  with 
the  direction  of  practically  all  important  matters  of  operation  from  a  single 
headquarters.  On  the  contrary,  we  must  be  prepared  for  some  new  concepts 
adapted  to  new  conditions.  We  must  remember  that  the  last  word  has  not  been 
said  about  the  method  of  railroad  organizations.  It  is  seriously  questionable 
whether,  even  on  existing  systems,  it  is  wise  to  concentrate  management  into  a 
single  central  office  as  much  as  is  frequently  done.  In  this  connection  it  is  sug- 
gestive to  mention  the  reorganization  of  the  Pennsylvania  system  in  1920  into 
four  separate  operating  regions  for  the  avowed  purpose  of  accomplishing  a  salu- 
tary decentralization. 

When  the  so-called  "Harriman  system"  was  in  existence,  consisting  of  the 
Union  Pacific  and  Southern  Pacific  Imes,  there  were  four  or  five  separate  operat- 
ing corporations  in  different  parts  of  the  territoty  covered  by  the  system, 
each  corporation  with  its  own  president,  and  thus  a  degree  of  decentralization 
was  accomplished,  while  general  policies  were  controlled  from  a  central  oflBce. 
There  is  no  reason  why  a  large  consolidated  system  formed  pursuant  to  the  trans- 
portation act  should  not  have  four  of  five  different  regional  organizations,  each 
in  charge  of  an  officer  endowed  with  as  much  power  as  is  now  enjoyed  by  many 
railroad  presidents  and  each  of  such  officers  might  be  designated  as  president  for 
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the  region  in  question.  Such  an  officer  should,  through  his  own  staff,  keep  m 
touch  both  with  the  employees  and  with  the  public  in  his  region,  and  it  is  reason- 
able to  believe  that  such  an  organization  could  establish  closer  contacts  with 
and  greater  responsiveness  to  the  needs  of  the  public  and  of  employees  than 
exist  at  present.  Indeed,  it  may  not  be  unreasonable  to  anticipate  that  there 
may  develop  in  each  of  such  regions  conference  boards  with  both  pubhc  and  labor 
representation,  and  that  through  these  conference  boards  there  may  come  about 
a  decidedly  improved  mutual  understanding  in  local  matters,  and  consequently 
in  general  matters. 

The  Chairman.  Will  you  be  able  to  come  back  at  10  o'clock  on 
Tuesday  morning  *? 

Mr.  Thom.  Yes. 

The  Chairman.  The  committee  stands  adjourned  until  that  time. 

(Thereupon,  at  12.05  o'clock  p.  m.,  the  committee  adjourned  to 
meet  again  at  10  o'clock  a.  m.,  Tuesday,  June  15,  1926.) 
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House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Tuesday,  June  15,  1926. 

Tlie  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 
(chairman)  presiding. 
TJie  Chairman.  The  committee  will  please  come  to  order. 

STATEMENT  OF  ALFRED  P.  THOM— Continued 

Mr.  TiiOM.  Mr.  Chairman  and  gentlemen,  on  Friday  I  was  referring 
to  the  necessity,  from  a  public  standpoint,  for  a  coordinated  and 
harmonious  policy  of  transportation,  and  called  attention  to  the  fact 
that  it  would  be  much  easier  to  secure  this  wliere  the  policy  is  to  be 
agreed  upon  and  determined  by  12  or  15  men,  than  where  it  is  neces- 
sary to  secure  the  concurrent  action  of  80  or  100  or  more  men. 

1  will  not  personally  enlarge  more  upon  that  point,  but  I  should 
like  to  put  into  the  record  for  the  use  of  the  committee  the  result 
of  the  consideration  given  to  it  by  a  very  careful  and  capable 
student  of  transportation,  Mr.  Walker  D.  Hines.  What  I  am  reading 
is  another  extract  from  the  article  that  was  published  in  the  Harvard 
Business  Review  over  his  signature  in  1923.  Referring  to  this  point, 
he  says: 

One  advantage  of  consolidation  is  little  stressed  but  is  of  great  importance. 
The  railroads  are  engaged  in  public  service.  Their  success  is  peculiarly  subject 
to  public  sentiment  and  also  to  the  sentiment  of  the  employees.  Public  senti- 
ment and  the  sentiment  of  the  employees  are  greatly  influenced  by  the  policies 
of  railroad  managements.  In  many  respects  railroad  policies  have  to  be  uniform 
for  the  whole  country.  For  example,  the  policy  as  to  the  rules  concerning  the 
return  of  freight  cars,  and,  what  is  even  more  important,  the  policy  as  to  whether 
those  rules  will  be  enforced,  must  be  a  virtually  uniform  policy  for  the  entire 
country.  Such  railroad  policies  have  to  be  adopted  by  practically  unanimous 
consent  of  the  railroad  executives  of  the  country.  At  present  there  are  perhaps 
80  or  90  separate  and  independent  class  1  railroad  systems.  Anything  approach- 
ing unanimity  among  such  a  large  number  of  executives  is  difficult  of  attainment, 
and  it  is  much  easier  to  secure  acquiescence  in  a  negative  or  stand-pat  policy 
than  in  a  policy  involving  adjustment  to  changing  conditions.  The  result  is  that 
too  frequently  the  general  policies  of  railroads  are  halting  or  negative,  not  be- 
cause the  majority  of  railroad  executives  for  the  great  systems  of  the  country 
hold  to  that  position,  but  because  the  large  number  of  railroad  executives  and  the 
great  variety  of  the  extent  of  their  interests  make  it  so  difficult  to  secure  the 
necessary  concurrence  in  new  and  affirmative  policies.  This  situation  reacts 
unfavorably  upon  the  interests  of  the  railroads  themselves,  and  in  the  last  analysis 
upon  the  public  interest  in  adequate  railroad  transportation. 

There  is  frequent  criticism  that  the  railroads  show  too  little  initiative  and 
progress  in  their  general  policies.  It  is  sometimes  claimed  this  is  due  solely  to 
hampering  legislation.  It  is  in  fact  due  largely  to  the  difficulty  of  agreeing  upon 
the  initiation  of  progressive  policies,  which  results  from  there  being  such  a  large 
number  of  different  railroad  systems,  with  such  extraordinary  divergence  in 
size  and  degree  of  public  contact.    A  very  important  improvement  in  this  matter 
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has  a  vital  relation  to  the  public  support  necessary  to  preserve  private  operation 
would  result  if,  for  example,  there  were  12  great  railroad  systems  instead  of  80 
or  90  different  interests,  as  at  present  (to  say  nothing  of  several  hundred  Class  11 

and  Class  III  railroads).  *u^  ^««i:„„  ^f  ,«;i 

The  creation  of  verv  larger  railroad  systems  will  simplify  the  deahng  of  rail- 
roads with  each  other,  because  such  a  method  of  consolidation  will  relagate  to 
the  internal  councils  of  some  one  system  great  numbers  of^nestion^  which  now 
come  up  for  consideration  in  the  general  councils  of  the  railroads.  The  handling 
of  questions  still  remaining  of  general  interest  will  be  greatly  simplified  by  the 
reduction  in  the  number  of  companies  to  be  consulted  For  instance,  the  due 
equalization  of  the  interchange  of  freight  cars  among  12  large  systems  will  be 
far  simpler  than  when  80  or  90  different  systems  are  involved  Indeed,  _jith 
only  12  svstems  to  deal  with,  there  will  probably  come  about  coordinated  methods 
not  onlv  of  car  distribution  but  of  car  maintenance  which  will  prove  far  superior 
to  anything  which  can  be  hoped  for  with  80  or  90  different  railroad  companies  to 
be  consulted  in  the  general  councils  on  the  subject;  and  likewise  the  stituation 
will  admit  of  very  great  improvement  in  controlling  the  movement  of  traffic  m 
times  of  heavy  business,  so  as  to  avoid  embargoes,  or  at  least  so  as  to  make 
them  much  more  rare,  and,  when  resorted  to,  far  more  useful. 

Another  important  advantage  to  arise  from  larger  corisolidations  will  be  the 
simplification  of  public  regulation.  Surely  the  Interstate  Comnjerce  Commission 
could  deal  more  satisfactorily  with  12  systems  than  with  80  or  90  It  is  not  un- 
reasonable to  anticipate  that  with  such  a  small  number  of  systems  the  commission 
would  find  it  feasible  and  desirable  to  establish  branch  regional  offices  which  could 
deal  promptly  and  effectively  with  many  regional  matters  which  now  have  to  be 
dealt  with  at  Washington.  Similar  advantages  in  the  public  supervision  of  labor 
nroblems  could  reasonablv  be  expected.  . 

It  is  believed  that  with  appropriate  decentralization  within  each  coiisolidated 
corporation,  so  as  to  secure  sufficiently  intensive  and  responsive  local  manage- 
ment the  weight  of  public  convenience  and  of  the  interest  of  stockholders  and 
employees  will  be  found  to  be  on  the  side  of  the  creation  of  a  few  very  large 
systems. '  'J 

I  will  not  dwell  upon  that  point  more  at  length.  I  invite  the  in- 
telligent consideration  of  the  matter  on  the  part  of  the  committee.     1 

pass  now  to  a  subject „r     1 1  •    .  ^  *^ 

Mr.  Shallenberger  (interposing) .  Would    it    interrupt    you    to 

offer  just  one  explanation  at  this  point  ?  You  used  the  word  'decen- 
tralization" in  the  management  of  these  railroads.  How  do  you 
argue  that  consolidation  into  a  small  number  of  large  systems  would 
not  work  rather  to  centrahzation  than  decentralization?  How  would 
vou  make  the  two  fit  in  together? 

Mr  Thom.  I  referred  to  that,  Governor,  when  I  was  before  the 
committee  on  Friday,  and  discussed  the  question  from  the  standpoint 
of  the  necessity  of  having  the  policy  determined  by  a  few  people  but 
the  actual  operation  of  the  roads  relegated  to  regions  in  the  system 
with  responsible  managements  over  each  region,  so  that  that  manage- 
ment  could  come  into  contact  with  its  public  and  could  bo  readily 

accessible  to  its  public.  j  ^     ^i  •     xt-  i    i 

I  illustrated  that  by  what  was  proposed  in  regard  to  this  Nickel 
Plate  matter.  There  was  a  plan  by  which  the  policy  of  the  consoli- 
dated Nickel  Plate  properties  would  be  determined  by  one  authority. 
But  one  of  the  factors  in  that  consolidation  was  the  Chesapeake  & 
Ohio  It  was  the  plan  to  leave  the  management  of  the  Chesapeake 
&  Ohio  where  it  was,  with  Mr.  Harahan  still  as  president  of  that 
property  and  still  as  operating  man,  able  to  determine  operating 
problems  himself  right  there  on  the  ground;  and  so  with  the  others, 
the  Erie  and  the  Pere  Marquette,  etc.  Tliat  has  been  found  so 
necessary  that,  even  as  it  is,  the  Pennsylvania  Raihoad,  about  a  year 
and  a  half  or  two  years  ago,  adopted  the  plan  of  establishing  four 


operating  divisions  with  a  responsible  operating  officer  at  the  head 
of  each  one  of  them. 

So,  Mr.  Hines,  in  the  quotation  which  I  read  to  the  committee, 
dwells  on  that,  and  he  says  that  if  is  necessary,  in  bringing  these 
roads  into  large  systems,  to  find  a  way  of  decentralizing  the  opera- 
tions, and  it  will  be  done  by  localized  management. 

Mr.  Shallenberger.  I  think  that  experience  has  taught  those 
of  us  in  the  West  that  that  centralizes  instead  of  decentralizes;  that 
one  of  the  things  we  complained  of  since  the  inauguration  of  all 
power  here  in  Washington  was  that  it  was  far  removed  from  us  and 
that  we  can  not  get  to  the  person  having  authority  to  give  us  any 
relief.  Your  plan  would  contemplate  that  that  which  affects  the 
locality  would  be  dealt  with  by  a  local  board  ? 

Mr.  Thom.  By  localized  authority. 

Mr.  Shallenberger.  And  you  do  not  think  that  consolidation 
would  tend  to  destroy  that? 

Mr.  Thom.  I  think  that  it  would  tend  to  promote  it,  because  it 
would  bring  out  the  necessity  for  that  very  thing. 

Governor,  before  I  set  through,  if  I  have  the  time,  I  wanted  to 
discuss  a  suggestion  ahout  decentralizing  the  Interstate  Commerce 
Commission  itself  and  bringing  that  closer  to  the  people. 

Mr.  Cooper.  Colonel  Thom,  I  wrnted  to  ask  you  one  short  ques- 
tion. Do  you  agree  with  Mr.  Hines  that  under  the  consolidation  plan 
which  he  mentions  it  would  make  the  work  of  the  Interstate 
Commerce  Commission  much  easier? 

Mr.  Thom.  I  do  agree  with  that.  I  will  not  dwell  longer  on  that 
aspect  of  this  matter  unless  it  is  desired. 

I  pass  on  now  to  the  lost  one  of  the  considerations  which  I  desire 
to  discuss  as  bearing  upon  the  desirability  of  the  policy  of  consolida- 
tion. 

Mr.  Cooper.  Before  you  go  to  that:  You  believe  the  Interstate 
Commerce  Commission  is  overworked  to-day  by  reason  of  having 
such  a  broad  field  in  which  to  work?  That  is,  do  you  think  that 
they  have  a  little  more  than  they  can  properly  take  care  of? 

Mr.  Thom.  I  should  say  so,  }Ar.  Chairman! 

Mr.  Cooper.  You  say  there  are  about  90  different  systems. 

Mr.  Thom.  About  175  different  class  1  railroads;  but  it  is  estimated 
roughly  that  they  are  operate  1  by  80  or  90  different  authorities. 

I  have  no  doubt  that  it  will  have  a  most  beneficial  effect,  from  tha 
public  viewpoint,  in  making  the  work  of  regulation  easier,  and  I  be- 
lieve if  you  gentlemen  will  bear  with  me  when  I  get  to  that  part  of 
my  remarks  and  will  consider  a  proposal  which  I  wish  to  bring  to 
your  attention  of  a  method  of  decentralizing  the  work  of  this  com- 
mission, and  carrying  justice  to  the  homos  of  the  people  rather  tlian 
having  the  people  come  to  Washington  for  it,  you  will  be  doing  one 
of  the  largest  public  services  that  I  can  imagine. 

I  should  like  to  have  an  opportunity  of  bringing  that  matter  to 
your  consideration.  I  have  gone  into  the  details  of  such  a  plan  as 
that,  and  I  think  that  sooner  or  later  this  committee  will  be  con- 
fronted with  the  necessity  of  dealing  with  that  aspect  of  this  ques- 
tion. 

The  remaining  point  that  I  wish  to  discuss  in  connection  with 
whether  or  not  consohdations  are  in  the  interest  of  the  pubhc,  and 
which  I  purposely  left  for  the  last,  so  as  not  to  imduly  emphasize 
it,  is  that  of  economies. 
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I  say  that  I  want  to  avoid  the  charge  of  unduly  emphasizing  that 
element  in  the  discussion  for  this  reason;  that  any  one  who  discusses 
this  matter  from  a  railroad  standpoint  must  be  careful  to  protect 
himself  against  what  may  be  hereafter  found  roseate  and  imjustified 
expectations  in  respect  to  that  matter. 

There  would  be,  for  example,  comparatively  little  saving  in  the 
matter  of  labor,  and  by  labor  1  refer  to  the  whole  personnel. 

This  matter  that  I  have  referred  to  in  answer  to  Governor  Shal- 
lenberger:  If  we  decentralize  managements  and  have  managements 
nearer  to  the  people  they  serve,  you  will  see  that  there  is  not  much 
chance  for  a  reduction  in  personnel. 

But,  laying  that  aside,  there  are  economies  in  my  belief ,  of  a  very 
substantial  nature  which  may  be  reasonably  anticipated.     I  will 

illustrate  that. 

Mr.  Bernet,  who  is  president  of  the  Nickel  Plate,  testified  on 
that  subject  before  the  Interstate  Commerce  Commission  in  the 
recent  hearings  in  respect  to  that  proposed  consoldiation  and  he 
estimated  the  economies  to  arise  from  the  proposal  at  about  six 
and  a  half  million  dollars  a  year  for  that  svstom. 

There  are  certain  unifications  of  roads  which  have  alreadv  taken 
place.  I  refer  particularly  to  what  has  been  going  on  in  the  New 
York  Central  Lines,  where  a  few  years  ago  they  took  in  a  number  of 
lines  that  they  previously  controlled. 

Mr.  Harris  was  testifying  in  regard  to  that  matter  before  the 
Senate  committee  at  its  recent  hearings  on  consolidation  bills.  Mr. 
Harris  is  the  financial  vice  president  of  the  New  York  Central  Lines. 
He  was  the  man  who  had  m  charge  this  matter  of  consolidations  or 
combinations  of  the  New  York  Central  Lines  to  which  I  have  re- 
ferred. He  conducted  them  through  to  a  successful  end  and  he  was 
testifying  in  respect  to  that  matter  before  the  Senate  committee. 
He  said: 

From  1907  to  1920  I  was  general  counsel  of  the  New  York  Central,  and  during 
that  time  a  part  of  my  work  in  that  connection  was  with  the  consolidation  of  the 
lines  which  the  New  York  Central  took  over.  Some  of  those  consolidations  were 
important.    They  involved  a  large  amount  of  money  and  were  rather  compli- 

cated . 

The  New  York  Central  has  been  in  process  of  consolidating  with  the  different 
properties  within  its  system  and  its  contiguous  territory  for  a  great  many  years. 
The  first  important  consolidation,  I  think,  that  I  had  to  do  with  was  when  the 
New  York  Central  &  Hudson  River  Railroad  took  over  the  Rome,  Watertown 
&  Ogdensburg  Railroad. 

After  that  was  done — and  included  in  that  were  a  number  of  other  com- 
panies— in  1914  the  New  Y'ork  Central  &  Hudson  River  Railroad  consolidated 
with  the  Lake  Shore  &  Michigan  Southern  Railway,  and  I  had  to  do  with  that. 

The  chairman  then  asked  the  question : 

Did  you  have  to  do  with  the  Big  Four? 

Mr.  Harris.  Yes;  that  is  the  one  I  am  about  to  speak  of.  There  were  earlier 
consolidations  that  I  did  not  have  to  do  with,  but  subsequent  to  the  major  con- 
solidation bv  which  the  line  between  New  York  and  Chicago,  which  was  formerly 
broken  at  Buffalo,  was  put  together,  we  consolidated  certain  of  our  Michigan 
Central  properties  bv  having  the  Michigan  Central  take  over  into  its  own  cor- 
porate ownership  and  control  some  of  the  individual  lines  which  theretofore  had 
been  independent.  And  the  Big  Four  took  over  its  subsidiaries,  or  such  of  them 
as  w^e  could  take  over  under  the  laws  existing  at  that  time,  and  under  the  cir- 
cumstances affecting  the  several  properties. 

So  that  the  New  York  Central  system  has  been  fairly  well  compacted,  except 
that  it  still  is  broken  up  into  subsidiaries  which  eventually  will  be  brought 
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together,  I  expect,  but  their  consolidation  has  been  delayed  because  of  con- 
ditions which  you  know  of  under  the  transportation  act  and  the  antitrust  act. 

At  the  time  of  the  Lake  Shore  consolidation  it  was  not  thought  advisable  to 
consolidate  with  the  Michigan  Central,  because  of  the  claim  that  it  was  a  compet- 
ing line.  The  same  way  with  the  Big  Four.  Certain  of  its  lines  might  have  been 
said  to  be  competitive  with  the  New  York  Central,  and  so  it  was  not  taken  in. 
As  it  is  now,  the  New  York  Central  owns  95  per  cent  of  the  stock  of  the  Michigan 
Central;  it  owns  over  90  per  cent  of  the  stock  of  the  Big  Four,  and  so  on.  The 
oustanding  interests  are  negligible  in  percentages,  although  substantial  in  amount. 

The  Chairman.  Let  me  ask  you  generally  whether  or  not  the  New  York 
Central  consolidations — you  have  had  very  intimate  knowledge  of  all  of  them — 
have  resulted  in  more  efficient  operation  and  in  more  economic  administration. 

Mr.  Harris.  I  think  undoubtedly  that  those  that  I  have  spoken  of  have 
resulted  in  economies.     I  know  they  have. 

There  are  some  aspects  in  the  operation  of  raih-oads  through 
which  economies  may  be  expected.  For  example,  here  are  two 
lines  of  railroad  that  are  now  competing  between  common  points, 
with  lines  of  different  lengths,  the  haul  being  different  on  tne  two 
lines.  The  shorter  the  haul,  the  less  expensive  it  is.  But  the  rail- 
road with  the  long  haul  now  wants  some  of  the  business  and  it  will 
take  all  that  it  can  and  carry  it  aroimd  by  the  circuitous  route,  at  a 
laiger  cost,  of  course,  than  the  road  witn  a  direct  haul  would  incur. 

Suppose  that  both  of  those  lines  were  owned  by  the  same  road. 
All  tnat  traffic  could  go  by  the  short  line  and  there  would  be  the 
saving  in  expense  of  the  longer  haul. 

In  addition  to  that,  there  are  questions  of  congestion  of  properties. 
Every  congestion  means  expense,  and  congestions  frequently  occur 
where  there  is  limited  capacity  for  handling  the  traffic.  If  there 
were  larger  capabilities  for  handling  the  traffic,  those  capabilities 
could  be  marshalled  in  such  a  way  that  this  congestion  could,  in  many 
cases,  be  avoided  and  the  incidental  expense  of  tne  congestion  thereby 
reduced. 

Mr.  BuRTNESs.  Your  illustrations  now.  Colonel,  largely  relate  to 
consolidations  of  competing  lines,  and  most  of  the  proponents  say 
that  such  are  not  contemplated  by  the  bill. 

Mr.  Thom.  There  will  be  competing  lines  consolidated  neces- 
sarily. 

Mr.  BuRTNESS.  Oh,  some,  of  course. 

Mr.  Thom.  But  I  am  speaking  of  such  competing  lines  as  are 
brought  together  in  a  system,  and  I  am  saying  that  there  is  a  source 
of  economy. 

There  is  another  source  of  economies  that  is  manifest  to  any  one. 
There  would  be  saving  in  the  matter  of  terminals.  They  could  in 
some  cases  be  consolidated.  There  would  be  economies  in  the  con- 
solidation of  soliciting  offices,  where  one  office  could  do  for  a  system 
instead  of  there  being  half  a  dozen  competing  offices. 

There  would  be  savings  in  connection  with  interline  accounting. 
Where  traffic  moves  over  many  systems,  the  accounting  incident  to 
that  is  very  much  greater  than  where  there  are  few  breaks  in  the 
handling  of  traffic. 

There  would  be  economies  in  the  matter  of  shops,  concentrating 
shops  at  points  which  could  handle  successfully  tne  equipment  ot 
many  lines  where  there  had  to  be  many  shops  for  different  lines. 
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Then  in  the  matter  of  equipment  itself:  Without  enlarging  that  list, 
I  would  like  also  to  put  into  this  record  Mr.  Hines's  conclusions  in 
this  same  article  on  tnat  subject.     He  says : 

Discussion  of  consolidation  frequently  assumes  that  those  who  believe  in 
consolidation  count  upon  great  economies  growing  out  of  the  elimination  of 
executive  officers  and  their  staffs.  It  is  not  believed  that  any  such  sort  of 
economy  is  relied  upon  to  an  important  extent,  and  this  for  two  reasons:  First, 
any  such  economy  would  be  a  negligible  percentage  of  operative  expenses,  so 
that  significant  economies  must  be  found  in  entirely  different  directions;  and 
second,  it  is  highly  probable,  as  above  suggested,  that  the  new  organization  of 
the  consolidated  system,  with  the  necessary  separate  regions  qualified  to  act  with 
substantial  autonomy,  will  call  for  approximately  as  much  executive  organization 
as  at  present. 

The  real  economies  which  will  come  from  consoliation  will  be  far  more  im- 
portant in  scope  and  significance.  The  elimination  of  switching,  the  standardiza- 
tion of  materials,  the  concentration  of  purchases,  the  sending  of  traffic  by  shorter 
routes,  the  elimination  of  interline  accounting,  the  greater  ability  to  utilize 
shops  and  equipment  on  all  parts  of  the  system  to  the  maximum  extent,  all  con- 
stitute real  and  important  elements  of  economy.  Perhaps  one  of  the  most 
important  matters  from  the  standpoints  of  economy  and  of  improved  service 
will  be  the  fact  that  freight  cars  of  the  system  will  be  "at  home"  on  all  parts  of 
it  so  that  they  can  be  put  at  the  public  service  without  limitation,  and  so  when 
in  need  of  repair  they  can  be  fully  repaired  where  they  are,  instead  of  being  sent 
back  to  the  home  lines,  with  possible  necessity  for  various  minor  repairs  away 
from  home  to  be  later  discarded  or  duplicated  on  the  home  line. 

In  viewing  this  matter  we  must  realize  that  the  connection  between  each  two 
railroad  companies  represents  in  a  sense  a  frontier  between  two  powers  which  are 
foreign  to  each  other.  Generally  speaking,  locomotive  and  passenger  cars  do  not 
go  beyond  that  frontier.  Freight  cars  in  general  do  cross  the  frontier  but  when 
they  do  so  there  are  generally  additional  inspection  and  switching  involving  cost 
and  delay,  and  there  must  be  elaborate  interline  accounting.  Under  existing 
conditions,  when  a  freight  car  leaves  the  tracks  of  its  owner  and  crosses  one  of 
these  frontiers,  it  becomes  a  foreign  car  and,  indeed,  a  friendless  car.  All  pre- 
sumptions are  likely  to  be  decided  against  it  in  favor  of  what  appear  to  be  the 
interests  of  the  foreign  line  on  which  it  finds  itself.  If  it  needs  repairs,  it  is 
uncertain  whether  it  will  receive  them,  unless  they  are  of  such  a  character  essen- 
tial to  the  safety  of  its  operation,  and  they  may  have  to  be  discarded  or  done  over 
when  the  car  gets  home.  Whether  it  is  moved  in  accordance  with  the  car  service 
rules  prescribed  by  the  American  Railway  Association,  so  as  to  be  returned 
promptly  to  the  owning  carrier,  depends  upon  a  great  many  contingencies,  \\ath 
every  question  likely  to  be  resolved  in  favor  of  the  foreign  interest  which  tem- 
porarily controls  it. 

These  considerations  emphasize  that  to  a  very  important  extent  the  public 
interest  will  be  prompted  and  efficiency  and  economy  in  the  use  of  the  railroads 
and  their  equipment  will  be  increased  by  diminishing  as  far  as  may  be  reasonably 
practicable  the  number  of  these  frontiers,  or,  in  other  words,  by  putting  the  rail- 
roads into  a  few  large  consolidated  systems. 

Without  going  more  at  length  into  the  considerations  which  prob- 
ably induced  Congress  to  adopt  a  policy  of  consolidations,  it  seems,  as 
I  have  stated,  certain  that  it  has  done  so.  It  did  this  more  than  six 
years  ago  and  yet  practically  no  progress  has  yet  been  made  in  carry- 
ing this  policy  into  effect. 

This  was  not  due  to  obstacles  thrown  in  the  way  by  the  railroads. 
It  was  due  to  the  system  adopted  in  not  being  a  workable  system. 

It  has  been  founa  impossible  by  the  commission  to  make  a  map  by 
which  the  consolidations  were  to  be  effected.  Consideration  has  de- 
veloped that  even  if  it  had  been  possible,  the  map  would  have  been 
an  obstacle  to  consolidations  instead  of  an  aid.  It  would  have  been 
an  artificial  and  impracticable  method  of  dealing  with  a  very  practical 
business  problem. 

It  is  impossible  to  mash  these  railroad  systems  into  a  rigid  mold 
necessarily  made  on  theoretical  principles. 
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Consolidations  are  a  matter  of  business  and  managerial  evolution, 
not  a  condition  that  can  be  superimposed  by  law. 

Finances  have  to  be  provided ;  a  great  number  of  property  owners 
consulted  and  brought  into  agreement;  diverse  mterests  recon- 
(.jled— all  matters  requiring  initiation,  management,  and  plannmg 
by  the  parties  to  be  affected. 

Moreover,  as  has  been  heretofore  adverted  to,  the  assignment  of 
undesirable  properties  by  a  fixed  plan  to  a  special  group  by  act  of  the 
Government  would  create  visionary  and  impossiljle  conceptions  of 
value  and  that  in  itself  would  be  an  obstacle  instead  of  an  aid  to 
consolidations. 

I  would  like  also  to  call  att(^ntion  to  the  fact  that  if  there  is  to  be  a 
voluntary  system,  the  creation  of  a  map  by  the  commission  would 
be  a  decided  obstacle  from  this  standpoint:  After  the  commission 
has  made  its  plan,  giving  years  of  work  and  consideration  to  it, 
naturally  their  minds  would  not  be  open  to  consideration  on  its 
merits,  to  the  extent  it  otherwise  woukl,  of  a  new  suggestion  which 
would  throw  the  map  into  the  discard,  and  that  in  itself  would  put 
the  commission  in  a  reluctant  attitude  of  mind  toward  the  con- 
sideration of  any  new  suggestion  that  the  parties  themselves  might 
work  out  and  bring  forward,  and  which  should  be  considered  on  its 
merits,  without  prejudice  or  preconceptions. 

But  the  work  which  has  been  done  on  this  matter,  the  survey  that 
the  commission  has  made  of  the  country  and  of  its  transportation 
facilities,  has  been  by  no  means  wasted.  It  has  developed  a  fund  of 
information  which  will  enable  the  commission  to  take  a  comprehensive 
view  of  the  question  and  consider  anv  proposal  that  is  brought  before 
it  from  such  a  comprehensive  viewpoint. 

My  consideration  leads  me  to  the  conclusion  that  the  only  chance 
of  consolidations  actually  taking  place,  unless  the  Government  is  to 
finance  the  proposals,  is  to  adopt  a  voluntary  system  imder  which  the 
parties  shall  originate  the  proposals,  provide  the  means  for  carrying 
them  into  effect,  and  be  given  the  corporate  power  to  consummate 
the  arrangement,  if  it  is  approved  by  the  commission  as  being  in  the 
public  interest. 

The  present  law  is  absolutely  defective  in  this  machinery.  If  we 
had  the  plan,  we  would  have  to  stop  before  carrying  it  into  effect, 
because  of  the  lack  of  legal  machinery  to  consummate  it. 

Mr.  HocH.  Colonel  Thom,  if  it  will  not  interrupt  your  line  of  dis- 
cussion, are  you  famihar  with  the  legislative  history  of  this  pro- 
vision for  the  general  plan?  No  statement  has  been  made  at  this 
hearing  as  to  who  the  proponents  of  it  were.  Everybody,  apparently, 
has  repudiated  it  now,  but  I  was  wondering  who  was  responsible  for  it. 

Mr.  Thom.  I  am  not  familiar  with  it,  \lr.  Hoch,  but  my  impression 
is  that  it  was  the  result  of  a  conference  between  the  two  Houses  on 

the  subject. 

Mr.  Hoch.  Was  it  in  either  the  House  or  the  Senate  bills? 

Mr.  Thom.  Not  in  the  shape  it  is  now,  my  information  is,  and  I 
think  this  was  the  result  of  the  conference.  But  that  information 
is    entirely  secondhand,  and   I   have  no  direct   knowledge  on  the 

subject. 

The  lack  of  machinery  had  better  be  illustrated.  The  only  ma- 
chinery that  now  exists  is,  of  course,  the  machinery  under  State 
laws.     Suppose  that  a  plan  is  brought  forward  which  requires  relief 
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from  the  antitrust  laws  to  consummate  it  and  you  find  a  State 
that  has  general  machinery  for  consolidation,  but  in  the  constitution 
perhaps,  or  in  the  statutes,  of  that  State  will  be  found  a  prohibition 
upon  consolidating  paralleling  and  competing  lines. 

The  question  at  once  arises  whether  or  not  you  can  take  a  Staters 
machinery  to  accomplish  consolidation  which  consolidation  is  pro- 
hibited by  the  laws  of  that  very  State. 

In  other  words,  when  you  go  to  the  machinery  of  the  vState  in  order 
to  make  a  consolidation,  there  is  a  serious  legal  question  whether 
you  can  utilize  that  machinery,  except  with  the  limitations  put 
upon  it  by  the  State  itself. 

So  that  will  illustrate  the  difiiculties  of  proceeding  in  this  matter 
where  relief  from  the  antitrust  acts  has  become  necessary. 

Mr.  HocH.  That  same  difficulty  is  involved  in  this  proposal,  is  it 
not? 

Mr.  TflOM.  What? 

Mr.  HocH.  That  same  difficulty  is  involved  in  this  proposal,  that 
same  question — is  it  not? 

Mr.  Thom.  I  do  not  think  so.  I  do  not  know  that  I  catch  your 
view,  but-- — 

Mr.  HocH.  Utilizing  State  machinery  without  accepting  the  limi- 
tations of  the  States. 

Mr.  TnoM.  There  is  nothing  in  this  proposal  about  State  ma- 
chinery. 

Mr.  HocH.  The  proposition  virtually  gives  to  these  State  corpo- 
rations a  status  of  Fenerd  corporations,  and  the  effect  of  this  is  to 
set  aside  any  State  law  or  even  any  consitutional  provision  of  the 
State  that  might  interfere  with  what  vou  set  out  to  do. 

Mr.  Thom.  I  think  that  you  and  1  are  discussing  different  ideas. 
I  am  trying  to  bring  out,  Mr.  Hoch,  that  if  the  Federal  law  stands 
as  it  is  now,  without  any  machinery,  the  only  place  to  find  the  ma- 
chinery is  in  the  State  law,  and  the  question  of  whether  from  a  legal 
standpoint  that  is  available  is  a  law  question  that  I  have  described. 

That  is  not  the  same  law  question,  though,  as  the  one  that  would 
arise  under  the  proposal  here,  because  here  is  Federal  machinery 
that  is  created,  and  you  can  resort  to  that  Federal  machinery,  and 
the  hmitations  of  the  State  laws  do  not  apply  to  the  Federal 
machinery. 

Mr.  Hoch.  I  thought  that  the  same  question  would  be  involved, 
because  you  propose  here  to  keep  these  same  State  corporations 
chartered  by  the  State. 

Mr.  Thom.  I  do  not  think  that  that  question  arises.  I  have  a  dis- 
cussion of  the  law  questions  which  I  am  going  to  enter  upon  in  a 
little  while,  with  reference  to  those  matters. 

Mr.  Hoch.  Then  I  would  not  care  to  anticipate  it. 

Mr.  Thom.  Without  going  at  any  more  length  into  the  considera- 
tions already  adverted  to,  it  seems  that  if  Congress  considers  con- 
sohdation  desirable  from  a  public  standpoint,  its  views  can  be  best 
carried  out  by  a  voluntary  system,  and  it  is  essential  to  create  the  legal 
machinery  for  carrying  it  into  effect. 

This  brings  me  to  the  consideration  of  the  pending  bill,  and  my 
nterpretation  of  that  bill  is  that  it  is  based  upon  this  view. 

The  pending  bill,  as  I  read  it,  may  be  divided  into  four  parts: 
First,  definitions;  second,  there  is  the  declaration  of  policy,  third, 
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there  is  the  establishment  of  machinery  to  carry  consolidations  into 
effect  when  approved  by  the  Interstate  Commerce  Commission;  and 
fourth,  there  is  a  requirement  that  at  the  end  of  a  given  period  the 
Interstate  Commerce  Commission  shall  report  to  Congress  the  prog- 
ress that  has  been  made  with  the  recommendations  of  the  commission 
to  Congress  as  to  further  procedure. 

I  should  like,  at  this  point,  first  to  advert  to  the  necessity  and  to 
the  function  of  this  or  some  declaration  of  policy. 

In  the  present  law  that  matter  was  dealt  with  in  this  way :  The 
commission  was  required  to  make  a  map  and  the  principles  that  were 
to  guide  the  commission  in  making  that  map  were  set  out  in  the  law 
in  paragraph  4  of  section  5. 

There  was  the  commission's  charter  of  authority.  Now,  under 
this  bill,  there  is  to  be  no  map.  There  must  be  somewhere  laid  down 
the  lines  which  Congress  thinks  should  be  followed  in  respect  to  the 
approval  or  disapproval  by  the  commission  of  any  proposal.  The 
office  of  this  declaration  of  policy,  as  I  read  the  bill,  is  t^o  lay  down 
the  principles  which  are  to  govern  the  commission  in  approving  or 
disapproving  a  proposal  which  is  brought  before  it. 

If  there  were  none  in  the  bill,  but  tlbere  was  simply  a  power  con- 
ferred upon  the  commission  to  approve  or  disapprove  proposals  for 
consolidation,  without  any  test  or  limitation  whatever  upon  it,  the 
important  legal  question  would  arise  whether  or  not  that  would 
amount  to  an  invalid  delegation  of  legislative  power. 

So  that  in  any  bill  that  Congress  adopts,  the  necessity  for  laying 
down  in  some  way  the  rules  of  a  general  nature  which  are  to  be  the 
chart  and  the  guide  of  the  commission  in  passing  upon  proposals 
which  come  before  it  must  be,  it  seems  to  me,  recognized. 

So,  that,  as  I  understand  it,  is  the  fimction  of  this  declaration  of 

policy.  11 

Mr.  HuDDLESTON.  I  Wanted  to  ask  just  on  that  point  whether  to 
require  that  consolidation  shall  be  found  to  be  in  the  public  interest 
is  also  included  in  that  declaration. 

Mr.  Thom.  That  is  one  of  the  things,  but  then  the  question  comes 
back,  What  further  does  Congress  wish  to  say  as  to  what  is  in  the 
public  interest?     What  further  definition  does  it  choose  to  give? 

It  might  be  possible  in  law  to  sustain  a  declaration  such  as  you  have 
referred  to.  but  of  course  it  is  desirable  to  have  something  a  little  more 
of  a  guide  than  such  a  general  suggestion  as  that. 

Mr.  HuDDLESTON.  Of  course,  the  requirements  with  reference  to 
weak  lines,  etc.,  as  found  in  this  section,  are  exceedingly  general. 

Mr.  Thom.  I  know  they  are.  They  are  obliged  to  be  general. 
The  same  with  rates.  The  Interstate  Commerce  Commission  is 
directed  to  see  that  rates  shall  be  reasonable. 

Mr.  HuDDLESTON.  I  wondered  whether  from  a  purely  legal  aspect, 
in  avoiding  the  delegation  of  a  nondelegable  duty,  the  other  would 
not  answer  the  purpose  just  the  same. 

Mr.  Thom.  It  might  do  so,  just  as  you  require  that  rates  shall  be 
reasonable,  but  at  the  same  time,  if  that  is  so,  it  would  not  be  as 
certainly  true  as  if  you  added  to  it  features  of  greater  definiteness. 

Passing  to  the  machinery.  Generally  speaking,  the  character  of 
the  machinery  necessary  and  the  character  of  machinery  in  this  bill 
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and  in  the  Senate  bill  involves  the  conferring  by  Congress  upon  a  State 
corj)oration  of  certain  additional  powers.  There  are  two  methods  bv 
which  this  might  be  accomplished.  I  mean  there  are  two  methods 
by  which  consolidation  might  be  accomplished. 

One  is  the  one  adopted  in  this  bill  which  utilizes  State  corporations. 
The  other  is  by  a  system  of  Federal  incorporation  and  making  all 
the  consolidateci  companies  which  are  the  result  of  complying  with 
this  bill  Federal  corporations. 

There  rre  two  schools  of  thought  on  that  subject.  Some  people 
resent  very  much  the  idea  of  making  all  railroad  companies  creatures 
of  the  Federal  Government.  Other  people  do  not  find  that  difficulty 
but  we  all  know  that  there  is  substantial  objection  on  behnlf  of  repre- 
sentatives of  some  of  the  States  to  Federal  incorporation. 

As  I  say,  this  bill  does  not  adopt  that  course,  but  adopts  a  course 
of  utilizing  the  State  agencies  already  in  existence  for  the  purpose  and 
confers  upon  them  the  necessary  authority  to  carry  that  purpose 
into  effect.. 

That  brings  me  to  a  discussion  of  the  law  questions  involved.  I 
now  call  the  attention  of  the  committee,  .with  its  permission,  to  the 
authority  of  Congress  to  confer  power  to  consolidate  upon  State 
corporations  engaged  in  interstate  commerce. 

The  question  now  arises  whether  Congress  can,  under  the  Con- 
stitution, confer  upon  railroad  corporations,  chartered  by  a  State 
and  authorized  by  the  State  to  engage  in,  and  actually  engaged  in, 
interstate  commerce,  power  to  consolidate  or  merge  with  one  another, 
when  the  State  charter  confers  no  such  power,  or  when  such  consolida- 
tion or  merger  is  contrary  to  the  policy  of  the  State,  in  respect  to 
parallel  or  competing  lines  or  otherwise,  as  reflected  in  the  statutes 
or  Constitution  of  the  State. 

Those  who  deny  this  power  to  Congress  rely  on  expressions  found 
in  the  cases,  such  as  the  following — and  this  is  from  the  case  Mr. 
Huddleston  rea  I  from  the  other  day,  161  U.  S.,  702,  Louisville  & 
Nashville  Railroad  v.  Kentucky: 

In  the  division  of  authority  with  respect  to  interstate  railways  Congress  re- 
serves to  itself  the  superior  right  to  control  their  commerce  and  forbid  interference 
therewith;  while  to  the  States  remains  the  power  to  create  and  to  regulate  the 
instruments  of  such  commerce,  so  far  as  necessary  to  the  conservation  of  the 
public  interests. 

If  it  be  assumed  that  the  States  have  no  right  to  forbid  the  consolidation  of  com- 
peting lines,  because  the  whole  subject  is  within  the  control  of  Congress,  it  would 
necessarily  follow  that  Congress  would  have  the  power  to  authorize  such  consoli- 
dation in  defiance  of  State  legislation — a  proposition  which  only  needs  to  be 
stated  to  demonstrate  its  unsoundness. 

Or: 

It  does  not  call  for  argument  that  railroad  companies  are  incorporated  to  per- 
form a  public  service,  and  that  it  is  for  the  State  to  define  their  powers  and  to 
control  their  exercise  of  such  powers.  (L.  &  N.  Railroad  v.  Kentucky,  183  U.  S. 
512.) 

Before  proceeding  to  discuss  affirmatively  the  main  question  above 
stated,  brief  comment  should  be  made  on  these  cases. 

The  first  of  them  (namely,  that  in  161  U.  S.)  was  a  case  in  which  the 
Louisville  &  Nashville  Railroad  Co.  undertook  to  acquire  the  control 
of  and  to  operate  certain  other  lines  of  railroad,  alleged  to  be  parallel 
and  coinpeting  with  its  own  lines,  contrary  to  the  constitution  and 
laws  of  Kentucky,  which  forbade  the  consolidation  or  acquisition  of 
parallel  or  competing  lines. 


Congress  had  not  acted  on  the  subject,  and  the  validity  of  such 
action  by  Congress  was  not,  and  could  not  be,  involved  in  the  case. 
What  the  Supreme  Court  said,  as  set  forth  in  the  above  quotations, 
was  said  merely  by  way  of  argument  and  was  clearly  obiter  dictum, 
which  by  universal  concession,  does  not  amoimt  to  judicial  authority. 
Indeed,  part  of  what  is  there  said  by  the  court  by  way  of  argu- 
jjjent— namely,  that  "the  power  to  create  and  regulate  the  instru- 
ments of  interstate  commerce,  so  far  as  necessary  to  the  conserva- 
tion of  the  public  interests,  remains  with  the  States''— is  directly 
contrary  to  the  repeated  decisions  of  the  Supreme    Court  itself, 
upholding  the  power  of  Congress  to  create  and  regulate  such  instru- 
mentaUties.     (McCulloch  v.   Maryland,  4   Wheat.   316,  411    422; 
Osborne  v.  Bank  of  United  States,  9  Wheat.  738,  861,  873;  Pacific 
Railroad  Removal  cases,  115  U.  S.  1,  18;  California  v  Pacific  Rail- 
road, 127  U.  S.  1,  39;  Luxton  v.  North  River  Bridge  Co.,  153  U.  b. 
529-  Wilson  v.  Shaw,  204  U.  S.  34;  Wisconsin  Railroad  Commis- 
sions. C.  B.  &  Q.  R.  R.  Co.,  257  U.  S.  590  )        ,  ^  ^  . 
And  the  remainder  of  what  is  there  said  by  the  court  by  way  of 
argument— namely,  that  it  would  follow  from  the  assumption  men- 
tioned  ''that    Congress  would  have  the  power  to  authorize  such 
consolidation  in  defiance  of  State  legislation,  a  proposition   which 
only  needs  to  be  stated  to  demonstrate  its  unsoundness  " — is  said  by 
the  court  in  apparent  forgetfulness  that  one  of  the  important  rail- 
roads of  the  country,  the  Union  Pacific,  is  the  direct  product  of 
legislation  by   Congress  bestowing  upon  a  State   corporation  the 
power  to  consolidate,  and  that  consolidation  was  challenged  by  the 
State  of  Kansas,  the  State  afterwards  abandoning  its  contention, 
as  is  hereinafter  more  fully  shown. 

The  second  of  the  cases  from  which  quotation  has  been  made  supra 
(namely,  that  in  183  U.  S.),  involved  the  question  of  the  validity  of 
the  statute  and  constitution  of  Kentucky  m  their  relation  to  intra- 
state traffic,  forbidding  a  charge,  or  the  receipt,  of  greater  compensa- 
tion for  the  shorter  than  for  the  longer  haul  under  certain  conditions. 
No  statute  of  Congress  was  involved  nor  any  attempted  exercise  by 
Congress  of  a  power  to  define  the  powers,  or  to  control  their  exercise, 
of  a  raih-oad  company  incorporated  by  a  State.  Here,  as  in  the  case 
in  161  U.  S.,  what  was  said  by  the  Supreme  Court  was  merely  a  loose 
expression,  used  arguendo,  and  was  clearly  obiter  dictum  onlv.  It 
furnishes  no  authority  whatever.  Indeed,  the  supreme  authority 
of  Congress  over  railroad  corporations  chartered  by  a  State,  in  respect 
to  their  relative  charges  for  the  long  and  for  the  short  haul  in  inter- 
state commerce,  has  been  so  repeatedly  exercised  and  so  universally 
upheld  by  the  Supreme  Court  that  no  citation  'of  authority  is  neces- 
sary to  sustain  the  legal  proposition.  ^      ,   .  , 

These  cases  forcibly  illustrate  the  danger  of  relying  on  loose 
expressions  of  a  court,  used  in  argument,  and  on  points  not  involved 

in  the  case.  ^^    i.  .  .l-        t 

Reverting  now  to  the  main  question :  So  far  as  my  examination  of 
the  authorities  extends  and  so  far  as  I  am  aware,  no  case  can  be 
found  in  the  Supreme  Court  which,  in  the  decision  of  the  points 
involved,  is  adverse  to  the  contention  that  it  is  within  the  constitu- 
tional authority  of  Congress  to  confer  upon  raikoad  corporations, 
chartered  by  a  State  and  authorized  by  the  State  to  engage  m,  and 
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actually  engaged  in,  interstate  commerce,  power  to  consolidate  or 
merge  with  one  another,  when  the  State  charter  confers  no  such 
power  and  even  where  such  consohdation  or  merger  is  contrary  to 
the  pohcy  of  the  State  as  expressed  in  its  statutes  or  constitution. 

The  constitutional  power  of  Congress  to  enact  such  legislation  may 
be  sustained  under  several  separate  clauses  of  the  Constitution,  but, 
as  its  power  under  the  commerce  clause  is  ample,  the  discussion  here 
will  be  confined  to  its  power  to  regulate  interstate  and  foreign 
commerce. 

THE   COMMERCE   POWER 

The  commerce  power,  standing  alone,  is  adequate  to  support  such 
legislation  by  Congress. 

The  power  of  Congress  to  regulate  interstate  and  foreign  commerce 
is  without  limit,  except  the  limit  imposed  by  the  fifth  amendment  to 
the  Federal  Constitution,  which  requires  due  process  of  law  and  for- 
bids the  taking  of  private  property  for  puolic  use  without  just 
compensation. 

miile  this  proposition  of  law  is  so  well  recognized  as  to  require  no 
citation  of  authority  to  establish  it,  for  convenience  the  following 
cases  may  be  cited:  Gibbons  v.  Ogden,  9  Wheat.  1,  196,  197;  North- 
em  Securities  Co.  v.  United  States,  193  U.  S.  335-6;  Minnesota  Rate 
Case,  230  U.  S.  399,  411;  Houston  &  Texas  Railway  Co.  v.  United 
States,  234  U.  S.  351;  American  Express  Co.  v.  Caldwell,  244  U.  S. 
625;  Illinois  Central  Railroad  Co.  v.  Public  Utilities  Conmiission, 
245  U.  S.  506;  Hanrnierv.  Dagenhart,  247  U.  S.  269;  Wisconsin  Rate 
Case,  257  U.  S.  590. 

In  Gibbons  v.  Odgen,  Chief  Justice  Marshall  uses  this  language, 
which  has  never  been  departed  from  or  questioned : 

The  sovereignty  of  Congress,  though  limited  to  specific  objects,  is  plenary  as 
to  those  objects. 

The  power  over  commerce  with  foreign  nations  and  among  the  several  States 
is  vested  in  Congress  as  absolutely  as  it  would  be  in  a  single  government  having 
in  its  constitution  the  same  restrictions  on  the  exercise  of  the  power  as  are  found 
in  the  Constitution  of  the  United  States. 

See  also  Lottery  Case,  188  U.  S.  353. 

In  view  of  the  extent  and  dominant  character  of  the  commerce 
power,  and  if  provision  for  consolidation  of  carriers  engaged  in  inter- 
state commerce  is  a  legitimate  exercise  of  the  power  of  regulation, 
the  question  would  appear  not  to  admit  of  further  debate.  Under 
such  circumstances  the  conclusion  would  be  inevitable  that  Congress 
has  the  power  to  confer  upon  the  instrumentalities  of  interstate  com- 
merce authority  to  conform  to  its  requirements  as  to  the  regulations 
it  lawfully  prescribes. 

On  this  point  I  am  basing  the  discussion  upon  this  proposition, 
that  if  consolidation  is  a  valid  exercise  of  the  power  of  Congress  to 
regulate,  then  it  knows  no  limit  except  the  fifth  amendment.  It  can 
do  everything  that  is  necessary  to  carry  out  that  policy.  The  whole 
question  then  comes  back  to  whether  consolidation,  a  policy  of  con- 
solidation, is  a  proper  exercise  by  Congress  of  the  power  to  regulate 
interstate  commerce.  If  it  is,  that  is  an  end  to  the  question.  If  it 
is  not,  of  course,  the  proposition  falls  under  that  power.  There  are 
two  other  powers  of  tne  Constitution  which  would  then  support  it. 


Mr.  HuDDLESTON.  May  I  ask  vou  at  that  point,  as  you  are  evi- 
dently about  to  proceed  to  something  else 

Mr.  Thom  (interposing).  No;  I  am  going  to  discuss  that  pomt 

Mr.  HuDDLESTON.  The  case  of  Louisville  &  Nashville  Co.  v.  Ken- 
tucky, in  161  United  States,  decides  squarely  the  point  that  it  is 
within  the  jurisdiction  of  a  State,  Congress  not  having  acted,  to  forbid 
the  consohdation  of  the  corporations  engaged  in  interstate  commerce. 
There  is  no  question  but  that  that  is  the  point  involved. 

Mr.  Thom.  That  was  decided  in  that  case. 

Mr.  HuDDLESTON.  And  whatsoever  in  that  decision  is  responsive 
to  that  question,  of  course,  was  not  dicta. 

Mr.  Thom.  No,  certainly  not. 

Mr.  HUDDLESTON.  If  I  may  say  so,  I  have  two  points — first,  the 
power  of  Congress  to  clothe  the  creature  of  the  State  with  additional 
powers  which  it  has  not  under  the  authority  which  created  it;  and, 
second,  the  power  of  Congress  to  do  so  in  violation  of  a  prohibi  ion 
which  exists  in  the  law  of  the  State.  The  case  of  California  v.  Pacific 
Railroad  Co.,  27  (U.  S.,  p.  1),  I  beheve  it  is,  is  cited  as  authority  for 
the  power  of  Congress  to  confer  additional  powers  on  the  corporation 
created  under  the  laws  of  the  State,  and  the  case  of  Louisville  & 
Nashville  Co.  v.  Kentucky  is  authority  for  holding  that  where  Con- 
gress has  not  acted  the  State  may  forbid  corporations  engaged  in 
interstate  commerce  to  exercise  powers  in  violation  of  their  charter 

power.  -n     Ti    '^         Ji  n 

As  I  recollect  the  case  of  California  against  the  Pacific  Railroad  Co., 
it  involved  the  single  question  of  the  right  of  the  State  to  tax  a  fran- 
chise conferred  by  Congress,  and  it  seems  to  have  been  assumed  by 
everybody,  including  counsel  on  both  sides  and  the  court,  that  Con- 
gress had  power  to  confer  this  franchise.  The  sole  issue  raised  and 
argued  by  counsel  and  discussed  by  the  court  was  whether  the 
franchise  conferred  could  be  taxed. 

So  that  that  case  is  not  very  satisfactory  to  me  on  that  point,  and 
I  wanted  to  ask  you  whether  there  is  any  other  authority 

Mr.  Thom  (interposing).  I  am  coming  to  a  discussion  of  that  whole 

question.  ■,        r^  u 

Mr.  HuDDLESTON  (contmuiug) .  For  saying  that  Congress  could 

confer  these  powers. 

Mr.  Thom.  I  go  very  fully  into  that  question. 

The  question  which!  am  now  discussing,  however,  is  the  question 
whether  or  not  the  power  to  consolidate  is  a  proper  exercise  of  the 
povfGT  of  regulation.  I  am  coming  to  the  other  details  of  the  Question 
after  I  get  through  with  some  general  observations  that  I  nave  in 
respect  to  that  power. 

1.  Let  us,  therefore,  first  consider  whether  provision  for  consolida- 
tion of  carriers  engaged  in  interstate  commerce  is  a  legitimate  exercise 
of  the  power  of  regulation. 

This  does  not  seem  to  be  doubtful. 

It  is,  I  believe,  universally  admitted  that  Government  ownership 
of  such  carriers  may  be  acquired  and  Government  operation  may  be 
conducted  under  the  commerce  clause  of  the  Constitution.  This  is 
an  extreme  form  of  consolidation,  and,  if  this  could  be  done  under  the 
commerce  clause  as  a  legitimate  exercise  of  the  power  of  regulation, 
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anything  less  than  this  extreme  would  seem  also  to  be  a  legitimate 
exercise  of  the  power  of  regulation. 

In  view  of  the  unifying  commercial  forces,  affecting  transportation, 
brought  into  play  by  steam,  by  gasoline,  and  by  electricity  (including 
telegraph,  teleplione,  and  radio).  Congress  may  conclude  that  the 
public  can  no  longer  be  adequately  served  by  a  very  large  number  of 
disjointed  railroads,  differently  and  independently  managed  and 
operated,  difficult  to  coordinate  to  the  extent  that  the  movement  of 
commercial  traffic  may  require;  that  systematic,  instead  of  hap- 
hazard and  uncertain,  coordination  is  necessary;  that  a  system  of 
better,  more  dependable,  and  more  harmonious  cooperation  in  the 
operation  of  the  mstrumentalities  of  commerce  is  needed  in  the  public 
interest;  that  this  impo^rtant  object  will  be  promoted  by  fewer 
systems  of  roads ;  and  that  the  best  means  of  accomplishing  this  is 
through  consolidation.  Congress  may  likewise  conclude  tnat  the 
problem  of  preserving  weak  roads,  rendering  an  important  service 
to  the  public,  is  a  problem  of  national  significance  and  can  be  dealt 
with  and  at  least  favorably  and  substantially  influenced,  and  perhaps 
solved,  by  consolidation. 

Again,  as  related  to  the  "weak-road  problem,"  there  are  two 
schools  of  thought  in  respect  to  prescribing  divisions  of  joint  rates 
with  reference  to  the  financial  needs,  instead  of  the  relative  service, 
of  the  participating  carriers,  and  in  respect  to  the  present  system  of 
rate  making,  whereby  certain  shippers  not  served  by  a  weak  line  are 
charged  more  than  they  should  be,  if  the  direct  service  they  enjoy 
is  alone  considered,  in  order  to  support  weak  lines  on  which  they  are 
not  directly  dependent  for  service  and  whereby  the  excess  thus  paid 
does  not  go  back  to  the  shippers  that  have  overpaid,  but  to  the 
Government.  One  of  these  scnools  of  thought  indorses  the  view  that 
the  division  of  rates  should  be  made  with  reference  to  the  financial 
needs  of,  and  in  order  to  support  the  weak  lines,  while  the  other 
rejects  this  view  and  contends  tnat  the  result  is  to  take  from  a  carrier 
that  which  it  earns  for  a  service  which  it  performs  and  to  give  it  to 
another  which  has  not  performed  the  service,  simply  because  it 
needs  it.  One  of  these  schools  of  thought  indorses  the  present  system 
of  rate  making,  while  the  other  believes  that  a  metnod  should  be 
devised  whereby  no  shipper  should  be  charged  more  than  is  proper 
for  the  service  which  he  directly  receives  and  no  carrier  should  be 
deprived  of  any  part  of  the  revenue  which  it  earns  from  reasonable 
rates. 

Congress  may,  under  the  decisions  of  the  Supreme  Court,  adopt 
either  of  these  views.  If  it  adopts  the  latter  view,  it  may  reasonably 
conclude  that  the  difiiculty  may  be  solved  or  that  the  proper  remedy 
will  be  at  least  promoted  oy  a  policy  of  consolidation. 

It  can  not  be  denied  that  to  reach  a  conclusion  by  Congress  on 
any  one  or  all  of  the  four  aspects  of  interstate  transportation  above 
suggested  is  within  the  constitutional  power  of  Congress,  and  its 
conclusions,  when  reached,  can  not  be  considered  as  arbitrary  and 
are  beyond  challenge  in  the  courts  or  elsewhere. 

2.  The  discretion  of  Congress  as  to  the  selection  of  means  to  carry 
out  its  constitutional  powers. 

It  has  been  firmly  established,  ever  since  Chief  Justice  Marshall's 
time,  that  a  sound  construction  of  the  Constitution  allows  to  Congress 
a  large  discretion  with  respect  to  the  means  by  which  the  powers  it 


confers  are  to  be  carried  into  execution,  which  enable  that  body  to 
perform  the  high  duties  assigned  to  it  in  the  manner  most  beneticial 
to  the  people,  and  that  if  the  end  to  be  accomplished  is  within  the 
scope  o^  the  Constitution,  "all  means  which  are  appropriate,  which 
are  plainly  adapted  to  that  end,  and  which  are  not  prohibited,  are 
constitutional."  Gibbons  v.  Ogden  (9  Wheat.  1,  196  197) ;  Northern 
Securities  Co.  v.  United  States  (193  U.  S.  336),  and  the  cases  there 
cited. 

In  the  great  case  of  McCulloch  t;.  Maryland  (4 Wheat.  316,  421,  423),  it  was  said: 
"The  sound  construction  of  the  Constitution  must  allow  to  the  national  legis- 
lature that  discretion,  with  respect  to  the  means  by  which  the  powers  it  confers 
are  to  be  carried  into  execution,  which  will  enable  that  body  to  perform  the 
hiffh  duties  assigned  to  it,  in  the  manner  most  beneficial  to  the  people.  Let  the 
end  be  leStimate,  let  it  be  within  the  scope  of  the  Constitution,  and  all  means 
which  are^appropriate,  which  are  plainly  adapted  to  that  end  which  are  not 
prohibited,  but  consist  with  the  letter  and.spirit  of  the  Constitution,  are  con- 
stitutional."    (Interstatre  Commerce  Comnussion  v.  Brimson,  154  U.  b.  i/z.; 

Ruddy  V.  Rossi  (248  U.  S.  107).  ^  ^.  ^     .        .  . 

If  as  above  stated.  Congress  concludes  that  the  consolidation  of  the 
existing  systems  of  railroad  is  a  proper  means  of  accomplishmg  its 
constitutional  purposes,  its  conclusion  can  not  be  successfully  chal- 

^3  The  power  of  regulation  extends  not  only  to  the  methods  bv 
which  interestate  commerce  is  carried  on^  but  also  to  the  physical 
instrumentahties  of  such  commerce. 

The  power  (to  regulate  interstate  and  foreign  commerce)  also  embraces  within 
its  control  all  the  instrumentalities  by  which  that  commerce  may  be  carried  on 
and  the  means  by  which  it  may  be  aided  and  encouraged.     (Gloucester  Ferry  Co. 

V.  Pennsylvania,  114  U.  S.  204.)  ,        u-  u  •+  ;„  ««^;^w.  ^« 

Its  power  extends  to  every  instrumentality  or  agency  by  which  it  is  carrier  on. 

(Wisconsin  Rate  Case,  257  U.  S.  589.) 

Thus  the  entire  instrumentality  of  interstate  commerce  is  w;ithin 
the  regulating  power  of  Congress  and  when  exercised  the^regulation  is 
controlling  and  exclusive.  (Minnesota  Rate  Case,  230  U.  b.  411; 
Houston  &  Texas  Ry.  Co.  v.  United  States,  234  U.  S.  351;  Hammer 
v.  Dagenhart,  247  U.  S.  269;  Wisconsin  Rate  Case,  257  U.  b.  589 J 

4.  The  power  to  regulate  is  a  power  to  ''aid  and  encourage,  to 
''foster  and  protect,"  as  well  as  to  "control  and  restrain.'' 

(Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  204;  Houston  & 
Texas  Ry.  Co.  v.  United  States,  234  U.  S.  351.) 

Congress,  under  its  power  to  regulate  commerce,  may  make  the 
interstate  commerce  system,  including  the  instrumentaUties  of  such 
commerce,  "adequate  to  the  needs  of  the  country.       (Wisconsin 

Rate  case,  257  U.  S.  589.)  ^  •      ,  .i 

Mr  Mapes.  I  do  not  know  whether  you  have  examined  the  case 
in  connection  with  this  question  or  not,  but  the  general  subject  of 
the  power  of  Congress  over  commerce  and  navigable  waters,  regard- 
less of  whether  the  State  could  or  does  not  act,  is  discussed  in  the  case 
of  United  States  against  the  Sanitary  District  of  Chicago,  decided  in 

January,  1925.  ,  t      n  i, 

Mr.  Thom.  I  do  not  think  that  1  have  seen  that  case,     i  wiU  be 

glad  to  look  at  that. 

Mr.  Mapes.  I  think  you  will  find  it  is  of  some  interest  in  connec- 
tion with  this. 
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Mr.  Thom.  It  would  seem  to  be  beyond  question,  in  the  exercise 
of  the  power  of  Congress  over  the  instrumentalities  of  interstate  com- 
merce (Wisconsin  Rate  Case,  257  U.  S.  589),  of  its  broad  discretion 
to  *' select  the  means"  by  which  its  constitutional  powers  may  be 
carried  out  (McCuUoch  v.  Maryland,  4  Wheat.  423),  in  the  exercise 
of  its  power  **to  aid  and  encourage"  (Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  204),  ^'to  foster  and  protect"  (Houston  &  Texas 
Ky.  Co.  V.  United  States,  234  U.  8.  351),  and  ''to  make  the  instru- 
mentalities of  such  commerce  adequate  to  the  needs  of  the  country" 
(Wisconsin  Rate  case,  257  U.  S.  589),  and  in  view  of  the  reasonable 
relation,  as  above  shown,  of  consolidation  to  the  power  of  regula- 
tion. Congress  may  deal  with,  reflate,  and  confer  the  power  of 
consolidation  on  these  instrumentalities,  if  it  may  confer  tne  power 
upon  corporations  chartered  by  a  State. 

5.  Inasmuch  as  exercise  of  the  power  involves  the  conferring  by 
Congress  upon  State  corporations  of  additional  iranchises,  it  is  a])pro- 
priate  to  consider  whether  Congress  has  this  power.  That  it  nas, 
IS  abundantly  established  by  repeated  decisions  of  the  Supreme  Court 
of  the  United  States.  (California  v.  Pacific  Ry.  Co.,  127  U.  S.  1,  39: 
United  States  v.  Stanford,  161  U.  S.  412,  433:  Southern  Pacific 
R.  R.  Co.  V.  United  States,  183  U.  S.  519.  527.) 

In  the  case  of  the  Southern  Pacific  Railroad  Co.  v.  United  States 
(183  U.S.,  p.  527),  it  is  said: 

It  is  well  settled  that  Congress  has  power  to  grant  to  a  corporation  created 
by  a  State  additional  franchises — at  least  franchises  of  a  similar  nature. 

That,  of  course,  is  to  say,  that  the  franchises  granted  to  a  trans- 
portation corporation  must  be  with  respect  to  commerce  and  trans- 
portation. 

Congress  has  frequently  conferred  upon  railway  companies,  existing  under 
Territorial  or  State  laws,  additional  corporate  franchises,  rights,  and  privileges, 
and  its  right  to  do  so  can  not  be  dou'oted.  Thus  it  was  held,  in  California  v. 
Pacific  Railroad  Company,  127  U  S.  1,  39,  that  Congress  possessed  and  validly 
exercised  the  power  to  create  a  system  of  railroads  connecting  the  East  with  the 
Pacific  coast,  traversing  States  as  well  as  Territories,  and  to  employ  the  agency 
of  State  as  well  as  Federal  corporations.  (Oregon  Short  Line  Railwav  v.  Skottowe, 
162  U.  S.  491.) 

It  has  exercised  the  power  of  limiting  franchises  granted  by  a 
State  to  a  transportation  corporation  created  by  it,  in  almost  every 
essential  particular — in  the  making  of  rates,  in  tne  character  of  equip- 
ment, in  the  character  of  service,  in  the  matter  of  safety,  in  the 
keeping  of  accounts,  in  the  division  of  revenues,  in  the  limiting  of 
revenues,  and  in  the  issuing  of  securities.  The  Supremo  Court  has 
upheld  this  exercise  of  power  wherever  it  has  been  questioned. 

This  authority  to  control  the  powers  of  a  State  corporation  has 
not  been  exercised  by  Congress  merely  in  the  direction  of  restriction 
or  limitation.  It  has  been  exercised  to  confer  additional  affirmative 
powers  of  the  most  fundamental  and  substantial  character  upon 
State  corporations. 

In  California  v.  Pacific  Railroad  Co.  (127  U.  S.  1)  the  power  was 
conferred  upon  a  State  corporation  to  extend  its  construction  beyond 
the  limits  permitted  in  the  State  charter. 

By  the  act  of  March  3,  1865,  Congress  conferred  upon  the  Central 
Pacific  Railroad  Co.,  a  State  corporation,  and  the  Western  Pacific 
Railroad  Co.,  a  State  corporation,  in  addition  to  their  powers  under 


their  State  charters,  power  to  issue  ''  their  6  per  cent  30-year  bonds 
to  a  very  large  amount  in  the  aggregate,  and  also  conferred  upon 
them  otlier  franchises.     This  exercise  of  power  was  mentioned  with 
evident  approval  and  without  question  by  the  vSupreme  Court  of  the 
United  States  in  the  case  of  United  States  v.  Stanford  (161  U.  S.  426.) 

6.  In  fact,  Congress,  in  order  to  carry  out  a  national  object,  con- 
stitutionally within  its  power,  may  employ  any  agency  it  sees  fit. 
It  may  employ  the  agency  of  a  State  corporation  as  well  as  a  Federal 
corporation.  *  (Wilson  v.  Shaw,  204  U.  S.  34 ;  Pacific  Railroad  Re- 
moval Cases,  115  U.  S.  1,  14,  18;  California  v.  Pacific  R.  R.  Co.,  127 
U.  S.  39;  United  States  v.  Stanford,  161  U.  S.  433.) 

An  important  memorandum  on  the  subject  of  the  powers  of  Con- 
gress under  the  commerce  clause  of  the  Constitution  was  prepared 
m  November,  1916— not  long  before  his  death — by  the  Hon.  Richard 
Olney,  Attorney  General  and  vSecretary  of  State  in  Mr.  Cleveland's 
Cabinet.  A  part  of  it  is  pertinent  here  and  is  respectfully  presented 
for  consideration. 

1.  For  all  the  purposes  and  functions  of  commerce  between  the  States  of  the 
United  States,  between  such  States  and  Territories  of  the  United  States,  and  be- 
tween such  States  and  Territories  on  the  one  hand  and  foreign  nations  on  the  other, 
the  United  States  is  one  country,  with  complete  and  exclusive  jurisdiction  over  the 
whole  subject — and  State  lines  and  jurisdictions  are  without  significance. 

2.  Commerce,  in  the  constitutional  sense,  covers  transportation  and  inter- 
course in  all  forms  and  whether  existing  when  the  Constitution  was  adopted  or 
since  introduced  and  practiced.  . 

3.  The  national  commerce  power,  being  of  such  extent  and  exclusiveness,  neces- 
sarily subjects  to  national  regulation  and  control  all  the  agencies  and  instrumen- 
talities by  which  national  commerce  is  carried  on.  x-       i 

4.  It  can  not  be  doubted  that  a  railroad  corporation  created  by  a  national 
charter  is  an  apt  instrument  for  the  carrying  on  of  national  transportation  and 
that  the  organization  of  such  a  corporation  with  all  appropriate  powers  and  duties 
is  a  fit  subject  for  treatment  under  the  commerce  power. 

From  the  foregoing  it  will  be  seen  that  Congress,  in  the  exercise  of 
its  power  under  the  commerce  clause,  may  itself  create  a  corporation 
and  endow  it  with  all  necessary  powers  as  a  means  of  regulating  coni- 
merce;  that,  instead  of  itself  creating  such -a  corporation,  it  may  avail 
itself  of  the  agency  of  a  corporation  already  created  by  a  State  and 
endow  it  with  the  necessary  powers  deemed  by  Congress  essential  to 
the  carrying  on  and  regulation  of  commerce. 

7.  The  State  itself  can  not  complain  of  this  power.  It  chartered  a 
corporation  and  authorized  it  to  engage  in  interstate  commerce.  By 
this  act  it  consented  in  advance  to  subject  it  to  the  full  exercise  of  the 
powers  of  Congress  in  the  regulation  of  commerce.  One  of  these 
powers  is  shown  by  authority  to  be  to  grant  to  the  State  corporation 
additional  franchises  for  the  purpose  of  promoting  the  interstate  com- 
merce for  which  the  State  corporation  was  organized. 

Inasmuch  as  the  additional  franchise  is  a  matter  of  regulation  of 
interstate  commerce,  this  regulation  stands  just  as  any  other  valid 
regulation  by  Congress  and  is  beyond  the  power  of  the  State  to 
modify,  to  take  away,  or  to  question.  The  corporation  still  remains 
a  corporation  of  the  State  and  subject  to  its  power,  except  that  it 
can  not  affect  this  franchise,  which,  as  stated,  is  a  valid  regulation 
by  Congress  of  intei-state  commerce,  and,  as  held  in  California  v. 
Pacific  Railroad  Co.,  supra,  ''can  not  be  taken  away  nor  destroyed 
nor  abridged  nor  can  they  be  crippled  by  onerous  burdens." 
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In  other  words,  for  the  purpose  of  this  franchise,  the  said  corpora- 
tion becomes  in  law,  to  the  extent  of  the  franchise,  a  Federal  corpo- 
ration, and  the  State  can  not  destroy  this  Federal  agency  of  inter- 
state commerce,  even  under  its  power  to  repeal  a  charter.  It  may 
repeal  those  powers  of  the  corporation  which  it  granted  and  which 
are  not  essential  or  appropriate  for  the  conduct  of  interstate  com- 
merce, but  it  has  given  its  consent  in  advance  to  the  creature  which 
it  authorized  to  engage  in  interstate  commerce,  to  be  subjected  to 
the  full  exercise  by  Congress  of  its  power  of  regulation. 

Now,  that  is  illustrated  in  the  case  of  Mowbray  against  the  Louis- 
ville &  Nashville  Railroad  Co.,  which  is  a  very  interesting  case.  I 
have  not  quoted  it  here.  That  was  a  case  where  a  person  was 
injured  on  the  Louisville  &  Nashville  Railroad  Co.  and  he  made  a 
settlement  with  the  Louisville  &  Nashville  road  for  that  injury  by 
the  acceptance  of  a  pass  for  life  given  by  the  Louisville  &  Nashville 
Railroad  Co.,  and  the  pass  was  issued.  Then  Congress,  in  the  act 
to  regulate  commerce,  forbade  that  pass,  and  the  question  went  up 
to  the  Supreme  Court  of  the  United  States  whether  or  not  that  pass 
was  valid,  having  been  issued  before  Congress  had  acted,  or  whether 
it  was  rendered  invalid  by  the  subsequent  action  of  Congress,  and 
the  Supreme  Court  held  that  in  accepting  that  pass  from  a  road 
engaged  in  interstate  commerce  the  acceptance  was  subject  to  the 
complete  exercise  by  Congress  of  its  power  to  regulate  commerce, 
that  the  control  of  free  passes  was  within  that  power  and  that, 
consequently,  the  party,  in  accepting  that  pass  agreed  in  advance 
that  it  should  be  subject  to  the  full  exercise  by  Congress  of  its  power 
to  regulate  commerce.  •  , 

Now,  here  a  State  has  chartered  an  instrumentality  and  authorized 
it  to  engage  in  interstate  commerce.  In  doing  that  it  consents  in 
advance  to  the  exercise  by  Congress  over  that  instrumentality  of 
the  full  power  of  regulation,  whenever  Congress  gets  ready  to  exercise 
it,  and  ft  it  is  in  the  constitutional  competency  of  Congress  to  deal 
with  consolidations  under  the  power  to  regulate  commerce,  then  the 
State  can  not  complain  of  that,  because  it  has  consented  that  Con- 
gress may  do  so  wnen  it  authorized  this  creature  to  engage  in  inter- 
state commerce  under  the  regulation  of  commerce;  and  here  comes 
along  Congress  and  exercises  it  to  a  given  extent,  and  that  has  been 
consented  to  in  advance  by  the  State  when  it  authorized  its  creature 
to  engage  in  interstate  commerce,  and  its  control  over  its  own  creature 
then  continues  so  far  as  all  its  aspects  which  are  not  involved  in  this 
congressional  action  are  concerned,  but  when  involved  in  this  con- 
gressional action  the  authority  of  Congress  is  supreme. 

As  bearing  somewhat  on  that  view,  but  not  at  all  parallel,  it  is 
interesting  to  recall  what  happened  with  the  Broadway  surface  lines 
some  years  ago.  The  State  of  New  York  chartered  the  Broadway 
surface  lines,  authorized  them  to  bond  their  properties,  and  to  issue 
securities  upon  them,  and  afterwards  the  State  forfeited  that  charter. 
Did  the  Broadway  surface  lines  stop?  The  State  could  take  away 
what  it  had  granted;  it  could  forfeit  the  charter,  but  the  rights  that 
had  been  created  by  virtue  of  the  authority  of  the  State  in  these 
bondholders  was  not  destroyed,  and  those  properties  were  at  once 
taken  charge  of  under  receivership.  It  was  necessary,  in  order  to 
to  protect  those  bonds,  that  the  operation  of  the  road  should  continue, 
and  so  under  that  receivership  the  road  went  on  Just  as  it  had  before. 


The  rights  of  the  bondholders  were  protected  because  they  had  been 
consented  to  by  the  State  in  advance;  but  what  the  State  had  given 
it,  and  which  it  could  take  away  without  destroying  these  rights, 

was  taken  away.  .1    ^  ^i. 

So,  in  this  case,  the  State  having  consented  in  advance  that  those 
instrumentalities  shall  engage  in  interstate  commerce  and  shall  be 
subject  to  the  power  to  regulate  commerce,  and  that  power  having 
been  exercised,  then  the  power  of  the  State  is  limited  to  the  taking 
away  of  such  franchises  as  are  not  essential  to  the  exercise  of  that 
power  over  interstate  commeVce  by  Congress.  1  •  1    • 

Mr.  BuRTNESS.  May  I  ask  you  one  question,  because  I  think  it 
involves  a  good  many  of  us  who  are  not  clear  on  it. 

I  can  readily  accede  to  the  proposition  that  when  the  State  ffives 
birth  to  a  corporation  that  may  engage  in  interstate  commerce,  both 
•  the  corporation  and  the  State  realize  that  that  corporation  is  subject 
to  the  full  regulation  of  any  interstate  business  that  it  may  engage 
in  whenever  Congress  desires  in  any  way  to  regulate  it,  so  that  regu- 
lations adopted  in  the  nature  of  limitations  and  things  of  that  sort 
must  be  conceded  by  anyone. 

But  the  thing  that  bothers  me  is  this,  whether  regulation  of  inter- 
state commerce  as  contemplated  by  the  Constitution  includes  fur- 
nishing that  corporation  with  additional  charter  powers,  powers 
which  it  does  not  have  from  the  State  which  was  responsible  for  its 
coming  into  being  and  powers  which  are  even  contrary  to  the  public 

policy  of  the  State.  .        t        11  j 

Now,  when  it  is  simply  a  matter  of  limitation,  I  readily  concede 
that  the  policy  of  the  State  can  be  set  aside;  but  does  this  regulation 
include  actually  making  these  limited  State  corporations,  for  all 
practical  purposes  Federal  agencies,  with  additional  charter  powers? 
I  know  you  have  discussed  it,  yet  that  is  the  place  where  it  is 
very,  very  difficult  for  me  to  follow  you  to  that  extent  in  your  reason- 
Mr.  HuDDLESTON.  May  I  make  this  suggestion?  The  constitu- 
tions of  some  of  the  States  forbid  that  they  clothe  these  carrier  cor- 
porations with  certain  powers.  The  State  proceeds  ^  to  charter  a 
corporation  and  to  give  it  whatever  powers  its  constitution  authorizes 
it  to  give.  It  is  said  by  Colonel  Thom  that  the  State  does  that  know- 
ing that  the  Federal  Government  can  confer  additional  powers,  and 
the  State  thereby  impliedly  consents  that  those  additional  powers 
may  be  conferred,  and  thereby  the  State  may  be  permitted  to  violate 
its  own  consitution. 

Mr.  BuRTNESs.  That  has,  in  my  opinion,  strong  argumentative 
force,  yet  I  do  not  see  any  distinction  in  principle  between  the 
Federal  Government  adding  to  the  powers  of  the  State  corporation 
whether  those  powers  be  consistent  or  not  consistent  with  the  policj 
of  the  State.  Necessarily,  if  we  have  the  power  to  do  one  thing,  it 
strikes  me  we  have  the  power  to  do  the  other. 

Mr.  HuDDLESTON.  Here  is  a  concrete  illustration  that  I  would  like 
to  have  Colonel  Thom  address  himself  to.  He  says  in  substance 
that  a  corporation  organized  under  the  laws  of  the  State  of  Texas 
may  have  conferred  upon  it  by  Congress  the  power  to  operate  a  rail- 
road in  another  State.  The  constitution  of  the  State  of  Texas 
forbids  that  any  corporation  chartered  under  the  laws  of  that  State 
shall  operate  a  railroad  in  any  other  State. 
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Mr.  Thom.  Just  the  reverse,  I  think,  that  the  corporations  of 
another  State  shall  not  operate  in  Texas. 

Mr.  HuDDLESTON.  I  think  it  is  both.     Is  it  not,  Mr.  Rayburn? 

Mr.  Rayburn.  I  do  not  remember. 

Mr.  HuDDLESTON.  Mv  recollection  is  that  it  is  both,  but  as  a 
practical  matter  that  will  illustrate  the  point  I  am  making.  If  we 
may  say  that  that  corporation  was  chartered  by  the  Legislature  of 
the  State  of  Texas  ana  consent  was  given  by  such  charter  that  the 
Federal  Government  might  confer  these  additional  powers  upon  it, 
and  it  was  chartered  with  the  impUcation  and  understanding  that  the 
powers  should  be  conferred  upon  it,  we  thereby  enable  the  Legislature 
of  the  State  of  Texas  to  violate  the  constitution  of  the  State  of  Texas, 
for,  manifestly,  a  corporation  can  not  be  chartered  with  the  consent 
and  agreement  that  additional  powers  may  be  conferred  upon  it 
which  the  chartering  authority  itself  could  not  confer,  because,  mani- 
festly, if  it  can  not  do  the  thing  itself  it  can  not  agree  that  the  other 
power  can  do  it. 

Mr.  Thom.  I  will  address  myself  to  that  question  in  a  moment. 
First  I  will  answer  Mr.  Burtness's  proposition. 

I  think  it  is  abundantly  established  by  the  authorities  that  the 
authority  of  Congress  is  not  confined  to  restrictions  or  limitations, 
but  it  extends  to  additional  powers  not  conferred  by  the  State  itself. 
For  example,  as  I  have  previously  stated  in  respect  to  these  addi- 
tional powers,  in  CaHfomia  v.  Pacific  Railroad  Co.  (127  U.  S.  p.  1) 
the  power  was  conferred  upon  a  State  corporation  to  extend  its  con- 
struction beyond  the  limits  permitted  in  the  State  charter.  By  the 
act  of  Marcn  3,  1865,  Congress  conferred  upon  the  Central  Pacific 
Railroad  Co.,  a  State  corporation,  and  the  Western  Pacific  Railroad 
Co.,  a  State  corporation,  in  addition  to  their  powers  under  their  State 
charters,  the  power  to  issue  bonds  to  the  extent  of  hundreds  of 
milhons  of  dollars,  and  also  additional  franchises — ^not  restrictions, 
but  additional  powers. 

Mr.  BuRTNESS.  I  do  not  know  that  it  would  make  any  great  dif- 
ference, yet  it  would  be  interesting  to  know  whether  those  were  con- 
trary to  the  pohcy  of  the  State  or  not. 

Mr.  Thom.  I  do  not  think  that  there  was  any  prohibition  of  the 
State  involved  in  those  cases. 

Mr.  BuRTNEss.  It  was  additional,  anyway. 

Mr.  Thom.  Yes. 

Mr.  BuRTNEsa.  I  do  not  contend,  personally,  that  it  would  make 
any  great  difference  in  principle  whether  it  was  contrary  or  not,  as 
long  as  it  was  actually  extended  beyond  the  charter  powers. 

Mr.  Thom.  After  you  go  beyond  tne  charter  powers — I  am  deahng 
with  your  question  in  answering  that. 

Now,  your  last  question  bnngs  you  to  the  same  question  that 
Mr.  Huddleston  has  asked. 

Mr.  Huddleston.  May  I  interrupt  you  before  you  deal  with  that, 
to  suggest  that  that  case  of  CaHfomia  v.  the  Pacific  Railroad  Co. 
deals  with  the  single  question  as  to  whether  or  not  those  franchises 
may  be  taxed  by  the  State,  and  the  court  and  counsel  did  not  raise 
the  issue  as  to  whether  or  not  the  corporation  had  power  to  receive 
those  franchises.  That  was  just  passed  over,  and  it  was  assumed  by 
everybody  that  the  corporation  could  receive  them,  but  the  point 
was,  they  having  been  vested  in  the  corporation,  could  the  State 


tax  them,  and  the  court  held  that  it  could  not  because  the  power  to 
tax  was  the  power  to  destroy  and  it  would  enable  the  State  to  tax 
the  franchise  which  Congress  had  given. 

Mr.  Thom.  There  can  be  no  question,  Mr.  Huddleston,  that  there 
are  many  cases  in  the  Supreme  Court  where  the  point  has  been 
expressly  decided  of  the  power  of  the  Congress  to  grant  franchises 
to  State  corporations  when  engaged  in  interstate  commerce.  I 
think  you  may  rest  assured  that  tnat  is  the  case.  I  have  enumerated 
them  here,  and  you  can  find  them  at  your  leisure  if  you  are  interested. 
The  case  of  California  v.  Pacific  Railroad  Co.,  to  which  you  refer, 
has  been  many  times  cited  by  the  Supreme  Court  itself  as  authority 
on  the  point  you  mention. 

Now,  as  to  your  question  about  whether  or  not  the  legislature  of  a. 
State,  when  forbidden  by  the  constitution  of  the  State  to  grant  a 
charter  to  a  company  to  absorb  a  parallel  and  competing  line,  can  do 
that  indirectly  through  the  power  of  Congress,  let  us  examine  our 
system  of  government  somewhat. 

What  are  the  laws  of  Texas,  the  State  that  you  have  alluded  to? 
There  are  three — the  statutes  of  Texas,  the  constitution  of  Texas,  and 
the  laws  of  Congress  passed  pursuant  to  the  authority  of  the  Con^ 
stitution  of  the  United  States.  The  latter  law  is  just  as  much  a  law 
of  Texas  as  its  own  constitution  and  as  its  own  statutes.  I  think  we 
are  very  prone  to  forget  that  in  our  consideration  of  our  system  of 
government. 

Each  one  of  these  States  has  three  sources  of  affirniatiyely  declared 
law.  One  is  its  statutes;  another  is  its  own  constitution;  and  the 
third  are  the  laws  of  Congress  validly  passed  under  the  Constitution 
to  which  that  power  is  a  party. 

So  that,  when  you  consider  a  problem  as  arising  under  a  State 
statute,  you  can  not  appeal  merely  to  the  limitation  of  that  State's 
constitution.  You  have  got  a  third  source  of  law  for  that  State,  and 
that  is  the  Constitution  and  laws  of  the  United  States.  They  are 
just  as  much  the  laws  of  Texas  as  they  are  the  laws  of  Congress. 
They  extend  to  every  foot  of  the  territory  of  the  United  States. 
They  are  of  universal  application.  They  are  the  highest  law  of 
every  State  within  the  limitations  of  the  Federal  Constitution. 

So  that  when  you  get  to  consider  what  the  legislature  of  Texas 
has  done  in  authorizing  a  carrier  to  engage  in  interstate  commerce, 
the  constitution  of  Texas  does  that  just  as  well  as  the  legislature,  and 
the  constitution  of  Texas,  in  authorizing  this  legislature  to  grant  a 
charter  to  engage  in  interstate  commerce,  has  itself  consented  to 
the  application  of  the  highest  law  of  Texas,  the  Constitution  and  laws 
of  the  United  States  in  respect  to  that  matter. 

It  is,  therefore,  not  a  violation  of  the  Constitution.  WTien  the 
State  has  consented,  it  has  not  done  so  merely  through  its  legislature. 
It  has  done  so  in  every  way  in  which  it  can  express  itself,  and  it  has 
subjected  its  own  creature  to  the  nighest  law  of  its  own  State,  that  is, 
to  the  laws  of  Congress,  constitutionally  enacted. 

Mr.  Huddleston.  If  I  may  state  this,  in  tracing  the  origin  of  the 
life  of  a  corporation,  we  go  to  the  law  under  which  it  has  its  existence 
and  being.  The  constitution  of  the  State  might  create  a  corporation. 
Many  of  them  do.  The  corporation  may  oe  created  by  tne  State 
logislatiu'e  in  pursuance  of  a  constitutional  authorization.  It  may 
also  be  created  by  Federal  authority,  under  the  commerce  clause  of 
the  Constitution. 
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Mr.  Thom.  Not  a  municipal  corporation. 

Mr.  HuDDLESTox.  No;  I  am  not  talking  about  cofporations  of 
that  kind. 

And  may  I  say  that  I  do  not  for  a  moment  question  the  power  of 
Congress  to  charter  a  corporation  which  may  be  brought  into  exist- 
ence an\^where,  or  under  any  conditions  Congress  sees  fit  to  impose. 
The  right  of  Congress  to  charter  corporations  and  railroads  in  Texas, 
or  in  any  of  the  States,  can  not  be  questioned,  but  when  Congress 
has  attempted  to  clothe  a  State  corporation  with  these  Federal 
powers,  the  powers  of  the  franchises  having  their  origin  in  the  com- 
merce clause  of  the  Constitution,  does  not  the  corporation  cease  to  be 
a  corporation  of  the  State  of  Texas,  we  will  say,  for  instance,  and  be- 
come a  corporation  of  the  United  States  under  the  commerce  clause 
of  the  Constitution? 

Does  not  it  owe  its  life — certainly  it  owes  these  franchises  and 
powers — to  the  Federal  Government;  but  can  you  separate  the 
franchises  and  powers  that  the  creature  enjoys  from  the  existence  of 
the  creature  itself? 

Mr.  Thom.  I  think  you  can,  and  if  the  Supreme  Court  is  properly 
interpreted,  as  I  think  it  is  in  the  statement  that  Congress  is  not 
requu'ed  to  charter  a  corporation  of  its  own  to  carry  out  its  powers, 
but  has  the  right  to  select  a  corporation  of  a  State  to  carry  out  its 
powers  and  to  grant  to  that  corporation  of  the  State  sufficient  power 
to  do  that,  then,  of  course,  the  question  is  answered. 

Now,  undoubtedly,  the  authorities  sustain  the  proposition  that  to 
carry  out  its  lawful  powers,  Congress  may  select  a  corporation  of  a 
State  to  do  that  ana  may  clothe  it  with  sufficient  authority  to  do 
that.  When  it  has  done  so,  it  has  merely  conferred  upon  a  State 
corporation  a  power  to  do  that  special  thing.  •  It  has  not  made  that 
State  corporation  a  Federal  corporation,  but  it  has  conferred  upon  it  a 
franchise,  which  franchise  is  beyond  the  reach  of  the  State.  Every 
other  aspect  of  the  corporation  not  involved  in  the  full  exercise  of 
this  franchise  which  Congress  has  conferred  upon  it  is  still  within 
the  power  of  the  State;  but,  as  stated  here  in  California  v.  Pacific 
Railroad  Co.,  the  franchises  granted  by  Congress  "can  not  be  taken 
away  nor  destroyed,  nor  abridged,  nor  can  they  be  crippled  by  onerous 
buraens.'* 

But  that  is  the  franchise  which  Congress  has  conferred.  That  is 
not  the  whole  corporation,  but  to  the  extent  of  that  franchise,  the 
franchise  which  has  been  conferred  under  the  power  to  regulate 
commerce,  that  regulation  of  commerce  is  beyond  the  reach  of  the 
State  just  as  every  other  regulation  of  commerce  is  beyond  the  reach 
of  the  State,  but  no  further. 

Mr.  HocH.  Right  on  that  point,  you  are  discussing  the  clothing  of 
the  State  corporation  with  additional  powers.  Now,  this  bill  not 
only  does  that,  but  it  provides  for  corporate  consolidation  of  State 
corporations  into  a  new  corporation  which  is  designated  in  this  bill 
as  the  "resulting"  corporation.  Now,  is  that  resulting  corporation 
still  the  creature  of  the  State  ? 

Mr.  Thom.  I  think  that  is  a  very  difficult  question,  Mr.  Hoch. 
I  have  thought  of  that,  and  I  think  it  likely  would  be  determined  in 
this  way,  tliat  the  consolidated  corporation  enjoying  the  State 
franchises  as  fimdamentals  would  still  be  a  corporation  of  the  State; 
but  there  is  room  for  discussion  on  that  subject. 


Mr.JHuDDLESTON.  Just  ouc  more  question. 

Suppose  these  corporations  were  organized  by  separate  States, 
consolidating  corporations.  We  will  say  that  the  Louisville  &  Nash- 
ville Railroad  Co.  came  imder  the  laws  of  Kentucky  and  the  North  & 
South  Railroad  Co.  came  under  the  laws  of  Alabama,  and  that  they 
became  one  corporation  imder  this  bill. 

What  State  is  that  corporation  a  citizen  of,  and  to  which  does  it 
owe  its  life? 

Mr.  Thom.  That  is  just  the  question  Mr.  Hoch  asked. 

Now,  it  may  be  that  as  to  the  part  of  it  that  is  controlled  by  the 
Alabama  Legislature,  subject  to  the  powers  necessary  to  carry  out 
the  consolidated  purpose,  it  is  still  a  corporation  of  that  State;  and 
that  the  Louisville  &  Nashville  Raih-oad  Co.,  subject  to  the  same 
qualifications,  continues  to  be  a  corporation  of  the  State  of  Kentucky. 
But  Mr.  Hoch  has  suggested  a  proposition  that  seems  not  to  be 
free  from  doubt.  It  may  be  that  the  court  would  hold  that  such  a 
consolidation  becomes  a  new  corporation  which  owes  its  entire  life 
to  Congress.  I  have  arrived  at  the  other  conclusion,  but  it  may  be 
that  there  is  ground  for  his  contention. 

Mr.  Hoch.  I  was  not  raising  the  question  as  to  the  power  of 
Congress  to  do  it. 

Mr.  Thom.  I  know,  but  you  were  raising  the  question  of  the  re- 
sult, and  I  have  debated  that  out  with  myself  for  a  considerable 
time  and  I  do  not  think  the  question  is  free  from  doubt. 

Mr.  BuRTNESS.  As  a  practical  proposition,  as  these  consolida- 
tions would  be  effected,  is  it  contemplated  by  those  who  are  pro- 
ponents of  the  bill  that  this  resulting  corporation  shall  be  one  of  the 
carriers  whose  property  is  being  merged  ? 

Mr.  Thom.  That  is  the  most  frequent  case. 

Mr.  BuRTNEss.  Or  is  it  also  contemplated  that  if  it  is  absorbed, 
they  might  form  an  entirely  new  corporation,  get  a  charter  from 
some  State,  and  that  that  new  corporation  woiid  simply  receive  the 
property  of  these  various  carriers? 

Mr.  Thom.  Each  of  those  is  possible,  but  the  most  frequent  case 
will  be  that  there  will  be  one  existing  corporation  that  exists  now 
that  would  acquire  a  niunber  of  others,  and  it  would  be  the  nucleus. 

Mr.  BuRTNESs.  If  that  would  be  the  case,  while  you  say  the  ques- 
tion is  not  free  from  doubt,  it  is  still  your  opinion  that  the  corpora- 
tion will  remain  a  State  corporation  chartered  by  the  State  from 
which  it  originally  obtained  its  charter,  but  that  it  would,  however, 
receive  additional  franchises  under  the  Federal  law? 

Mr.  Thom.  Yes;  I  have  no  doubt  that,  in  the  case  you  are  now 
referring  to,  it  would  remain  a  State  corporation,  because  there  a 
State  corporation  will  absorb  a  number  of  others. 

But  Mr.  Hoch's  question  was  this:  Suppose,  instead  of  that  hap- 
pening, that  there  were  a  number  of  corporations  coming  together 
and  technically  consolidated  into  a  new  corporation  ? 

Mr.  Hoch.  That  is  provided  for  specifically. 

Mr.  Thom.  Yes,  that  is  provided  for  specifically,  and  he  asks 
what  that  corporation  would  be.  Would  it  be  a  corporation  under 
the  laws  of  Congress,  or  would  it  still  be  a  State  corporation  ? 

Mr.  BuRTNESS.  Would  not  as  a  practical  matter  steps  be  taken 
under  this  bill  to  form  a  new  corporation  receiving  a  charter  from 
some  State  where  they  did  not  desire  to  use  an  existing  corporation? 
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Mr.  Thom.  I  think  that  would  probably  be  done,  undoubtedly,  just 
as  you  say,  as  a  practical  matter. 

Mr.  HocH.  But  suppose  that  the  State  would  refuse  to  do  it? 

Mr.  Thom.  Then  probably  some  other  State  would  not  refuse  to 
do  it.     I  think  that  would  be  done. 

But  I  undei-stand  Mr.  Hoch  to  be  interested  in  the  pure  legal 
question  as  to  whether,  if  no  such  steps  as  that  were  taken,  and  tne 
result  of  what  is  done  is  to  form  a  technically  consolidated  company 
which,  technically  considered,  would  be  a  new  corporation,  it  would  be 
a  corporation  of  the  State  or  of  the  United  States,  or  where  that  cor- 
poration would  have  its  situs.  I  am  inclined  to  think  that  there  are 
so  many  State  franchises  involved  in  that  that  it  would  preserve 
them  as  a  State  corporation;  but  there  is  room  for  disputmg  that 
proposition. 

Mr.  BuRTNESS.  All  I  care  to  say  on  it  is  this,  that  it  seems  to  mo 
that  if  there  were  created  a  new  corporation  the  practical  way  would 
be  to  tak«  out  a  new  charter  somewhere. 

Mr.  Thom.  I  think  vou  are  right  about  that. 

Mr.  BuRTNESS.  Ancl  I  do  not  see  why  the  bill  or  the  law  should 
contemplate  anything  else. 

Mr.  Thom.  I  think  you  are  right  about  the  way  it  is  going  to  be 
done.  In  fact,  the  way  it  is  going  to  be  done  is  this,  that  there  will 
be  one  of  the  existing  trunk  Imes  that  will  be  the  stem  of  every  one 
of  these  consolidated  companies. 

Now,  I  will  be  through  in  a  few  minutes. 

The  Chairman.  Before  you  proceed,  could  you  come  back  Thurs- 
day morning  as  well  as  to-morrow  ? 

Mr.  Thom.  Yes. 

It  is  interesting  to  note  that  one  of  the  largest  and  most  useful 
systems  of  railroad  transportation  on  the  continent — the  Union 
Pacific — is  the  product  of  the  exercise  by  Congress  of  the  authority 
to  confer  upon  a  State  railroad  corporation  the  corporate  power  to 
consolidate  with  another  railroad  corporation.  In  this  case  the 
Leavenworth,  Pawnee  &  Western  Raih-oad  Co.  was  incorporated  by 
the  Legislature  of  the  Territory  of  Kansas  in  1855.  In  1861  the 
Territory  of  Kansas  became  a  State.  In  1862  Congress  authorized 
this  corporation,  which  was  then  a  corporation  of  the  State  of  Kansas, 
to  consolidate  with  the  Union  Pacific. 

The  Leavenworth,  Pawnee  &  Western  Railroad  Co.  accepted  the 
provisions  of  this  act  of  Congress  and  was  thereafter  designated  as 
the  Union  Pacific  Railroad  Co.,  eastern  division.  In  1864  Congress 
passed  another  act  with  reference  to  the  route  of  that  road  and  made 
provision  hkewise  for  the  consolidation  of  any  two  or  more  corpora- 
tions embraced  in  the  system.'  In  1866  Congress  passed  an  act 
authorizing  the  above-mentioned  company  to  make  its  connection 
with  the  Union  Pacific  at  a  designated  point;  and  by  another  act 
in  1869  the  company  was  authorized  to  extend  its  road  to  Denver 
and  was  given  other  powers.  On  the  same  dav  Congress  passed  a 
joint  resolution  authorizing  this  company,  under  the  name  of  the 
Union  Pacific  Railroad  Co.,  eastern  division,  by  a  resolution  of  its 
directors,  to  change  its  name  to  the  Kansas  Pacific  Railway  Co. 

On  the  24th  of  January,  1880,  the  Union  Pacific  Railroad  Co., 
the  Kansas  Pacific  Railway  Co.,  and  the  Denver  Pacific  Railway  & 
Telegraph  Co.,  actmg  under  the  authority  of  the  act  of  Congress  of 


1862  and  of  the  act  of  Congress  of  1864,  entered  into  an  agreement 
for  the  consolidation  of  the  three  corporations  into  one,  by  the  name 
of  the  Union  Pacific  Railway  Co.,  and,  as  stated  by  the  Supreme 
Court — 

from  that  time  the  road  of  the  Kansas  Pacific  Co.,  including  that  portion  which 
lies  in  Kanas,  has  been  operated  and  managed  as  the  Kansas  division  of  the 
Union  Pacific  Railway  Co. 

At  the  first  session  of  the  Legislature  of  Kansas  after  this  consoli- 
dation was  effected,  a  resolution  was  passed  directing  the  attorney 
general  to  inquire  into  its  validity,  and  subsequently,  at  another 
session  of  the  Kansas  Legislature,  the  attorney  general  was,  by  a 
resolution,  directed  to  institute  proper  proceedings  in  the  Supreme 
Court  of  that  State  by  way  of  quo  warranto  to  challenge  the  legality 
of  the  consolidation  of  this  State  corporation  with  the  Union  Pacific 
under  the  authority  of  an  act  of  Congress. 

A  motion  to  remove  to  the  United  States  court  was  made  and  was 
denied,  and  thereupon  the  case  was  taken  to  the  Supreme  Court  of 
the  United  States  to  test  the  question  of  its  removability  to  the 
Federal  courts.  The  Supreme  Court  decided  that  the  case  was  re- 
movable because  the  Federal  question  of  the  validity  of  the  act  of 
Conoress  authorizing  the  consolidation  was  involved,  and  in  Ames 
V.  Kansas  (111  U.  S.  449)  the  right  to  remove  was  upheld  and  the 
case  remanded  to  the  lower  Federal  court  for  further  proceedings. 

After  the  return  of  the  case  and  after  the  circuit  court  was  directed 
to  entertain  the  case  as  properly  removed  from  the  State  court  and 
to  proceed  accordinglv,  the  State  of  Kansas  abandoned  its  attack 
upon  the  validity  of  tne  consolidation. 

The  Union  Pacific  is  thus  to-day  made  up  in  part  of  the  property 
of  the  Kansas  Pacific  Railway  Co.,  which  it  acquired  under  the 
authority  of  Congress  authorizing  the  State  corporation  to  consolidate 

with  it. 

It  is  submitted  that  the  result  of  the  foregoing  discussion  is  to  up- 
hold the  power  of  Congress  to  authorize  State  corporations  engaged 
in  interstate  and  foreign  commerce  to  consolidate  under  such  terms 
as  Congress  may  prescribe. 

The  Chairman.  The  committee  stands  adjourned  until  10  o'clock 
Thursday  morning. 

(Whereupon,  at  12.10  o'clock  p.  m.,  an  adjournment  was  taken, 
until  Thursday  morning,  June  17,  1926,  at  10  o'clock  a.  m.) 
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House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Thursday^  June  17^  1926. 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  James  S.  Parker 
(chairman)  presiding. 
The  Chairman.  The  committee  will  please  come  to  order. 

STATEMENT   OF  ALFRED  P.   THOM— Continned 

Mr.  Thom.  Mr.  Chairman  and  gentlemen,  on  Tuesday  I  presented 
an  argument  intended  to  sustain  from  a  legal  standpoint  the  consti- 
tutional authority  of  Congress  to  confer  power  to  consolidate  upon 
State  corporations  engaged  in  interstate  commerce. 

Reverting  now  to  the  bill  which  the  committee  has  under  con- 
sideration, I  take  the  liberty  of  dividing  it  for  the  purposes  of  dis- 
cussion into  four  parts: 

First,  definitions ;  second,  declaration  of  policy ;  third,  proceedings 
and  machinery  to  carry  into  effect  an  authorized  unification;  and 
fourth,  steps  to  be  taken  at  the  end  of  a  given  period  in  case  unifi- 
cations have  not  been  completed. 

I  will  consider  these  briefly  in  their  order. 

There  are  two  comments  I  wish  to  make  on  the  definitions  which 
will  be  found  on  page  2  of  the  bill. 

In  subparagraph  A  of  paragraph  2  of  section  201,  on  page  2,  you 
will  observe  that  the  definition  of  certain  kinds  of  carriers  is  given. 

In  lines  16  and  17  of  that  page,  you  will  see  that  there  are  included 
sleeping-car  companies  and  express  companies  as  corporations  sub- 
ject to  unification  with  other  carriers. 

I  wish  to  ask  the  committee  to  strike  out  of  the  bill  "  sleeping-car 
companies  and  express  companies." 

I  have  already  presented  that  request  to  the  chairman  and  under- 
stand that  it  is  agreeable  to  him.  The  reason  for  it  is,  of  course, 
you  do  not  know  with  which  one  of  the  railroad  companies  to  unify 
the  sleeping-car  companies  and  you  do  not  know  with  which  one 
of  the  railroad  companies  to  unify  the  express  companies. 

They  are  universal  in  their  service.  The  Pullman  Company  is 
very  anxious  to  be  excluded,  and  I  have  agreed  to  make  the  motion 
on  their  behalf  to  exclude  them.  I  have  conferred  with  the  chair- 
man. This  idea  is,  as  I  understand  it,  indorsed  in  the  letter  which 
Mr.  Esch  sent  here  the  other  day,  and  I  hope  sincerely  that  you 
will  see  your  way  clear  to  make  that  exclusion. 

Mr.  :Newton.  May  I  ask,  do  you  happen  to  know  just  how  they 
were  included  in  the  first  place?  Was  it  done  through  design  or 
was  it  due  to  the  fact  that  in  drafting  the  bill  they  copied  some  lan- 
guage from  some  previous  statute  ? 
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Mr.  Thom.  I  assume  the  latter,  Mr.  Newton.  There  is  a  defi- 
nition of  carriers  which  includes  them,  and  I  assume  that  was  just 
followed  without  very  ^eat  consideration. 

Mr.  Newton.  I  had  that  impression. 

Mr.  Thom.  Yes. 

The  other  matter  to  which  I  wish  to  call  attention  in  the  defini- 
tions will  be  found  in  paragraph  4  of  section  201,  beginning  in  line 
22,  in  which  a  definition  is  given  of  voting  securities. 

The  policy  behind  that  definition  is  evidently  to  confer  voting 
rights  on  certain  classes  of  stock  which  do  not  now  possess  it,  and 
I  should  like  to  have  the  patron  of  the  bill,  the  chairman,  and  the 
committee  consider  anew  that  question,  if  they  will.  I  am  especially 
interested  in  the  question,  because  of  a  letter  which  I  have  here  from 
the  president  of  the  Chicago  &  North  Western  Railroad. 

Mr.  Sargent  engaged  in  correspondence  with  Senator  Cummins 
and  with  Mr.  Eastman,  chairman  of  the  Interstate  Commerce  Com- 
mission, and  he  sent  me  copies  of  that  correspondence. 

According  to  him,  there  are  a  number  of  carriers  which,  under 
their  charters,  have  the  right  to  consolidate  by  the  vote  of  a  majority 
of  their  stockholders.  A  minoritv  have  not  the  right  to  prevent 
consolidation  and  have  no  cause  of  complaint  when  a  consolidation 
is  made  by  a  majority  vote,  because  they  have  entered  into  their 
relationship  with  the  corporation  under  an  agreement  that  the 
majority  shall  consolidate. 

At  the  proper  time,  in  a  subsequent  portion  of  the  bill,  I  wish  to 
bring  that  suggestion  again  to  the  attention  of  the  committee.  I 
am  using  it  now  merely  as  illustration,  as  the  policy  of  the  bill  in  this 
definition  goes  directly  counter  to  that  and  goes  one  step  farther, 
and  says  that  if  there  is  a  class  of  stock  the  holders  of  which  under- 
stood when  they  acquired  it  that  they  should  have  no  vote  whatever 
on  any  of  these  questions,  this  definition  gives  a  vote  on  the  question 
of  consolidation  to  that  class  of  holders. 

I  appreciate  that  an  argument  can  be  made  in  favor  of  that 
proposition,  that  where  a  charter  is  silent,  where  such  a  large  matter 
as  an  entering  into  a  new  enterprise  is  involved,  and  where  the 
securities  of  the  holder  may  be  affected  by  it,  that  possibly  he  ought 
to  have  the  right  to  vote. 

I  am  not  entirely  persuaded  by  that  argument  myself,  and  I 
wish  to  lay  it  before  the  committee  as  to  whether  or  not  they 
will  not  so  modify  this  definition  as  to  confine  it  to  outstanding 
shares  of  the  capital  stock  having  the  power  to  vote. 

Without  going  further  into  that  subject  than  to  call  it  to  your 
attention,  with  the  suggestion  that  this  is  novel,  that  it  runs  counter 
to  the  actual  contract  rights  of  some  of  the  stockholders,  who  have 
agreed  that  they  shall  not  have  the  right  to  compensation  for  con- 
solidation if  insisted  on  by  the  majority,  and  that  it  creates  a  power 
of  voting  here  where  under  the  charter  there  never  was  one  in  this 
particular  class  of  stock.  I  do  not  think  there  is  much  involved 
in  it,  but  I  do  think  that  when  you  consider  the  consequences  of 
this  definition,  that  you  are  passing  on  to  such  a  holder  the  right 
to  have  his  stock  condemned  if  he  dissents,  you  considerably  broaden 
the  condemnation  provisions  of  the  bill. 
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If  the  definition  were  confined  to  those  having  the  right  to  vote 
under  the  charter,  then  those  who  did  not  have  the  right  to  vote 
would  not  rank  as  dissenting  stockholders,  because  they  would  have 
no  opportunity  and  no  rights  to  dissent  and  there  would,  therefore, 
be  no  obligation  to  condemn  their  stock. 

You  may  say  that  that  is  perhaps  an  argument  in  favor  of  the 
proposition.  From  one  standpoint  it  is.  But  I  think  it  must 
be  considered  that  you  are  trying  here  to  legislate  on  a  question 
which  you  intend  to  decide  on  the  public  interest,  and  if  you 
conclude  that  consolidations  are  in  the  public  interest,  how  far 
you  ought  to  go  in  creating  new  rights  that  will  have  to  be  in 
some  way  provided  for  at  considerable  expense  in  order  to  carry 
it  into  effect,  is  worthy  of  your  consideration. 

Mr.  BuRTNESS.  To  carry  out  your  thought.  Colonel,  it  would  not 
be  sufficient  to  eliminate  simply  the  words  in  the  parenthesis 
"  whether  or  not  such  shares  have  voting  privileges."  There  would 
have  to  be  some  qualifying  language  to  "outstanding  shares  of 

capital  stock." 

Mr.  Thom.  Yes,  sir;  there  would  have  to  be  something  of  that 
sort,  such  as  this:  "The  holders  of  which  have  the  right  to  vote 
in  the  election  of  directors  of  the  carrier."  There  would  have  to  be 
something  of  that  sort. 

Mr.  Mapes.  Do  you  think,  Mr.  Thom,  there  is  any  question  of  the 
right  or  the  power  of  Congress  to  aribtrarily  say  that  stock  in 
existing  corporations  shall  or  shall  not  have  voting  privileges? 

Mr.  Thom.  I  do  not  think  there  is  any  doubt  about  the  power  of 
Congress  to  say  that  they  shall  have  the  right  to  vote  on  a  question 
of  consolidation  which  it  has  created. 

Mr.  Mapes.   Even  though  the  charter  does  not  give  them  the 

right  to  vote? 
Mr.  Thom.  I  think  it  can.    I  think  that  is  within  the  power  of 

Congress. 

Mr.  Mapes.  Under  its  power  to  regulate  commerce? 

Mr.  Thom.  Yes ;  under  the  power  to  regulate  commerce. 

Mr.  HuDDLESTON.  If  Congress  has  control  of  that  feature  of  the 
capacity  of  the  stockholder,  of  that  element  of  the  stock,  why  does  it 
not  have  control  in  the  matter  of  management  of  companies? 

Mr.  Thom.  Why  not  what? 

Mr.  HuDDLESTON.  Why  has  Congress  not  control  of  what  stock 
shall  have  power  to  vote  in  the  matters  of  the  management  of  the 
affairs  of  the  railroad?  In  short,  the  public  interest  may  be  just 
as  much  involved  in  the  management  of  the  carrier  as  in  the  matter 
of  consolidation. 

Mr.  Thom.  I  think  that  it  would  have  to  have  a  proper  relation- 
ship to  the  matter  of  the  regulation,  and  when  you  get  to  manage- 
ment you  get  into  a  private  element.  I  do  not  think  that  Congress 
would  have  the  right  to  deprive  the  carriers  of  the  right  of  manage- 
ment because  of  the  fifth  amendment  to  the  Constitution.  There 
is  a  conflict  there. 

Mr.  HuDDLESTON.  Of  course,  the  public  interest  might  be  as  in- 
timately, perhaps  even  more  intimately,  involved  in  management 
than  in  consolidation. 

Mr.  Thom.  But  the  entire  power  of  regulation  is  limited  by  the 
fifth  amendment  to  the  Constitution.    The  power  of  regulation  was 
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in  the  first  part  of  the  Constitution  adopted  by  the  people.  The 
fifth  amendment  was  put  in  afterwards  as  an  amendment,  and  that 
limited  everything  that  had  been  previously  included  in  the  Con- 
stitution. . 

Mr.  HuDDLESTON.  If  this  were  a  Federal  corporation,  if  Congress 
were  creating  a  corporation,  it  would  have  the  power  to  provide 
what  their  powers  would  be  ? 

Mr.  Thom.  It  would  have,  for  the  reason  that  if  a  charter 
created  by  Congress  is  accepted  it  becomes  a  matter  of  contract,  and 
the  things  that  are  accepted  as  a  matter  of  contract  get  beyond  the 
question   of   the   fifth    amendment,   because    they    are    matters   of 

agreement.  -,  j 

Mr.  HuDDLESTON.  Do  you  not  think  that  Congress,  if  so  minded, 
might  not  provide  that  no  carrier  should  engage  in  interstate  com- 
merce that  had  not  been  chartered  under  an  act  of  Congress? 

Mr.  Thom.  I  think  it  could. 

Mr.  HuDDLESTON.  So  that  at  last  we  could  force  such  terms  as  we 
chose  in  that  respect  on  these  corporations  and  their  stockholders? 

Mr.  Thom.  They  could  not  force  the  corporation  to  continue  in 
interstate  commerce  under  those  conditions. 

Mr.  HuDDLESTON.  But  if  it  should  continue? 

Mr.  Thom.  If  it  should  continue  and  accepted  the  terms  it  would 
be  a  different  proposition.  . 

Mr.  Hoch.  Before  you  leave  the  matter  of  the  definitions,  I 
want  to  call  your  attention  to  the  first  two  lines  on  page  3.  This 
question  is  perhaps  supertechnical,  but  this  is  a  technical  matter. 
Under  paragraph  4,  voting*  securities  include  not  only  stock,  but 
certain  classes  of  bonds,  whatever  they  are,  which,  under  contract, 
have  the  power  to  vote.     Now,  this  says : 

Securities,  the  holders  of  which,  under  the  terms  of  a  mortgage  deed  of  trust 
or  other  contract,  have  the  right  to  vote  upon  the  question  to  be  determined. 

It  is  the  latter  part  that  I  wish  to  call  to  your  attention—"  upon 
the  question  to  be  determined."  What  is  the  eflfect  of  that  language? 
It  evidently  does  not  mean  this  question  to  be  determined,  the  con- 
solidation question,  because  presumably  the  mortgage,  deed  of  trust, 
or  other  contract  would  have  nothing  in  it  about  the  right  to  vote 
upon  a  question  of  consolidation. 

Mr.  Thom.  My  interpretation  of  it  is  that  it  applies  only  to  such 
bonds  as  under  a  mortgage  would  have  the  right  to  vote  on  the 
subject  of  consolidation. 

Mr.  Hoch.  If  that  is  what  it  means,  I  think  that  it  ought  to  be 
made  clear,  because  my  first  thought  was  that  this  was  to  include 
bonds  which  have  the  power  to  vote  upon  any  corporate  question. 

Mr.  Thom.  That  is  not  my  interpretation,  and  I  do  not  think  it 
ought  to  do  that.  The  bond  stands  in  a  far  different  relationship 
to  the  property  than  does  the  stock.  Under  the  terms  of  this  biU 
and  under  any  proper  terms,  the  lien  of  those  outstanding  bonds 
is  not  disturbed.  The  holders  still  retain  their  rights  to  the  security 
which  they  previously  contracted  for,  and  therefore  the  interest  of 
the  bondholders  would  not  be  diminished.  It  seems  to  me  that  their 
interests  would  be  promoted  by  consolidations,  because  they  would 


have  a  mortgage  on  a  part  of  the  property  that  had  been  greatly 
strengthened,  under  the  theory  of  the  bill.  .^     „      u 

Mr.  Hoch.  Would  it  not  be  preferable  to  say  specifically,  upon 
a  question  of  consolidation  "  ? 

Mr.  Thom.  I  think  it  is  very  well  to  do  that.  I  hope  that  your 
committee  will  take  that  up  with  your  legislative  counsel.  I  thi^ 
that  is  what  it  means  and  I  think  that  is  what  it  ought  to  mean.  If 
it  does  not  mean  that,  it  ought  to  be  made  to  mean  it. 

Mr.  Hoch.  I  am  now  talking  entirely  without  information  as  to 
what  the  actual  facts  are,  but  there  might  be  some  bonds  that  have 
the  right  to  vote  upon  a  question  of  management.  That  is  "  a 
question  to  be  determined." 

Mr.  Thom.  Not  to  be  determined  by  that  vote.  And  I  think  it 
means  to  be  determined  by  that  vote. 

Mr.  Hoch.  At  any  rate,  I  think  it  ought  to  be  made  clear. 

Mr.  Thom.  I  hope  you  will  make  it  clear,  if  it  is  not,  because 
manifestly  that  is  what  ought  to  be  accomplished,  in  my  judgment. 

The  Chairman.  Colonel,  are  there  not  some  classes  of  bonds  that 
have  the  right  to  vote  on  certain  questions? 

Mr.  Thom.  Yes,  sir;  under  their  mortgage.  ,  •    -,    • 

The  Chairman.  That  is  meant  to  cover  bonds  of  that  kind,  is 

it  not?  .  ,  ,  .  .     . 

Mr.  Thom.  Only  if  they  have  the  right  to  vote  on  this  particular 

question. 

Mr.  Hoch.  That  is  specifically  the  question  I  am  getting  at. 

Mr.  Thom.  That  is  the  question  Mr.  Hoch  is  asking. 

The  Chairman.  My  interpretation  was,  when  the  bill  .was  drawn, 
if  they  had  the  right  to  vote  on  the  transfer  of  assets  and  the  con- 
solidation included  the  transfer  of  assets,  then  they  would  have  the 
right  to  vote  on  consolidations. 

Mr.  Thom.  I  think  that  it  is  then  involved  in  the  question.  I 
think  that  is  a  question  to  be  determined  by  the  vote.  My  con- 
structidn  of  this  is,  and  as  I  said  to  Mr.  Hoch,  if  I  am  wrong 
about  that  or  there  is  any  doubt  about  it,  it  ought  to  be  made  clear, 
that  if  the  question  of  consolidation  comes  up  and  the  mortgage 
provides  that  on  that  question  the  bonds  should  have  a  right  to 
vote,  if  consolidation  involves,  as  the  chairman  has  suggested,  a 
transfer  of  assets,  and  the  mortgage  provides  that  on  any  question 
involving  the  transfer  of  capital  assets  the  bondholders  have  the 
right  to  vote,  I  think  they  would  have  the  right  to  vote  and  to 
vote  on  that  only. 

Mr.  Hoch.  Would  it  not  be  better  to  say  on  a  question  involving 
consolidation?  Where  the  transfer  of  assets  involves  the  determina- 
tion of  the  question  of  consolidation,  then  they  should  vote  on 
consolidation.  ... 

Mr.  Thom.  On  a  question  involved  in  the  unification;  but  I  think 
Mr.  Alvord  would  be  able  to  make  a  suggestion  that  would  meet 
the  views  of  the  committee.  The  view  I  urge  on  the  committee 
is  that  they  confine  the  right  of  the  bondholder  to  vote  to  questions 
that  are  to  be  decided  on  the  application  for  consolidation  or 
unification. 

Mr.  Hoch.  I  supose  that  you  advance  that  partly  upon  the  theory 
that  the  voting  right  is  somewhat  of  an  anomalous  right,  anyhow, 
of  a  bondholder? 
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Mr.  Thom.  Yes.  sir.  In  order  to  protect  the  bondholder,  there 
is  no  reason  for  extending  it  beyond  his  rights  under  the  mortgage. 

In  respect  to  the  declaration  of  policy,  I  shall  be  brief.  In  a 
general  way,  I  would  say  it  seems  sufficient  from  a  legal  and  prac- 
tical standpoint,  for  the  purposes  which  jou  gentlemen  have  in  mind, 
so  far  as  1  can  see;  but  it  is  desirable,  it  seems  to  me,  to  call  atten- 
tion to  one  aspect  of  this  declaration,  and  that  is  the  emphasis 
it  lays  upon  the  wisdom  of  the  policy  of  preserving  necessary  weak 
and  short  lines. 

I  think  that  it  would  be  well  for  you  gentlemen  to  consider  in 
connection  with  this  declaration  of  policy  what  I  find  in  paragraph 
on  page  8,  which  is  as  follows : 

The  carriers  and  the  commission  shall  give  due  consideration  to  the  inclu- 
sion in  the  plan  of  short  and  weak  carriers  in  the  territory  involved;  and 
in  order  that  the  policy  declared  in  section  202  of  this  title  may  be  carried 
out,  the  commission  is  directed  to  make  and  have  available  for  its  use,  a 
study  of  the  short  and  weak  carriers. 

When  you  take  the  declaration  of  policy  in  so  far  as  it  relates  to 
weak  and  short  lines,  and  couple  it  with  that,  and  remember  Mr. 
Hall's  testimony  in  regard  to  the  importance  that  the  commission 
attached  to  that  problem,  I  think  you  will  have  before  you  pretty 
good  assurance  that  the  weak-road  problem  is  going  to  receive  real 
attention  under  a  bill  such  as  this. 

Now,  as  to  the  proceedings  and  machinery,  which  is  the  third 
of  the  subdivisions  which  I  for  convenience  have  made  of  the  bill 
for  the  purpose  of  discussion : 

From  my  standpoint,  it  is  necessary  for  you  to  provide  some 
sort  of  proceedings  to  carr/  into  effect  any  consolidation  which  is 
by  the  commission  determined  to  be  in  the  public  interest  and  which 
is  authorized  by  them,  or  the  process  toward  consolidation  will  stop 
in  a  great  many  important  cases  because  of  the  lack  of  means  to 
accomplish  it.     You  must  have  this  machinery. 

In  tne  main,  I  will  say  that  the  machinery  which  you  have  pro- 
vided in  this  bill  is  adeqjuate,  in  my  opinion.  There  are 'certain 
features  of  it  to  which  I  wish  to  call  special  attention. 

The  one  to  which  I  would  first  address  myself  is  the  plan  here 
presented  of  dealing  practically  with  the  question  of  consolidation. 
When  the  application  comes  up,  what  can  the  commission  consider? 
What  ought  the  commission  to  consider? 

Granted  that  a  system  of  consolidation  can  be  justified  and  would 
be  adopted  by  Congress  only  if  in  the  public  interest,  and  a  pro- 
posal is  brought  forward  which  is  alleged  to  be  in  the  public  interest, 
ought  the  commission  to  have  to  wait  to  take  the  step  which  it  finds 
in  the  public  interest  until  it  considers  and  deals  with  and  disposes 
of  a  lot  of  private  rights? 

I  was  very  much  concerned  to  hear  Mr.  Commissioner  Hall,  in 
reply  to  Mr.  Huddleston's  question,  take  the  ground  that  the  com- 
mission could  do  so  under  this  bill. 

Mr.  Mapes.  We  did  not  hear  that. 

Mr.  Thom.  I  say  I  was  very  much  concerned  to  hear  Mr.  Hall, 
who  is,  of  course,  a  very  capable  lawyer,  interpret  the  bill  before 
this  committee  as  authorizing  the  commission  to  do  that.  My  in- 
terpretation is  just  the  contrary,  and  my  convictions  on  the  subject 
are  very  pronounced. 


I  will  take  an  illustration:  Some  time  ago  there  was  brought  to 
the  commission  an  application  to  consolidate  what  is  known  as  the 
Nickle  Plate  properties  with  the  Chesapeake  &  Ohio  and  other 
properties. 

Now,  that  was  or  was  not  an  application  to  advance  the  public 
interest.  Ultimately  it  was  determined  by  the  commission  that  the 
association  of  those  properties  was  in  the  public  interest,  but  we 
witnessed  the  spectacle  that  for  three-quarters  of  a  year  the  public 
interest  was  held  in  abeyance  while  there  was  a  fight  between 
private  stockholders  as  to  their  rights. 

If  this  was  to  be  in  the  public  interest,  and  was  so  on  the  first  day 
of  January,  say,  when  the  application  was  made,  why  should  that 
step,  which  was  essential  or  desirable  in  the  public  interest,  be 
made  to  wait  until  the  first  day  of  next  December  while  private 
stockholders  pulled  and  hauled  for  their  respective  views  ana  rights 
before  that  commission? 

There  ought  to  be  some  way  found  to  determine  that  question 
of  the  public  interest  with  reasonable  promptness  and  out  of  con- 
sideration for  that  alone,  and  the  private  rights  of  individuals 
should  be  relegated  to  some  other  forum  where  they  could  be  finally 
determined. 

Now,  my  interpretation  of  this  bill  is  that  it  does  that.  If  it 
does  not,  I  hope  that  you  will  think  of  it  well  yourselves  and 
confer  with  your  legislative  counsel  and  that  you  will  make  it  certain 
that  it  does  it. 

So  that  when  it  is  determined  that  the  public  interest  will  be 
promoted  by  a  step  made  possible  by  this  bill,  it  can  be  taken  and 
taken  with  reasonable  promptness  and  not  be  confused  by,  and  not 
be  delayed  indefinitely  while  some  dissenting  stockholder  says,  "  I 
am  not  getting  enough  for  my  stock." 

I  was  in  hopes  to  hear  Mr.  Commissioner  Hall  say  that  he  had 
interpreted  this  bill  that  way.  But  Mr.  Huddleston  cross-exam- 
ined him  on  that  question  and  he  said  he  did  not  interpret  it  so. 

It  was  evident  from  his  answers  that  he  thought  that  the  com- 
mission's function  under  this  bill  would  be  what  it  was  under  the 
present  law,  paragraph  2  of  section  5,  and  that  they  could  then 
inquire  into  what  the  equities  of  everybody  were  and  deal  with  the 
whole  question,  and  in  the  meanwhile  the  public  interest  should 
wait. 

Mr.  Newton.  Right  on  that  point,  is  that  done  under  the  theory 
that  before  the  public  interest  can  be  ascertained,  there  must  be 
determined  the  rights  of  the  private  parties? 

Mr.  Thom.  That  is  done  under  these  broad  terms  of  paragraph 
2  of  section  5.  That  paragraph  deals  with  the  acquisition  of  con- 
trol by  lease  or  purchase  oi  stock  and  otherwise. 

It  authorizes  the  commission  to  determine  whether  or  not  the 
proposal  is  in  the  public  interest,  and  then  says,  if  it  does  conclude 
that  it  is  in  the  public  interest — 

the  commission  shall  have  authority  by  order  to  approve  and  authorize  such 
acquisition,  under  such  rules  and  regulations  and  for  such  consideration  and 
on  such  terms  and  conditions  as  shall  be  found  by  the  commission  to  be  just 
and  reasonable  in  the  premises. 
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They  construe  that  as  putting  the  whole  question  of  consolidation 
and  determining  conditions  of  it  and  involving  the  relation  to  it  of 
private  rights,  as  a  matter  before  them  and  within  their  jurisdiction, 
and  on  which  they  must  pass.  .    .        ,  ,         . 

Mr.  Newton.  Your  construction  of  the  existing  law,  then,  is 
contrary  to  the  construction  placed  upon  it  by  the  commissioner? 

Mr.  Thom.  No.  I  say  that  they  find  their  justification  in  that 
language.  There  is  no  such  language  in  the  present  bill  that  I 
can  find.  On  the  contrary,  the  present  bill  requires  the  commission 
to  determine  the  question  from  the  standpoint  of  the  public  interest, 
and  then  provides  a  way  of  dealing  with  the  rights  of  the  dissenting 
stockholders  in  a  court,  separate  from  the  commission. 

Mr.  BuRTNESS.  Let  me  see  if  I  understand  your  point.  Your  con- 
struction of  the  bill  before  us  is  based  on  the  fact  that  in  section  207 
of  the  bill  the  only  condition  that  the  commission  is  to  take  into 
consideration,  that  is  set  out  in  specific  language,  at  any  rate,  is 
in  lines  11  and  12 — 

the  public  interest  in  adequate  and  efficient  transportation  service  and  the 
policy  of  Congress  herein  declared — 

that  is,  if  that  is  promoted.  Then,  later,  in  that  same  sentence,  the 
commission  is  really  instructed  to — 

enter  an  order  approving  the  plan,  on  the  terms  and  conditions  and  by  the 
methods  set  forth  in  the  petition,  or  with  such  modifications  thereof,  or  upon 
such  terms,  conditions,  and  methods,  as  it  may  prescribe  as  necessary  in  the 
public  interest. 

It  seems  to  be  limited  strictly  to  the  public  interest,  whereas  the 
language  in  paragraph  2  of  section  5  that  you  have  just  quoted  is 

very  much  broader. 

Mr.  Thom.  That  is  my  contention.  I  think  that  the  only  question 
on  this  bill  that  the  commission  could  consider,  and  the  only  one 
that  they  ought  to  have  the  power  to  consider,  is  the  public  interest. 

Mr.  HocH.  Let  us  examine  that  just  a  little  further.  It  says  m 
line  14,  page  7 — 

the  commission  shall  enter  an  order  approving  the  plan,  on  the  terms  and  condi- 
tions and  by  the  methods  set  forth  in  the  petition. 

Now,  it  must  either  approve  the  terms  and  conditions  which  the 
carriers  themselves  have  set  up,  or  it  must  approve  them  with  such 
modifications  as  it  thinks  to  be  in  the  public  interest.  ,    .    .^ 

Now,  while  the  basis  of  determination  is  the  public  interest,  is  it 
not  obli«ratory  upon  them  to  actually  determine  the  terms  and  condi- 
tions upon  which  the  consolidation  shall  be  effected,  because  they 
must  either  approve  the  plans  submitted  or  they  must  set  out  spe- 
cifically the  modifications  which  they  think  are  necessary  ? 

Mr.  Thom.  I  think  that  the  modifications  and  tlie  changes  in  the 
terms  and  conditions  which  they  can  make  are  all  limited  to  the  con- 
sideration of  the  public  interest.  ,  .  ,     ,  ^  j 

Mr.  HocH.  I  think  that  that  is  the  ground  on  which  they  must  de- 
termine it,  but  how  are  they  going  to  enter  this  order  until  they 
actually  do  determine  the  terms  and  conditions,  which  would  involve 
the  terms  and  conditions  upon  which  the  dissenting  stockholders 
-hould  be  compelled  to  enter  into  the  consolidation? 


Mr.  Thom.  The  dissenting  stockholders  are  not  compelled  to  enter 
into  it  under  the  terms  of  this  bill.  The  only  conditions  that  the 
commission  can  attach  to  a  proposal  are  such  as  it  finds  in  the  public 
interest.  That  is  the  test,  as  I  construe  this  bill,  of  every  term  and 
every  condition  which  they  can  attach  and  which  they  may  approve. 

Mr.  BuRTNESS.  And  the  remedy  of  dissenting  stockholders  is  set 
out  in  a  subsequent  part  of  the  bill. 

Mr.  Thom.  Yes. 

I  want  at  this  time  to  call  your  attention  to  a  legal  consequence 
of  that. 

The  remedy  which  the  dissenting  stockholders  have  is  to  be  paid 
for  the  stock,  its  proper  value.  That  is  the  remedy.  The  stock- 
holder disappears  then  as  a  factor  in  the  consolidation,  in  the  new 
enterprise.  He  is  paid  for  his  stock,  under  condemnation,  and  that 
value  is  determined  under  condemnation  proceedings. 

But  let  us  see  what  that  involves  as  a  consequence,  as  to  the 
condemnation  proceedings.  It  is  a  universal  principle  of  condemna- 
tion, so  far  as  I  know,  that  when  any  association  or  corporation  or 
city  or  State  or  the  Government  of  the  United  States  institutes  a 
condemnation  proceeding,  and  there  is  an  award  in  that  proceeding 
as  to  the  value  of  the  property  to  be  taken,  there  then  is  a  power  on 
the  part  of  the  applicant  to  abandon  the  condemnation  proceedings 
in  the  event  that  the  award  is  larger  than  it  is  willing  to  pay.  That 
is  universal.    You  can  not  do  that  here. 

Your  consolidation  under  this  bill,  as  I  construe  it,  may  have 
taken  effect,  and  the  absolute  right  of  the  dissenting  stockholders  to 
be  paid  arises,  and  if  condemnation  proceedings  are  instituted,  either 
by  him  under  this  bill,  as  he  may  do,  or  by  the  carrier  under  this  bill, 
as  it  may  do,  and  an  award  is  made  of  the  value  of  that  property,  the 
condemnation  proceedings  can  not  then  stop.  That  award,  when 
finally  approved  by  the  court,  becomes  final  and  must  be  paid. 

Mr.  Merritt.  It  must  be  accepted  also  ? 

Mr.  Thom.  And  it  must  be  accepted;  and  you  have  no  way  of 
abandoning  the  proceedings — why?  Because  the  consolidation, 
under  the  theory  that  the  public  interest  must  not  wait,  has  gone  on 
and  been  completed.  You  have  only  then  to  deal  with  those  people 
who  have  ri^rhts,  because  of  the  consolidation,  the  dissenting  stock- 
holders, and  you  proceed  against  them  by  condemnation,  and  you 
have  got  to  carry  it  through.    You  can  not  abandon  it. 

Mr.  HocH.  Nevertheless,  the  commission  will  have  had  to  pass  on 
all  the  terms  and  conditions  set  out  in  the  petition  of  the  carriers  ? 

Mr.  Thom.  I  thinlf  that  that  is  only  from  the  standpoint  of  the 
public  interest.  That  is  my  interpretation  of  this  bill,  and  if  it  is 
not  so,  I  think  you  ought  to  make  it  so. 

Mr.  BuRTNESS.  As  I  understand  it,  they  simply  accept  the  terms 
and  conditions  that  have  been  agreed  upon  by  the  carriers. 

Mr.  Thom.  If  they  approve  them. 

Mr.  BuRTNESS.  As  they  come  to  them  and  if  they  find  that  the 
consolidation  as  such  is  in  the  public  interest. 

Mr.  Thom.  That  is  what  I  think,  Mr.  Burtness. 

Mr.  Burtness.  That  is  the  policy  laid  down  in  this  bill. 

Mr.  Thom.  Well,  if  that  is  not  true,  I  think  that  you  ought  to 
make  it  so  in  your  bill. 
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Mr.  BuRTNESs.  But  so  far,  until  you  mentioned  it,  I  had  not 
noticed  any  argument  in  the  hearings— there  may  have  been  some 
when  I  was  out— which  touched  upon  the  advisability  of  taking 
away  from  the  commission  the  power  which  it  has  at  least  now 
exercised  and  used,  namely,  that  of  protecting  the  rights  of  minority 
stockholders  upon  these  questions.  Really,  I  feel  that  it  is  rather 
a  serious  subject  and  that  it  is  one  on  which  we  ought  to  be  given 
both  viewpoints,  because  it  is  involved  directly  m  this  bill. 

Mr  Thom.  Yes.  I  am  proposing  to  discuss,  as  I  go  on,  the  ade- 
quacy of  the  protection  that  is  given  to  the  dissenting  stockholders. 

Mr.  HuDDLESTON.  Coloucl,  just  on  that  point.  Mr.  Merritt  referred 
a  moment  ago  to  the  fact  that  the  dissenting  stockholder  was  required 
to  accept  whatever  value  it  was  found  the  stock  had.  Don  t  you 
think  it  would  be  fair  to  give  him  the  alternative  of  entering  into 
the   consolidation  and  participating  on  the    same    terms    as    other 

stockholders ' 

Mr.  Thom'.  I  think  that  it  would  be  fair.  He  has  had  his  day, 
however,  but  I  have  no  doubt  that  the  corporation  would  be  glad  to 

get  that  power.  .      ,.       ,       .  .  ^        _       , 

Mr.  HuDDLESTON.  The  bill  does  not  give  him  the  right,  as  I  under- 
stand, because  I  think  Mr.  Merritt's  interpretation  is  correct,  that 
once  this  right  of  eminent  domain  is  exercised  and  the  value  of  the 
stock  is  found,  neither  party  has  any  alternative,  except  one  to  pay 
and  the  other  to  accept  the  value.  .    ,        ,  1.^1 

Mr  Thom.  I  think  that  that  is  so,  and  it  is  based  upon  the  theory 

that  he  has  had  his  day  in  court,  that  he  has  had  a  right  to  attend 

th€  meeting  and  had  attended  it  and  has  voted,  and  that  he  has 

thereby  then  exercised  his  election  not  to  go  into  the  consolidation. 

Mr.  HuDDLESTON.  But  he  might  prefer  to  go  in  rather  than  to  get 

a  valuation 

Mr.  Thom  (interposing).  So  far  as  I  am  concerned,  as  represent- 
ing the  carriers,  I  would  have  no  objection  to  such  a  provision  giv- 
ing him  a  renewed  opportunity,  after  the  award,  to  go  into  the  con- 
solidation, unless— this  has  just  occurred  to  me— unless  there  might 
have  been  such  a  crystallization  of  capitalization,  something  of  that 
sort,  based  upon  his  refusal  to  come  in,  that  it  would  not  be  easy  to 
deal  with  that  question  as  an  open  one.  That  is  a  matter  to  which 
I  would  have  to  give  some  consideration. 

Mr.  HuDDLESTON.  I  Understand  your  view  is  that  the  consolida- 
tion is  entirely  independent  of  the  right  of  the  dissenting  stock- 
holders; in  other  words,  the  consolidation  becomes  effective  then  as 
a  subsequent  and  resulting  proceeding,  when  this  right  of  eminent 
domain  is  exercised,  and  to  put  that  m  contrast,  I  want  to  ask  you 
what  you  think  would  be  the  effect  if  sections  212  and  213  were 
stricken  out,  or  were  held  unconstitutional  bv  the  Supreme  Court? 
In  short,  what  would  be  the  situation  if  this  provision  covering 
the  matter  of  dissenting  stockholders  and  the  exercise  of  the  right 
of  eminent   domain,  were  eliminated?     Where  would  the  parties 

be  then  ? 

Mr.  Thom.  What  would  be  the  constitutional  validity  of  the  act? 

Mr.  HuDDLESTON.  No;  I  mean,  what  would  be  the  practical  situa- 
tion of  the  parties? 


Mr.  Thom.  The  practical  situation  would  be  this,  that  they  would 
be  with  no  remedy  except  to  go  into  the  consolidation. 

Mr.  HUDDLESTON.  You  think,  without  that,  that  the  dissenting 
stockholder  would  have  no  remedy  at  all  except  to  go  on  into  the 
consolidation,  on  the  terms  proposed  by  the  majority? 

Mr.  Thom.  I  think  that  is  so. 

Mr.  HuDDLESTON.  Is  it  clear  that  without  these  provisions  referred 
to  the  consolidation  could  be  effectuated?  . 

Mr.  Thom.  I  think  that  it  could,  but  I  think  that  you  ought,  m 
such  an  important  matter,  to  make  your  constitutional  foundation 
as  strong  as  possible,  and  the  reason  I  think  it  could,  is  this :  When  a 
number  of  people  associate  themselves  together  as  stockholders  to 
create  an  agency  of  interstate  commerce,  they  thereby  consent  by 
that  very  act  to  the  full  exercise  by  Congress  of  the  power  of  regula- 
tion. ^1  J 

And  to  take  the  consequences  of  whatever  Congress  may  do  as 
a  measure  of  justified  regulation.  Now,  if  consolidation  is  a  proper 
measure  for  Congress  to  adopt  under  the  conunerce  clause,  my 
own  judgment  has  always  been  that  that  binds  the  dissenting  stock- 
holders, because  they  have  consented  to  it  in  advance. 

Mr.  Garber.  In  the  exercise  of  that  power  would  not  Congress 

be  limited? 

Mr.  Thom.  I  do  not  think  so.  I  think  it  has  full  power  to  exer- 
cise its  authority  under  the  commerce  clause  to  the  full  extent  of 

regulation. 

Mr.  HuDDLESTON.  If  stockholders,  by  entering  into  a  corporation 
engaged  in  interstate  commerce,  impliedly  agree  to  abide  the  re- 
sult of  the  proper  regulation  of  commerce  by  Congress,  and  con- 
solidation is  a  proper  regulation,  then  stockholders,  both  minority 
and  majority,  impliedly  agree  to  submit  to  consolidation  and  they 
can  not  dissent,  and  Congress  can  pass  a  law  consolidating  cor- 
porations without  any  of  the  stockholders  consenting  to  it.     Is 

that  not  true?  t        '' 

Mr.  Thom.  In  answering  you  as  I  did  before,  perhaps  I  was 
inaccurate,  Mr.  Huddleston.  I  think  there  is  a  good  deal  of  basis 
for  what  you  say.  The  only  limitation  would  be  whether  or  not 
the  proposition  violates  the  fifth  amendment.  And  let  me  add 
this:  Of  course,  that  raises  serious  questions,  but  the  principal 
objection  in  my  mind  to  compulsory  consolidation  is  that  it  is  not 
practical;  you  can  not  do  it;  you  can  not  raise  the  money  for  it; 
you  can  not  carry  it  out;  the  methods  of  doing  it  are  not  available. 

Mr.  Huddleston.  Do  you  oppose  compulsory  consolidation  as  a 
matter  of  principle? 

Mr.  Thom.  Yes;  I  do. 

Mr.  Huddleston.  May  I  ask  why? 

Mr.  Thom.  In  principle  I  think  that  if  Congress  were  to  pass 
a  bill  taking  that  vast  amount  of  property  and  by  force  converting 
it  into  something  else,  you  would  destroy  the  financial  fabric  of 
this  country.  I  think  it  would  be  ruinous  to  the  stability  of  the 
financial  system  of  the  country.  Such  an  exercise  of  the  power 
of  Congress  over  private  property  would  so  shock  the  country 
that  all  confidence  would  be  gone,  and  the  panic  that  would  ensue 
would  be  inmieasurable,  in  my  judgment. 
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Mr.  HuDDLESTON.  You  have  said  that  these  stockholders  impliedly 
agreed  to  it  when  they  organized  the  corporation. 

Mr.  Thom.  I  say  to  the  fullest  extent  of  regulation,  and  if  com- 
pulsory consolidation  is  a  proper  exercise  of  the  power  to  regulate 
and  is  not  arbitrary,  then  they  have  consented  to  it,  as  a  matter 
of  logic,  but  of  course  subject  to  the  fifth  amendment. 

Mr.  HuDDLESTON.  Just  how  do  you  get  the  difference  between 
enforced  consolidation  where  a  majority  dissents  and  enforced  con- 
solidation where  a  minority  dissents? 

Mr.  Thom.  In  its  effect  upon  the  public? 

Mr.  HuiM)LESTON.  Yes.  ,     ^    i  ^^      • 

Mr.  Thom.  I  think  it  is  very  great.  The  truth  of  the  matter  is 
that  when  you  carry  out  a  system  of  voluntary  consolidation,  no  road 
can  afford  to  enter  into  it  unless  it  has  by  negotiations  made  the 
minority  verv  smalL  While  you  are  giving  the  power  to  51  per  cent 
of  the  stock 'to  carry  through  a  consolidation,  and  to  condemn  and 
pay  for  49  per  cent  of  the  stock,  it  would  be  such  an  immense  under- 
taking from  a  financial  standpoint  that  practically  you  are  not  going 
to  be  able  to  do  it.  You  are  going  to  find  that  before  they  ever 
begin  they  will  have  brought  into  accord  with  their  aims  almost  the 
entire  stockholding  power  of  the  company,  and  when  they  come  to 
condemn,  especially  under  a  system  where  you  can  not  retire  from 
your  condemnation  proceedings,  the  financial  burden  is  going  to  be 
determined  in  advance,  to  a  certain  extent.  i  .    » -n 

Mr.  HuDDLESTON.  I  Call  your  attention  to  the  fact  that  this  bill, 
as  I  interpret  it,  authorizes  a  minority  to  consolidate,  not  only  a 
minority  of  financial  interest,  but  a  minority  of  stock  ownership. 

Mr.  Thom.  If  so,  it  has  escaped  my  attention. 

Mr.  HuDDLESTON.  Of  course,  the  consent  of  the  bondholders,  who 
may  have  a  majority  of  financial  interest,  is  not  required,  unless  th^ 
are  given  a  vote.  We  give  them  the  right  to  participate  in  proceed- 
ings, which  we  do  not  give  to  those  having  voting  securities,  which 
might  be  a  very  small  minority  of  the  shares  of  stock  outstanding, 
as  was  proposed  in  the  Nickel  rlate  bill. 

Mr.  Thom.  To  what  portion  of  the  bill  are  you  referring,  Mr. 

Huddleston? 
Mr.  HuDDLESTON.  SubsectioD  3,  section  208,  page  8,  which  reads 

as  follows: 

The  holders  of  the  voting  securities  of  any  such  carrier  shall  be  held  to 
have  consented  thereto  if  the  holders  of  a  majority  in  amount  of  such  voting 
securities,  present  in  person  or  by  proxy  at  an  annual  or  special  meeting, 
vote  for  the  adoption  of  the  plan,  as  approved.  Notice  of  such  stockholders* 
meeting  shall  be  given,  and  such  meeting  shall  be  held  and  conducted,  in  any 
manner  lawful  for  an  annual  or  special  meeting  (as  the  case  may  be)  of  the 
stockholders  of  such  carriers. 

That  rec^uires  a  majority  in  person  or  by  proxy,  and  does  not  re- 
quire a  majority  of  the  whole  outstanding  shares. 

Mr.  Thom.  But  the  meeting  has  to  be  composed,  in  accordance  with 
the  law,  of  a  majority  present.  I  suppose  if  you  would  push  it  to 
the  extreme  there  might  be  such  a  result  as  you  suggest,  that  there 
might  be  a  minority  of  all  outstanding  stock  that  would  be  able  to 
consent.  If  there  was  a  company  that  required  only  for  a  quorum  a 
majority  of  the  stof*k,  then  at  such  meeting  a  majority  of  that  major- 


ity, which  would  not  be  a  majority  of  all  the  outstanding  stock,  might 
exercise  that  power. 

Mr.  Garber.  That  section  gives  the  majority  the  right  to  exer- 
cise its  power? 

Mr.  Thom.  It  does. 

Mr.  Huddleston.  You  think  my  interpretation  is  correct,  do  you 

not  ? 

Mr.  Thom.  I  should  think  your  interpretation  is  correct,  that  you 
may  imagine  a  case  where  a  minority  could  authorize  it,  but  Judge 
Lovett  dealt  with  that  from  a  practical  standpoint. 

Mr.  Huddleston.  I  am  informed  that  it  is  quite  common  that  only 
a  minority  is  present  at  some  meetings. 

Mr.  Thom.  You  may  rest  assured  that  would  not  happen  in  the 
case  of  consolidation.  The  obligation  to  condemn  and  to  purchase 
the  outstanding  stock  is  too  much  of  an  impediment  in  the  way.  I 
thought  I  had  made  a  memorandum  of  a  proposed  amendment  to 
that  provision  that  Mr.  Huddleston  is  now  referring  to.  I  do  think 
there  ought  to  be  an  amendment  to  that  section  for  different  reasons, 
and  I  have  somewhere  a  draft  of  an  amendment  to  it. 

The  reason  it  is  objectionable,  however,  is  that  the  words  "  in 
amount "  there  do  not  take  care  of  the  cases  where  there  is  no  par- 
value  stock,  and  with  the  permission  of  the  committee  I  will  submit 
to  the  chairman  a  memorandum  of  a  proposed  modification  of  that 
language  to  take  care  of  that  aspect  of  it.  I  find  I  can  not  put  my 
hands  on  that  modification  at  this  time  in  the  papers  that  are  now 
available  to  me. 

But  the  expression  "  majority  in  amount "  seems  to  be  objection- 
able from  that  standpoint,  and  my  attention  was  called  to  that  by 
^fr.  Fullbright,  of  Texas,  who  was  concerned  with  that  aspect  of 
the  case.  I  think  there  is  justification  for  some  modification  of  that 
language. 

Mr.  Huddleston.  May  I  call  your  attention  to  the  fact  that  sub- 
division 4,  section  201,  page  2,  defines  voting  securities  as  including 
all  outstanding  shares  of  capital  stock,  whether  with  voting  privi- 
lege or  not,  and  all  other  outstanding  securities  the  holders  of  which 
under  the  terms  of  a  mortgage  deed  of  trust  or  other  contract  have 
the  right  to  vote  upon  the  question  to  be  determined.  I  am  con- 
fronted by  this  conceivable  difficulty:  Subsection  3  of  section  208 
gives  the  control  to  the  majority  in  amount  of  such  voting  securi- 
ties. If  the  stock  were  worth  25  cents  on  the  dollar,  and  the  bonds 
were  worth  100  cents  on  the  dollar,  the  amount,  of  course,  would  be 
computed  upon  the  par  value  of  both,  which  would  give  the  stock- 
holcfer  four  times  as  much  for  the  money  he  has  in  the  enterprise  as 
the  bondholder.  I  merely  call  attention  to  that  complexity,  which 
seems  to  me  to  be  somewhat  difficult.  I  do  not  know  how  it  will 
ever  be  decided. 

Mr.  Thom.  That  does  not  impress  me  as  having  very  great  diffi- 
culty, for  the  reason  that  ordinarily  the  voting  power  is  possesseji 
by  the  stock  only,  and  to  continue  that  to  the  fullest  extent,  modi- 
fied only  by  the  agreement  that  the  stockholder  has  made  with  the 
bondholder  that  in  certain  contingencies  he  may  vote,  does  seem  to- 
me to  be  unreasonable. 
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Mr  HuDDLESTON.  One  more  point  in  that  same  connection.  That 
gives  the  right  to  vote  to  preferred  stock,  which  would  naturallV 
have  more  value  per  share  than  the  common  stock,  and  yet  each 

share  has  the  same  voice.  ,  .      .  .-.  -       ^u 

Mr  Thom.  Yes.  I  do  not  see  any  objection  to  quahfying  the  new 
power  conferred  upon  the  preferred-stock  holder  by  saymg  he  shall 
not  <rQt  any  greater  voting  power  than  the  common-stock  holder.  1 
thini  those  are  all  questions  which  will  not  be  found  serious  from  a 
practical  aspect.  I  have  suggested  to  the  committee  striking  out  the 
idea  of  anybody  having  a  vote  that  does  not  have  it  under  the  plan  of 
organization  of  the  company.  Granting  that  they  do  not  do  that, 
and  they  confer  the  power  of  voting  on  the  others,  I  do  not  think 
it  is  an  unreasonable  provision  to  say  those  others  who  have  the  new 
power  shall  not  exceed  in  voting  power  those  who  already  have  it. 

Now,  here  is  the  provision  that  I  have  suggested  as  an  amend- 
ment: 

The  holders  of  the  voting  securities  of  any  such  carrier  shall  be  held  to  have 
consented  thereto,  if  a  majority  of  the  votes  cast  by  the  holders  of  such 
voting  securities,  present  in  person  or  by  proxy  at  an  annual  or  special  meet- 
ing are  in  favor  of  the  adoption  of  the  plan  as  approved.  At  such  meeting 
each  holder  of  shares  of  capital  stock  shall  have  the  right  to  cast  one  vote 
for  each  share  of  the  capital  stock  held  by  him,  and  the  holders  of  other 
outstanding  voting  securities  shall  have  such  voting  power  as  is  c«inferred 
by  the  terms  of  the  mortgage  deed  of  trust  or  other  contract  which  vested  in 
him  the  right  to  vote.  Notice  of  such  meeting  shall  be  given  and  such  meeting 
shall  be  held  and  conducted  in  any  manner  lawful  for  an  annual  or  special 
meeting,  as  the  case  may  be,  by  all  the  st(x,kholders  of  such  carrier. 

Of  course,  it  may  be  proper  for  me  to  emphasize  here  the  fact  of 
the  small  amount  of  risk  there  is  to  a  bondholder,  anyhow.  Under 
the  provisions  of  this  bill  now  his  lien  shall  be  preserved  absolutely 
as  it  was.  Ordinarily,  he  accepts  his  bonds  on  the  property  value 
underneath  them.  Of  course,  he  may  be  somewhat  influenced  by 
good  management  of  the  road,  but  he  takes  the  risk  of  change  in 
management.    He  really  relies  on  the  property. 

Now,  if  the  new  company  must  accept,  as  this  bill  provides,  that 
indebtedness  as  its  own,  he  is  benefited  by  it,  and  the  only  reason  for 
putting  it  in  here  at  all,  as  I  see  it,  is  to  preserve  any  right  he  has 
under  contract,  such  as  any  mortgage  or  deed  of  trust.  I  would  not 
advocate  putting  it  in  at  all,  except  to  preserve  such  rights  as  he 

already  has. 

Mr.  HuDDLESTON.  Supposc  there  is  a  lien  for  extensions  and  better- 
ments, and  other  liens  acquired,  and  both  have  been  consolidated, 

who  has  the  first  lien  ?  .  .     xt.-    t.-n     nn, 

Mr.  Thom.  I  understand  that  is  taken  care  of  in  this  bill.  Inere 
is  a  provision  in  this  bill,  section  211,  page  12,  the  first  paragraph 
of  that  section,  reading  as  follows: 

Upon  the  effective  date  of  the  order  of  the  commission  in  the  case  of  a  plan 
presented  for  a  corporate  consolidation  or  merger  of  two  or  more  carrier  cor- 
porations into  one  corporation,  effected  under  the  authority  of  this  title,  and 
except  as  restricted  or  limited  in  the  original  or  modified  joint  agreement,  or 
in  the  petition,  or  in  the  order  of  the  commission — 

Those  are  the  exceptions.  I  have  been  pleased  with  those  excep- 
tions for  the  reason  that  it  seemg  to  me  they  take  care  of  a  good 
many  troublesome  situations.  For  example,  suppose  we  have  a  car- 
rier that  is  to  be  consolidated  which  has  some  income  bonds  out. 


The  right  of  the  holders  of  those  bonds  is  determined  by  the  income 
of  the  company  which  issued  the  bonds.  Suppose  that  company  is 
consolidated  with  some  other  company.  What  is  to  be  the  situation 
of  those  incomes  bonds,  as  to  the  income  of  the  consolidated  prop- 
erty? Are  thev  to  have  the  rights  they  had  before  consolidation? 
Is  it  to  be  confined  to  the  property  from  which  it  had  the  right  to 
resort  for  the  payment  of  the  income?  Those  are  difficult  questions. 
You  can  not  limit  or  deal  with  them  by  legislation.  But  when  you 
say  they  shall  or  may  be  provided  for  in  the  plan  or  in  the  order  of 
the  commission,  you  then  put  it  in  the  power  of  the  parties  to  arrange 
all  those  difficult  questions  by  agreement  in  advance. 

And  it  is  the  same  way  in  the  question  that  you  have  asked.  Here 
is  the  property  with  an  after-acquired  mortgage.  That  probably 
means  it  was  after-acquired  by  that  corporation.  It  is  acquired 
under  this  consolidation  proceeding  by  another  railroad.  How  far 
are  those  rights  to  extend  ?  I  think  that  those  things  may  be  deter- 
mined by  the  plan  in  advance. 

Mr.  HuDDLESTON.  Is  uot  that  a  matter  of  contract  between  the  car- 
rier that  executed  the  mortgage  and  the  holder  of  it?  How  could 
the  Interstate  Commerce  Commission  defeat  it? 

Mr.  Thom.  They  can  not,  so  far  as  it  is  a  matter  of  contract.  So 
far  as  the  contract  will  carry  it  out,  they  can  not,  but  they  can 
provide  the  means.  For  instance  you  find  in  paragraph  (d)  a  pro- 
vision that,  except  in  so  far  as  they  may  change  by  agreement : 

All  debts,  liabilities,  and  duties  of  each  of  the  constituent  corporations  shall 
thenceforth  attach  to  the  resulting  corporation,  and  become  and  be  its  debts, 
liabilities,  and  duties,  and  l>e  enforceable  against  it  to  the  same  extent  as  if 
such  debts,  liabilities,  and  duties  had  been  incurred  or  contracted  by  it. 

Then  there  is  the  following  clause  in  paragraph  2 : 

In  the  case  of  any  such  consolidation  effected  under  the  authority  of  this 
title,  the  rights  of  creditors,  and  all  liens  upon  the  property  of  any  of  the 
constituent  corporations  shall  be  preserved  unimpaired,  and  the  respective 
corporations  shall  be  deemed  to  continue  in  existence  so  far  as  may  be  neces- 
sary to  preserve  the  same. 

I  believe  that  is  as  far  as  you  can  go  in  a  contract  with  bond- 
holders, and  I  think  you  will  find  them  very  well  satisfied  with  it, 
especially  as  they  get,  under  the  terms  of  this  bill,  a  very  much 
greater  credit  behind  the  bond  than  they  would  have  originally. 

Mr.  HocH.  Before  you  leave  that  let  me  recur  for  a  moment  to 
your  suggested  amendment  to  paragraph  3. 

Mr.  Thom.  Yes,  sir. 

Mr.  Hocir.  I  understood  you  to  suggest  an  amendment  to  require 
a  majority  of  the  votes  cast. 

Mr.  Thom.  Yes. 

Mr.  HocH.  Now,  with  reference  to  bonds  which  vote  you  provide 
that  they  shall  have  the  voting  power  provided  for  in  the  contract, 
but  with  reference  to  the  stock  you  set  up  a  hard  and  fast  rule  that 
each  share  of  stock  shall  have  one  vote. 

Mr.  Thom.  Yes. 

Mr.  HocH.  Why  do  you  not  leave  the  voting  power  of  the  stock 
to  the  ordinary  rule? 

Mr.  Thom.  You  create  a  voting  power  here  for  the  first  time. 

Mr.  HocH.  Would  not  some  of  it  have  greater  voting  power  than 
one  for  each  share  ?    That  is  conceivable  ? 
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Mr  Thom.  It  is  conceivable,  but  you  are  readjusting  the  voting 
power  to  take  care  of  that  situation.  If  you  confer  a  voting  power 
upon  stock  that  has  not  heretofore  had  any  power  to  vote,  you  have 
to  define  the  extent  of  it,  the  extent  of  the  power  which  you  confer. 
It  occurred  to  me  the  best  way  was  to  say  that  each  share  of  stocK 

should  have  one  vote.  •  ^    :« 

Mr  HocH.  But  you  might  do  violence  to  the  rule  which  exists  in 

some  of  these  corporations,  in  reference  to  the  voting  power  of  the 

^tock 

Mr*  Thom.  You  do  do  violence  to  that,  and  grant  a  new  voting 
power  to  somebody  who  does  not  have  it.  Of  course,  if  you  say 
your  common  stock  shall  not  remain  unimpaired,  but  shall  share 
with  the  preferred  stock,  which  is  now  given  a  vote  for  the  first  time, 
you  impair  the  voting  rights  of  the  common  stock. 

Mr.  HocH.  I  do  not  quite  get  that.  As  I  understand  it,  this  does 
not  give  to  any  stock  any  voting  power  which  it  does  not  now  have. 

Mr.  Thom.  I  understand  it  does.  I  understand  that  under  the 
definition  you  give  to  stock  which  never  had  a  vote  at  all  a  direct 
vote  on  this  question,  and  if  you  do  that  you  have  to  define  it  some- 
where. In  doing  that  you  impair  the  voting  power  of  those  stock- 
holders who  now  have  the  exclusive  voting  power. 

Mr.  HocH.  Why  is  it  necessary  to  change  the  voting  power  of 
those  who  already  have  a  voting  power?  Would  you  do  that  with 
your  proposed  amendment  ? 

Mr.  Thom.  I  do  not  think  it  is  necessary.    You  can  do  as  you 

please  about  that. 

Mr.  HocH.  I  just  wanted  to  get  the  reason  for  it. 
Mr.  Thom.  My  reason  for  it  is  simplification.     I  think  you  can 
do  as  you  please.    You  may  say  some  may  have  such  voting  power  as 
they  have  now,  and  others  one  vote  to  each  share  of  stock. 

Mr.  HocH.  It  struck  me  that  it  might  lead  to  a  good  deal  of 
dissension  if  a  share  of  stock  has  the  right  to  cast  five  votes  on  the 
matter  of  corporate  management  or  some  other  question,  but  by 
your  proposed  amendment  you  limit  it  to  one  vote  on  consolidation. 
Mr.  Thom.  I  do ;  and  I  think  there  is  good  ground  for  differences 
of  opinion,  and  perhaps  the  suggestion  you  make  is  a  wise  one. 
What  I  am  trying  to  do  is  simply  to  bring  out  the  fact  that  you 
must  define  the  extent  of  the  voting  power  you  give  for  the  first  time. 
Mr.  Hoch.  I  appreciate  the  necessity  of  doing  something  there. 
Mr.  Thom.  Doing  that,  there  is  no  objection  whatever  to  pre- 
serving to  the  fullest  extent  the  voting  power  that  now  exists.    I 
would  not  oppose  that— in  fact,  I  favor  it.    I  think  there  is  a  good 
deal  to  be  said  about  it.  But  bear  in  mind  that  every  voting  franchise 
that  you  confer  upon  a  new  constituency  who  are  to  participate  in  the 
determination   of   these   questions,   you   thereby    invade   the    field 
of  the  old  stockholders.     But  I  see  no  objection  whatever  to  your 
suggestion  that  the  present  stockholders  shall  have  the   right   to 
cast  the  same  number  of  votes  that  they  have  in  any  election  of 
directors,  and  that  the  new  ones  shall  have  one  vote  for  each  share 
of  stock.    I  do  not  criticize  that  at  all— in  fact,  favor  it. 

Mr.  BuRTNESS.  As  I  understand  it,  you  personally  rather  doubt 
the  policy  of  extending  the  right  to  vote  to  those  who  have  not  had 
that  right  heretofore? 


Mr.  Thom.  I  do. 

Mr.  BuRTNEss.  Of  course,  that  is  in  the  bill. 

Mr.  Thom.  That  is  in  the  bill,  and  I  suggest  that  you  change 
that.  But,  at  the  same  time,  there  is  a  good  deal  to  be  said  about 
giving  them  some  right  to  a  voice,  because  they  have  no  lien  upon 
Bie  property. 

Mr.  BuRTNESS.  And  particularly,  I  take  it,  because  of  the  fact 
that,  if  we  pass  this  bill,  we  give  to  the  corporations  in  many  cases 
powers  which  they  do  not  already  possess,  and  giving  those  cor- 
porations such  additional  powers,  there  may  be  considerable  argu- 
ment for  giving  the  people  who  have  their  money  invested  in  them 
a  right  to  determine  whether  or  not  they  will  go  into  it. 

Mr.  Thom.  I  can  not  unqualifiedly  condemn  the  proposition,  but 
1  do  not  see  any  necessity  for  it,  and  I  would  suggest  that  it  be 
omitted. 

Mr.  BuRTNESS.  I  want  to  clarify  the  record  on  a  point  that  was 
discussed  a  short  while  ago,  when  I  interjected  the  statement  that 
I  felt  that  the  minority  or  the  dissenting  stockholders,  under  the 
terms  of  the  bill  as  drawn,  would  have  power  to  elect  whether 
or  not  they  want  to  participate  in  the  consolidation.  I  refer,  of 
course,  to  the  paragraph  in  section  212  which  gives  to  the  minority 
stockholders  and  security  holders  90  days  before  they  have  to 
give  notice,  in  the  event  they  are  not  willing  to  assent  to  participat- 
ing in  the  consolidation  to  the  same  extent  that  the  majority  stock- 
holders do.  It  occurs  to  me  that,  as  a  practical  proposition,  that 
does  give  to  them  the  power  of  an  election.  I  realize  they  have  not 
the  further  right  of  election  after  they  have  once  determined  they 
want  to  get  rid  of  their  stock  and  to  take  their  chances  on  condemna- 
tion, that  after  they  find  how  much  they  are  going  to  get,  they  have 
not  then  the  further  right  to  say  they  will  not  accept  that,  but  would 
rather  participate.  Do  I  understand  you  to  say  that,  as  representing 
the  carriers,  you  do  not  see  any  particular  objection  to  giving 
them  a  further  election  after  the  condemnation  proceedings  have 
been  gone  through  with?  That  Is,  if  the  minority  stockholders 
are  not  satisfied  with  the  price  they  get,  if  they  are  so  dissatisfied 
with  the  price  resulting  irom  the  condemnation  proceedings  that 
they  would  rather  participate  in  the  consolidated  corporation  on 
the  same  terms  as  the  majority,  they  might  still  have  the  right  to 
elect  afterwards? 

Mr.  Thom.  I  merely  qualify  what  I  said  in  respect  to  that  by  this 
question  which  I  have  in  my  own  mind :  Whether  or  not  the  belated 
adoption  of  a  purpose  to  come  into  the  consolidation,  and  thus  upset 
plans  .which  have  been  made  and  consummated  and  crystallized  on 
the  basis  of  their  refusal  within  90  days  to  come  in,  would  be 
desirable. 

Mr.  BuRTNESS.  And  the  practical  situation  would  be  this,  if  that 
were  permitted,  would  it  not,  Mr.  Thom:  That  the  minority  stock- 
holders during  that  period  of  90  days  might  say :  Well,  we  might  as 
well  give  notice  we  refuse  to  participate,  and  see  how  much  we  will 
be  granted  in  condemnation  proceedings.  We  are  not  taking  any 
chances  at  all.  We  will  go  through  those  proceedings  and  we  can 
then  determine  whether  to  come  in  with  the  majority  or  not.  I  was 
wondering  whether  it  might  not  create  more  or  less  difficulty. 
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Mr.  Thom.  I  think  that  is  a  very  strong  suggestion. 

Mr.  BuRTNESs.  I  can  not  see  that  it  would  be  particularly  unfair 
to  them  to  be  compelled,  within  90  days  after  the  decision  is  made, 
to  determine  whether  they  want  to  join  with  the  majority  or  whether 
they  want  to  get  the  value  of  their  stock,  as  the  value  would  be 
determined    in    what    would    presumably    be    fair    condemnation 

proceedings. 

Mr.  Thom.  I  think  that  is  a  very  forceful  suggestion,  and  I  am 
glad  you  brought  it  out.  In  the  hurry  of  discussion  it  escaped  my 
attention,  but  it  would  undoubtedly  have  that  effect.  While  I  have 
no  doubt,  as  previously  stated,  that  the  consolidated  company  would 
be  glad  of  an  opportunity  to  admit,  if  possible,  the  dissenting  stock- 
holder to  the  consolidation  rather  than  to  pay  for  his  stock,  yet,  it 
seems  to  me,  upon  reflection,  tha,t  it  would  be  most  objectionable  to 
give  the  option  to  the  dissenting  stockholder,  after  the  result  of  con- 
demnation is  known,  either  to  demand  admission  to  the  consolidation 
or  to  accept  the  award,  because  it  would  simply  encourage  him  to 
dissent,  as  he  would  lose  nothing  by  it.  When  the  suggestion  of  such 
an  option  was  first  made  in  one  of  the  questions,  all  aspects  of  the 
matter  did  not  occur  to  me  at  once,  and  I  accordingly  feel  much  in- 
debted to  Mr.  Burtness  for  calling  my  attention  to  this  aspect  of  the 
matter.  I  think  it  is  no  more  unfair  to  the  dissenting  stockholder  to 
require  him,  after  90  days  of  the  right  to  do  something  else,  to  accept 
the  award  of  the  court,  than  it  is  to  require  the  carrier  to  pay  the 
award  of  the  court,  no  matter  what  it  is.  Here  we  have  a  system 
which  of  necessity  does  not  allow  the  carrier  to  withdraw  if  there  is 
an  excessive  valuation,  or  one  that  it  considers  excessive.  There 
never  was  a  right  on  the  part  of  the  person  whose  oroperty  was  con- 
demned under  any  system  of  condemnation  to  withdraw  because  he 
was  dissatisfied  with  what  he  could  get  from  the  court.  He  was 
always  compelled  to  accept  that,  and  this  does  not  compel  him  any 

further.  ,        j* 

Mr.  Burtness.  Just  one  more  question  to  get  the  effect  of  the 
change  in  the  legislative  guide  that  seems  to  be  given  to  the  com- 
mission. If  there  had  been  the  same  kind  of  a  legislative  guide  to 
the  commission  in  the  present  law  as  is  proposed  in  this  bill,  then 
I  take  it  that  in  the  so-called  Nickel  Plate  merger  it  would  have 
been  the  duty  of  the  commission  to  have  approved  the  merger, 
because,  if  I  understand  the  facts  correctly,  the  commission  found 
that  the  merger  was  in  the  public  interest,  but  it  was  denied. 

Mr.  Thom.  In  the  public  interest  from  a  transportation  stand- 
point. -   ,     . 

Mr.  Burtness.  But  it  was  denied  largely  because  of  the  inteFest  of 
minority  stockholders  and  security  holders,  etc. 

Mr.  Huddleston.  I  do  not  understand  that  to  be  correct,  Mr. 
Burtness.  I  understand  the  commission  was  not  satisfied  with  the 
financial  status  of  the  whole  consolidation. 

Mr.  Burtness.  The  purpose  of  my  question  was  not  to  go  into  the 
technical  details  of  that  decision,  but  simply  to  bring  out,  if  I 
could,  the  difference  in  the  language  and  the  practical  effect  of  the 
difference  in  the  language. 

Mr  Thom.  My  judgment  is  that  at  the  time  of  the  Nickel  Plate 
application  a  sound  policy  of  law  would  have  required  that  the 
Nickel   Plate   application  should  have  been  decided   simply   with 


reference  to  the  public  interest,  and  that  all  these  dissenting  and 
dissatisfied  stockholders  would  have  been  relegated  to  the  courts 
for  a  determination  of  their  rights. 

Mr.  Burtness.  And  many  of  the  important  factors  that  entered 
into  the  decision  of  the  commission  in  the  Nickel  Plate  case  would 
not  have  been  before  the  commission  for  its  consideration  if  they 
had  been  proceeding  upon  legislative  instructions,  such  as  are  pro- 
posed in  this  bill. 

Mr.  Thom.  That  is  the  way  I  construe  this  bill,  and  I  say  that 
if  my  construction  is  erroneous  I  believe  sound  public  policy  re- 
quires that  it  should  be  made  clear. 

Mr.  Huddleston.  With  reference  to  these  condemned  shares  of 
dissenting  minority  stockholders,  as  I  understand  the  bill,  they 
simply  fall  into  the  new  corporation  and  cease  to  exist.  Is  that 
correct  ? 

Mr.  Thom.  The  shares? 

Mr.  Huddleston.  Yes. 

Mr.  Thom.  It  may  not  be  that  they  cease  to  exist.  They  may  be 
shares  owned  by  the  other  corporation,  and  new  shares  may  be  issued. 

Mr.  Huddleston.  Perhaps  I  have  not  made  myself  clear.  I  have 
in  mind  certain  instances  where  dissenting  stock  has  to  be  condemned. 
That  stock,  after  being  condemned  and  being  paid  for,  falls  into 
the  corporation  and  ceases  to  exist,  does  it  not  ? 

Mr.  Thom.  Ceases  to  exist  in  the  hands  of  the  outstanding  holders. 
Now,  whether  it  ceases  to  exist  absolutely  would  be  dependent  upon 
the  plan  that  was  adopted  and  submitted  to  the  commission. 

Mr.  Huddleston.  Would  you  say  that  the  Interstate  Commerce 
Commission  has  power  to  authorize  a  resale  or  reissue  of  that  stock 
by  the  corporation? 

Mr.  Thom.  I  think  the  plan  might  provide  that  in  the  case  of  any 
stock  that  is  condemned,  and  which  is  acquired  by  condemnation, 
the  corporation  should  have  the  right  to  put  it  in  its  treasury  and 
reissue  it,  on  authority  from  the  Interstate  Commerce  Commission. 

Mr.  Huddleston.  It  is  correct,  I  believe,  that  a  corporation  is  not 
permitted  to  own  its  own  capital  stock. 

Mr.  Thom.  It  very  frequently  has  its  own  capital  stock  in  its 
treasury  unissued. 

Mr.  Huddleston.  That,  of  course,  is  different. 

Mr.  Thom.  It  is  in  existence  as  stock,  but  is  not  out.  That  might 
be  brought  into  the  treasury  of  the  company  and  held  as  treasury 
stock,  subject  to  sale  or  reissue  under  the  authority  of  the  Inter- 
state Commerce  Commission,  under  section  20-A  of  the*  act. 

Mr.  Huddleston.  You  think  the  stock  would  not  be  canceled  and 
cease  to  exist? 

Mr.  Thom.  It  need  not  be. 

Mr.  Huddleston.  Merely  by  coming  into  the  ownership  of  the  new 
corporation  ? 

Mr.  Thom.  I  think  the  plan  could  provide  otherwise.  I  think  that 
is  one  of  the  great  advantages  of  the  plan,  that  it  may  deal  with  the 
various  aspects  of  the  financial  status  of  affairs  of  the  new  corpora- 
tion. 

Mr.  Huddleston.  At  any  rate,  that  stock  does  not  come  into  the 
ownership  of  any  outside  parties,  directly  ? 
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Mr.  Thom.  It  does  not. 

Mr.  HuDDLESTON.  If  it  is  reissued,  it  goes  first  through  the  cor- 
poration ? 

Mr.  Thom.  Yes; 

Mr.  HuDDLESTON.  Do  you  see  any  obstacle  to  allowing  a  minority 
stockholder,  whose  stock  is  being  condemned,  to  say  he  will  take  a 
share  in  the  original  plan,  in  view  of  the  fact  that  the  stock  does  not 
pass  to  a  third  party  ? 

Mr.  Thom.  I  think  the  practical  difficulty  suggested  by  Mr.  Burt- 
nes  is  a  very  great  one.  I  believe  that  if  you  say  in  your  bill  that 
the  stockholders  may  dissent,  and  then  take  their  chances  on  con- 
demnation, and  then  have  all  the  rights  they  would  have  had  if 
they  had  not  dissented,  you  will  add  to  the  number  of  dissentients 
very  substantially.  And  if  consolidations  are  desirable  in  the  public 
interest,  that  would  create  an  obstacle  in  the  way,  because  you  would 
unduly  swell  the  number  of  uncertainties  and  the  amount  of  finan- 
cial obligations  there  would  be. 

Mr.  HuDDLESTON.  Of  course,  it  is  a  measure  of  coercion  to  say 
they  shall  abide  the  decision.  The  question  is  whether  or  not  it 
is  more  or  less  incompatible  with  the  freedom  of  right  which  the 
owners  of  private  property  have.  But  they  accept  that  argument 
as  valid.  Practically  the  same  argument  can  be  made  in  all  con- 
denmation  proceedings  with  reference  to  the  interests  seeking  to 
condemn.  It  is  practically  the  universal  practice  to  allow  the 
party  seeking  to  condemn  to  elect,  after  a  valuation  is  placed  on 
the  property,  whether  they  will  pay  that  valuation. 

Mr.  Thom.  Yes. 

Mr.  HuDDLESTON.  Therefore,  it  gives  them  the  opportunity  to 
start  proceedings  they  never  carry  through  and  do  not  intend  to 
carry  through.  I  had  to  go  to  the  United  States  Supreme  Court 
to  do  that  with  reference  to  one  of  my  clients.  They  condemned 
the  property  which  they  had  already  taken  without  any  process 
of  law,  and  because  they  were  dissatisfied  with  the  award  they 
simply  sat  back  and  said,  "  Get  your  money  if  you  can." 

Mr.  Thom.  A  right  in  the  applicant  to  elect  has  always  been  con- 
sidered necessary  in  condemnation  proceedings.  That  power  has 
never  been  enjoyed  by  the  person  whose  property  was  forcibly  taken 
by  the  condemnation. 

Mr.  HuDDLESTON.  For  the  reason  that  if  he  was  not  paid  for  it 
he  could  have  his  property,  it  was  not  necessary  to  give  him  that 
power. 

Mr.  Thom.  Yes,  sir. 

Mr.  HuDDLESTON.  There  was  no  alternative  to  give  him. 

Mr.  Thom.  He  might  be  dissatisfied  with  the  price. 

Mr.  HuDDLESTON.  There  was  no  alternative  to  give  him. 

Mr.   Thom.  Without   destroying  the   condemnation   proceedings. 

Mr.  HuDDLESTON.  Yes. 

Mr.  Thom.  I  say  that  to  give  these  people  the  alternative,  after 
finding  out  by  due  process  of  law  what  the  value  of  their  property 
is,  of  accepting  that  or  coming  into  the  consolidation,  would  be 
giving  them  something  that  no  person  whose  property  is  condenmed 
enjoys  under  any  system  of  condemnation,  and  it  would  have  the 
practical  difficulty  that  Mr.  Burtness  suggested  of  making  an  ob- 
stacle in  the  way  of  consolidation. 
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Mr.  HuDDLESTON.  Other  condemnations  do  not  involve  the  oppor- 
tunity for  election.  If  there  is  an  opportunity  for  election  to  the 
corporation,  then  I  should  say  the  property  owner  should  have 
his,  but  here  is  a  power  which,  so  far  as  I  can  see,  might  be  exer- 
cised without  anv  substantial  right. 

Mr.  Thom.  Wnen  you  have  dealt  as  fairly  as  you  can  with  the 
dissenting  stockholder,  in  the  first  place  bjr  giving  him  the  right 
to  vote,  and  in  the  second  place  by  giving  him  if  he  is  not  satisfied 
90  days  to  come  into  the  consolidation  or  to  have  the  value  of  his 
property  paid  him,  the  value  to  be  determined  by  the  court  and- 
which,  in  contemplation  of  law,  must  be  adequate,  have  you  not 
given  him  ever3i;hing  that  is  just  and  right  in  any  reasonable  sys- 
tem of  consolidation? 

Mr.  HuDDLESTON.  Well,  answering  your  question,  I  will  say  that 
I  have  a  very  great  veneration  for  the  right  of  private  property,  and 
my  inclination  is  that  the  right  of  the  owner  of  property  to  hold  it 
undisturbed  and  do  whatever  he  chooses  with  it  ought  never  to  be 
interfered  with  except  under  imperative  public  necessity.  When 
that  is  done  he  should  be  given  every  opportunity  and  every  protec- 
tion and  every  alternative  consistent  with  public  necessity. 

Mr.  Thom.  My  suggestion  is  that  is  not  inconsistent  with  the 
public  interest.  In  all  the  ages  of  English  jurisprudence  the  right 
of  condemnation  has  existed,  and  it  has  been  held  that  no  real  private 
right  in  property  is  valid  if  you  pay  the  holder  of  it  its  value  as 
determined  by  the  proper  tribunal.  Now,  that  is  done  here.  To 
give  him  the  alternative  which  would  have  the  result  of  enlarging 
the  number  of  dissentients  to  such  an  extent  that  the  whole  hope  of 
consolidation  might  be  destroyed  or  seriously  interfered  with,  natur- 
ally, you  have  to  determine  whether  it  is  in  the  public  interest  to  do 
that.  You  can  not  justify  consolidation  on  any  ground  except  the 
public  interest. 

Mr.  HuDDLESTON.  That  is  a  mere  restriction  on  the  opportunity  of 
the  majority.  If  we  are  to  have  voluntary  consolidation  only,  if 
the  public  interest  be  paramount,  the  fact  that  the  majority  or 
minority  are  unwilling  is  of  no  moment. 

Mr.  Thom.  You  would  not  consider  the  rights  of  the  majority  only. 
You  would  consider  the  public  interest.  And  if  you  adopt  a  system 
of  voluntary  consolidation  you  do  it  because  you  come  to  the  con- 
clusion that  is  the  best  way  to  get  consolidation. 

Mr.  HuDDLESTON.  We  are  not  aiming  at  consolidation  as  consolida- 
tion by  this  bill.     Other\^ise,  we  would  have  it  compulsory. 

Mr.  Thom.  I  do  not  think  so. 

Mr.  HuDDLESTON.  We  are  aiming  at  effectuating  the  will  of  the 
majority. 

Mr.  Thom.  I  do  not  think  so. 

Mr.  HuDDLESTON.  And  the  sole  limitation  on  the  will  of  the  major- 
ity is  that  what  they  want  must  be  within  the  law. 

Mr.  Thom.  I  do  not  agree  with  that  point  of  view  at  all.  I  think 
if  you  adopt  this  bill  and  choose  voluntary  instead  of  compulsory 
consolidation  you  will  announce  two  conclusions:  First,  that  you 
consider  consolidation  in  the  public  interest ;  and  second,  that  policy 
can  best  be  carried  out  by  a  system  of  voluntary  consolidation  rather 
than  compulsory  consolidation.     That  compulsion  would  involve  too 
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much  in  the  way  of  delay,  in  the  way  of  opposition,  in  the  way  of 
carrying  it  into  effect,  in  the  way  of  getting  the  owners  of  property 
to  put  up  the  means  to  do  it,  and  ultimately  may  require  the  power 
of  the  Government's  own  Treasury  to  carry  the  burden.  I  think 
you  have  declared,  if  you  pass  this  bill  in  favor  of  voluntary  con- 
solidation, that  the  best  way  of  accomplishing  that  is  by  voluntary 
methods.  I  think  you  have  to  take  every  proposition  that  is  pre- 
sented and  start  from  that  as  a  base. 

Mr.  Newton.  There  seems  to  be  quite  a  difference  of  opinion  be- 
tween your  construction  of  section  207  and  that  of  Commissioner 
Hall,  to  which  you  have  called  attention  from  time  to  time.  It  would 
seem  from  the  argument  as  to  the  desirability  of  one  construction 
over  the  other  that  when  the  bill  is  finally  written  the  chance  for 
differences  of  opinion  between  yourself  and  Commissioner  Hall 
should  be  eliminated  by  some  sort  of  provision  that  should  make  it 
very  plain.  I  would  like  to  have  you  suggest  for  the  committee  when 
they  take  it  up  some  amendment  that  would  make  very  plain  just 
what  was  intended. 

Mr.  Thom.  Do  you  mean  you  would  like  me  to  present  such  an 

amendment  ? 

Mr.  Newton.  Yes. 

Mr.  Thom.  May  I  have  the  privilege  of  conferring  with  your 
legislative  counsel  in  respect  to  that  matter,  so  as  to  make  it  fit  in 
with  his  draftsmanship  of  this  bill? 

The  Chairman.  You  may. 

Mr.  Newton.  I  would  like  to  have  that  done. 

Mr.  Thom.  I  will  be  very  glad  to  do  that. 

Mr.  Newton.  There  is  one  question  that  I  am  sure  has  been  an- 
swered, but  I  have  been  away  from  the  hearing  during  a  portion 
of  the  time  and  have  not  had  the  benefit  of  hearing  the  answer. 
That  is  the  legal  authority  in  connection  with  the  right  of  eminent 
domain  as  applied  to  this  stock. 

Mr.  Thom.  That  has  been  decided  by  the  Supreme  Court  of  the 
United  States,  and  I  will  put  the  authority  in  the  record  at  this 
point. 

Mr.  Newton.  I  felt  sure  it  had  been  covered,  but  it  was  during 

my  absence. 

Mr.  Thom.  That  is  decided  in  203  U.  S.,  page  372. 

Mr.  Huddleston.  What  does  that  holds 

Mr.  Thom.  It  upholds  the  power  to  condemn  shares  of  stock. 

Mr.  Huddleston.  A  matter  I  have  befen  disturbed  over  is  the 
prohibition  of  the  fifth  amendment  against  condemning  property 
for  anything  except  public  use. 

Mr.  Thom.  That  case  decides  that  question. 

Mr.  Huddleston.  It  passes  on  that  question? 

Mr.  Thom.  Yes. 

Mr.  Huddleston.  Is  that  Connecticut  case  that  was  referred  to  ? 

Mr.  Thom.  It  is  the  Offield  case.  I  do  not  remember  what  State. 
I  am  informed  that  it  is  the  Connecticut  case.  It  decides  the  point 
you  have  in  mind.  The  question  arose  whether  it  was  for  public  use 
to  condemn  certain  shares  of  stock,  and  tlie  court  held  that  it  was. 

Mr.  Huddleston.  And  they  condemned  for  the  benefit  of  a  private 
corporation  ? 
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Mr.  Thom.  I  do  not  remember.  I  am  not  definite  enough  on  it  to 
state  that,  Mr.  Huddleston.  I  think  you  will  find  the  case  abso- 
lutely in  point. 

Note  :  The  condemning  party  was  the  N.  Y.,  N.  H.  &  H.  R.  R.  Co. 

Mr.  Newton.  Has  this  consolidation  provision  under  existing  law 
been  before  the  commission  in  any  other  case  than  the  Nickel  Plato 
merger  ? 

Mr.  Thom.  They  passed  on  it  several  times.  They  have  used  it 
several  times.  One  was  the  acquisition  of  control  of  the  Central 
Pacific  by  the  Southern  Pacific. 

Mr.  Newton.  I  recall  that  now. 

Mr.  Thom.  There  were  a  number  of  others. 

Mr.  Newton.  Have  any  of  their  decisions  gotten  to  the  courts? 

Mr.  Thom.  Not  on  that  subject.  You  meant  on  that  particular 
point  ? 

Mr.  Newton.  Yes. 

Mr.  Thom.  I  do  not  think  so. 

Mr.  Newton.  I  was  wondering  if  we  could  have  put  in  the  record 
a  citation  of  these  various  consolidation  cases  that  the  commission 
has  passed  upon,  for  reference  purposes. 

Mr.  Alvord.  We  have  in  our  office  an  incomplete  memorandum  con- 
taining most  of  the  decisions  of  the  commission,  which  I  expected  to- 
complete  and  furnish  the  committee.  I  will  be  very  glad  to  complete 
it  for  printing  in  the  hearings. 

The  Chairman.  I  wish  you  would  do  that. 

(The  memorandum  referred  to  appears  hereinafter,  beginning  on 
page  100.) 

Mr.  Thom.  I  wish  now  to  advert  to  the  scheme  of  condemnation. 
How  much  time  have  I? 

The  Chairman.  Are  there  any  other  questions  to  be  asked  ? 

Mr.  Huddleston.  I  want  some  further  information  on  the  Inter- 
state Commerce  Commission  feature. 

Mr.  Thom.  I  was  coming  to  that.    That  was  the  reason  I  asked. 

The  Chairman.  Can  you  return  here  to-morrow  morning  at  10 
o'clock  ? 

Mr.  Thom.  I  will  be  very  glad  to. 

The  Chairman.  We  will  adjourn  imtil  to-morrow  morning  at  10 
o'clock. 

(Whereupon,  at  12  o'clock  noon,  the  committee  adjourned  until 
to-morrow,  Friday,  June  18, 1926,  at  10  o'clock  a.  m.) 
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House  of  Representatives, 
comhittee  on  interstate  and  foreiqn  commerce, 

Washington,  D.  C,  Friday,  June  18,  1926, 
The  committee  met,  pursuant  to  adjournment,  in  the  committee 
room,  226  House  Office  Building,  Hon.  James  S.  Parker  (chairman) 
presiding. 

The  Chairman.  The  committee  will  come  to  order.  Colonel 
Thom,  you  may  proceed. 

STATEMENT   OF  ALFRET)  P.   THOM— ^ontinned 

Mr.  Thom.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
feel  that  I  must  apologize  to  the  committee  for  the  great  length  of 
time  I  have  consumed  in  this  discussion.  I  can  only  say  that 
I  hope  the  committee  will  find  in  the  importance  of  the  subject 
and  m  its  novelty  and  in  its  gravity  a  reason  that  will  somewhat 
justify  the  length  of  time  that  I  have  taken.  I  wish  to  hurry 
through  as  much  as  I  can,  and  perhaps  in  doing  that  I  may  omit 
some  things  that  ought  to  be  considered. 

I  wish  to  call  attention  at  the  opening  of  this  session  to  the 
subject  which  we  were  discussing  somewhat  at  the  last  session, 
namely,  the  designation  of  the  Intersta,te  Commerce  Commission 
as  a  board  of  appraisers  to  report  on  the  value  of  the  holdings  of 
dissenting  stockholders.  At  the  outset  of  that  discussion  the  ques- 
tion naturally  arises  whether  there  is  any  power  in  the  Congress 
to  adopt  any  method  which  does  not  involve  trial  by  jury,  the 
Constitution  requiring  that  in  suits  at  common  law  the  right  of  trial 
by  jury  shall  be  preserved.  Without  going  at  length  into  that  ques- 
tion, I  wish  to  say  that  we  have  given  it  very  earnest  and  elabo- 
rate consideration^  and  are  convinced  that  there  is  no  necessity  for 
a  provision  for  trial  by  jury  in  a  condemnation  proceeding.  When 
I  say  '*we  have"  I  mean  the  law  committee  of  the  association, 
and,  as  I  explained,  that  law  committee  consists,  generally  speak- 
ing, of  the  general  counsel  of  nearly  all  of  the  railroads  of  the 
United  States. 

I  would  like  to  have  printed  in  connection  with  what  I  have 
said  the  opinion  which  Mr.  Walker  D.  Hines  has  given  on  that 
subject,  in  which  he  has  entered  into  quite  an  elaborate  discussion 
of  the  authorities.  I  do  not  think  it  is  necessary  to  take  the  time 
of  the  committee  to  read  it,  but  will  ask  that  it  be  inserted  in  the 
record. 

Mr.  HuDDLESTON.  That  is  on  the  point  of  whether  or  not  a  jury 
trial  is  required  ? 

4^7 


! 


i' 


a' 


428 


BAILBOAD  CONSOLIDATION 


RAILROAD  CONSOLIDATION 


429 


Mr.  Thom.  Yes. 

The  Chairman.  It  may  go  in  the  record. 

(The  document  referred  to  is  as  follows :) 

Opinion  of  Walker  D.  Hines  ab  to  Whether  Trial  by  Jury  is  Constitu. 
TiONALLY  Necessary  in  Proceedings  to  Condemn  the  Shares  of  Stock- 
holders Who  Do  Not  Assent  to  a  Consolidation. 

The  view  I  had  expressed  to  Mr.  on  this  point  was  rather  a  pre- 
liminary suggestion  than  a  considered  opinion.  On  examining  my  file  I 
decided  to  make  a  more  careful  study  before  writing  you.  As  a  result  of 
that  further  study,  I  have  formed  the  definite  opinion  that  trial  by  jury  is 
not  a  constitutional  necessity  in  a  railroad  consolidation  statute  providing 
for  condemning  the  stock  of  dissenting  stockholders. 


f 


<  i  i 


The  Supreme  Court  of  the  United  States  has  sanctioned  the  enforcement 
of  condemnation  statutes  whose  constitutionality  was  vigorously  assailed, 
notwithstanding  the  fact  that  such  statutes  did  not  permit  resort  to  common- 
law  juries,  but  provided  other  methods  of  ascertaining  and  fixing  the  com- 
pensation which  should  be  made  to  the  property  ownera.  ^       .    ,^ 

In  Shoemaker  v.  United  States  (18»3>  (147  U.  S.  382),  th«  court  upheld 
the  complete  enforcement  of  an  act  providing  for  condemnation  of  land  for 
Rock  Creek  Park  and  the  ascertainment  of  the  value  of  the  land  by  three 
commissioners.  The  constitutionality  of  the  statute  was  vigorously  and 
persistently  assailed.  The  court  could  not  have  upheld  the  statute  as  con- 
stitutional  if  it  had  believed  that  the  seventh  amendment  to  the  Constitu- 
tion required  the  ascertainment  of  the  value  of  the  land  by  a  common-law 
iurv  I  do  not  find  that  in  the  numerous  reasons  assigned  for  the  uncon- 
stitutionality of  the  statute,  the  failure  to  permit  a  common-law  jury  was 
snecifically  set  forth.  But  the  court  could  not  have  upheld  the  statute  if  it 
had  believed  that  such  a  jury  was  a  constitutional  necessity.  Besides  the 
soecific  point  was  in  the  mind  of  the  court  and  actually  passed  upon.  One 
ofthe  errors  assigned  was  the  failure  of  the  lower  court  to  administer  to 
the  appraisers  a  certain  form  of  oath.  The  Supreme  Court  pointed  out  that 
such  form  of  oath  "treats  the  case  as  if  it  were  one  before  an  ordinary 
jury  whose  action  is  determined  by  the  evidence  adduced, '  whereas  the 
lower  court  regarded  the  functions  of  the  appraisers  as  Including  their  own 
iudraient  and  their  inspection  of  the  land  as  well  as  the  evidence  adduced 
(n  303  >  '  It  would  not  have  been  impossible  for  the  Supreme  Court  to  take 
this  view  if  it  had  believed  the  seventh  amendment  required  a  cominon- 
law  jury,  as  it  would  have  been  impossible  for  the  court  in  that  event  to 

iinhold  this  statute  at  all.  ,  ^.     , 

In  Bauman  v.  Ross  (1897)  (167  U.  S.  548),  there  was  a  vigorous  attack  upon 
the  constitutionality  of  an  act  providing  for  condemnation  of  land  for  streets 
in  the  District  of  Columbia.  The  act  provided  for  the  appointment  of  a  Jury  of 
seven  Objection  was  made  that  the  act  committed  the  assessment  of  benefits 
uoon'lands  to  "  the  same  jury  "  which  estimated  the  compensation  for  the  lands 
taken     The  Supreme  Court  overrules  this  objection  and  said: 

"Some  confusion  has  perhaps  arisen  from  designating  the  tribunal  of  seven 
men  which  is  to  estimate  the  damages  and  to  assess  the  benefits,  as  a  jurj , 
when  it  is  in  truth  an  inquest  or  commission,  appointed  by  the  court  under 
authorltv  of  the  act  of  Congress,  and  differing  from  an  ordinary  jury  in  con- 
sisting of  less  than  12  persons,  and  in  not  being  required  to  act  with  unanim- 
slsting  or  less  r^a  ^^^  ^^g^j^^^ion  of  the  United  States,  the  estimate  of  the 
St  compensation  for  property  taken  for  public  use,  under  the  right  of  eminent 
dSain  is  not  required  to  be  made  by  a  jury;  but  may  be  intrusted  by 
Con^ss  to  comnTlssioners  appointed  by  a  court  or  by  the  Executive  or 
to   an   inquest   consisting  of  more   or  fewer   men   than,  an   ordinary    jur>. 

^^he^ourf could  not  have  unheld  and  enforced  this  statute  except  on  the  view 
that  the  seventh  amendment  did  not  require  a  ^o°;«V>"-^a,!L  J"£i[  ^^'^^Sjf  ,1 
DTOceeding.  Effort  was  made  In  the  Beatty  case.  Infra  (20.S  Fed  620),  to 
dis^nguish  this  case  because  there  was  no  specific  contention  before  the  court 
that  tS  act  was  unconstitutional  because  in  conflict  with  the  seventh  amend- 


ment. But  It  remains  true  that  the  court  could  not  have  enforced  the  act  if 
it  had  believed  the  seventh  amendment  applied,  and  the  language  the  court 
used  showed  that  it  definitely  entertained  the  conviction  that  a  common-law 
jury  was  not  required  in  such  a  proceeding. 

II 

Moreover,  there  have  been  repeated  observations  by  the  United  States  Supreme 
Court  which  clearly  indicate  a  settled  conviction  by  the  court  on  this  point, 
even  if  sometimes  dicta 

In  Kohl  V.  United  States  (1875)  (91  U.  S.  367)  the  question  arose  whether 
the  United  States  circuit  court  had  jurisdiction,  under  the  judiciary  act  of 
1879,  of  a  proceeding  to  condemn  land  for  a  post  office,  such  judiciary  act  having 
conferred  upon  the  circuit  courts  jurisdiction  of  suits  at  common  law  when  the 
United  States,  suing  under  the  authority  of  any  act  of  Congress,  is  plaintiff. 
The  court  held  that  the  circuit  court  had  jurisdiction.  The  court's  reasoning 
was  that  the  right  of  eminent  domain  always  was  a  right  at  common  law,  and 
that  this  was  true  even  though  it  was  not  enforced  through  the  agency  of  a 
jury,  because  the  question  whether  it  was  or  was  not  so  enforced  was  im- 
material. The  court  held  that  it  was  equally  immaterial  that  (Congress  had 
not  enacted  that  compensation  for  the  post  office  should  be  ascertained  in  a 
judicial  proceeding,  and  that  ascertainment  was  in  its  nature  at  least  quasi- 
Judicial.  These  observations  certainly  forecast  the  view  on  the  part  of  the  court 
that  an  ordinary  common  law  jury  is  not  an  indispensable  feature  of  a  con- 
stitutional condemnation  proceedings  under  the  Federal  statute.  It  is  note- 
worthy that  Mr.  Justice  Field  dissented,  one  of  the  grounds  in  his  dissent  being 
that  if  the  proceedings  were  a  suit  at  common  law  then  the  intervention  of 
a  jury  would  be  required  by  the  seventh  amendment  to  the  Constitution. 

In  United  States  v.  Jones  (109  U.  S.  513,  519)  the  Federal  Government  pro- 
ceeded to  condemn  land  for  the  Army  and  used  the  State  machinery  for  the 
purpose,  this  being  provided  for  by  the  Federal  statute.  It  was  objected  that 
the  Federal  Government  had  no  right  to  exercise  its  power  of  eminent  domain 
through  the  agency  of  the  State.  The  court  denied  this  contention,  and  in  the 
course  of  its  discusion  said : 

"The  proceeding  for  the  ascertainment  of  the  value  of  the  property 
and  consequent  compensation  to  be  made,  is  merely  an  inquisition 
to  establish  a  particular  fact  as  a  preliminary  to  the  actual  taking; 
and  it  may  be  prosecuted  before  commissioners  or  special  boards  or  the 
courts,  with  or  without  the  intervention  of  a  jury,  as  the  legislative  power  may 
designate.  All  that  is  required  is  that  it  shall  be  conducted  in  some  fair  and 
just  manner,  with  opportunity  to  the  owners  of  the  property  to  present  evi- 
dence as  to  its  value,  and  to  be  heard  thereon.  Whether  the  tribunal  shall  be 
created  directly  by  an  act  of  Congress,  or  one  already  established  by  the  States 
shall  be  adopted  for  the  occasion,  is  a  mere  matter  of  legislative  discretion." 

I  have  already  referred  to  the  Shoemaker  case  (147  U.  S.  282),  where  the 
court,  in  upholding  the  statute,  specifically  pointed  out  that  an  ordinary 
common  law  jury  was  not  contemplated  but  an  essentially  different  agency, 
to  wit,  appraisers  who  were  to  act  upon  their  own  judgment  as  well  as  the 
evidence  adduced  by  the  parties.  This  language,  considering  what  was  in- 
volved in  the  case,  is  really  more  than  a  dictum,  and  amounts  to  a  direct 
holding. 

I  have  also  referred  to  the  Bauman  case  (167  U.  S.  548),  where  the  court, 
in  upholding  the  statute,  took  pains  to  point  out  that  it  contemplated  a  form 
of  jury  "  differeing  from  an  ordinary  jury  in  consisting  of  less  than  12 
persons,  and  in  not  being  required  to  act  with  unanimity." 

In  the  face  of  such  expressions  by  the  Supreme  Court,  amounting  to  direct 
decision  in  the  Shoemaker  case  and  virtually  to  that  in  the  Bauman  case, 
since  in  both  statutes  were  upheld,  which  would  have  been  void  if  the  seventh 
amendment  controlled,  it  seems  to  me  we  can  count  with  great  confidence 
upon  the  Supreme  Court  holding  that  provision  for  a  jury  trial  would  not 
be  requisite  in  the  condemnation  of  stock  of  dissenting  stockholders. 

Ill 

Perhaps  the  case  which  has  caused  the  most  doubt  on  this  matter  has  been 
Beatty  v.  United  States.  (C.  C.  A.  4th  Circuit,  1913;  Pritchard,  Smith,  and 
Dayton,  J.  J.,  203  Fed.  620.)     The  Government  sought  to  condemn  land  for 
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the  use  of  the  Army,  the  proceeding  being  conducted  pursuant  to  the  Federal 
statute  in  accordance  with  the  law  of  the  State,  and  therefore  the  damages 
were  assessed  by  commissioners  under  the  Virginia  law,  Beatty  moved  for 
a  jury  and  the  circuit  court  of  appeals  held  that  under  the  seventh  amend- 
ment the  landowner  could  not  be  deprived  of  the  right  at  some  stage  of  the 
proceeding  to  have  the  question  of  just  compensation  determined  by  a  jury. 

The  most  striking  feature  of  this  decision  to  my  mind  is  the  studied  way 
in  which  it  seeks  to  set  the  United  States  Supreme  Court  right  as  to  the 
matters  dealt  with  by  the  latter  in  the  Kohl  case,  supra  (91  U.  S.  367). 
The  Kohl  case  had  held  that  the  right  of  eminent  domain  always  was  a  right 
at  common  law.  The  circuit  court  of  appeals  explains  that  this  was  not 
the  case.  Perhaps  superficially  the  Kohl  case  might  be  regarded  as  inconsistent 
in  that  it  held  that  the  proceeding  to  condemn  was  a  suit  at  common  law,  and  by 
its  dictum  implied  that,  notwithstanding  the  seventh  amendment  calls  for  the 
preservation  of  right  of  trial  by  jury  in  suits  at  conmion  law,  such  a  jury  was 
not  requisite.  This  apparent  inconsistency  will  be  explained  below.  But  the 
circuit  court  of  appeals  in  the  Beatty  case,  appears  to  fall  into  the  opposite 
inconsistency,  which  it  seems  to  me  is  not  susceptible  of  explanation,  in  hold- 
ing that  a  condemnation  suit  is  not  a  suit  at  common  law,  but  that  never- 
theless there  must  be  an  ordinary  common  law  jury  because  the  seventh 
amendment  guarantees  such  a  jury  in  suits  at  common  law.  In  my  judgment, 
the  Beatty  case  in  unsound  in  its  reasoning,  is  fundamentally  opi^osed  to  what 
appears  to  be  the  settled  conviction  of  the  Supreme  Court,  and  is  opposed  also 
to  what  appears  to  be  the  repeatedly  expressed  conviction  of  Congress  as  to 
what  is  constitutionally  permissible  in  condemnation  proceedings. 

The  Supreme  court  denied  application  for  certiorari  in  the  Beatty  case,  upon 
the  ground  that  the  question  was  not  ripe  for  consideration  by  the  Supreme 
Court,  since  the  ordering  of  a  jury  was  a  mere  interlocutory  step,  and  the 
jury  may  award  less  damages  than  the  commissioners  in  which  event  the 
United  States  would  not  be  prejudiced.     (232  U.  S.  463.) 

Two  other  Federal  court  cases,  decided  by  the  same  judge,  may  be  cited 
as  being  in  line  with  the  Beatty  case,  but  it  is  clear  that  although  that  judge 
expressed  the  same  view  as  was  expressed  in  the  Beatty  case,  such  view  was 
not  necessary  to  a  decision  of  the  case.  The  decisions  referred  to  are  Filbin 
Corporation  i\  United  States.  (District  Court,  E.  D.  South  Carolina,  Smith, 
J.,  1920;  265  Fed.  354;  266  Fed.  911.)  These  two  decisions  arose  in  the 
same  case,  the  latter  being  in  the  nature  of  a  reconsideration  of  the  motion 
involved  in  the  former.  The  Lever  Act  authorized  the  President  to  requisi- 
tion supplies.  If  the  owner  wag  not  satisfied  with  the  compensation  fixed  by 
the  President,  he  should  be  paid  75  per  cent  thereof  and  should  be  entitled 
to  sue  the  United  States  to  recover  any  balance  of  just  compensation,  jurisdic- 
tion of  such  suits  being  conferred  on  the  district  court.  The  plaintiff  brought 
suit  accordingly  and  moved  for  a  jury.  The  Government  contended  that  the 
act  must  be  strictly  followed,  and  since  it  did  not  expressly  authorize  a  jury, 
but  conferred  jurisdiction  upon  the  court  itself,  no  jury  could  be  allowed.  This 
would  seem  to  be  a  wholly  unreasonable  position.  When  a  statute  confers 
jurisdiction  on  a  court  there  should  be  no  implication  that  a  jury  is  prohibited. 
The  district  court  took  this  view,  and  said  that  the  order  of  a  court  went 
further,  which  was  unnecessary,  and  held  in  both  its  decisions  that  a  jury 
was  required  by  the  seventh  amendment.  On  this  unnecessary  ground,  the 
court's  reasoning  is  unsound,  and  I  do  not  believe  the  United  States  Supreme 
Court  is  going  to  adopt  it  in  place  of  its  own  long  settled  and  frequently  ex- 
pressed conviction. 

In  Great  Falls  Manufacturing  Co.  v.  Garland,  Attorney  General  (circuit 
court,  district  of  Maryland,  Morris,  J.,  1885;  25  Fed.  521)  there  was  a  pro- 
ceeding to  condemn  land  for  water  rights  to  build  a  dam  across  the  Potomac, 
pursuant  to  an  act  authorizing  an  appraisal  of  the  property  by  three  ap- 
praisers. The  landowner  contended  that  the  statute  deprived  him  of  his 
constitutional  right  to  a  jury  trial  of  the  amount  of  the  compensation  and 
hence  sought  to  enjoin  proceeding  under  the  act.  The  injunction  was  denied, 
the  court  saying: 

"With  regard  to  the  claim  that  complainant  is  entitled  to  have  his  com- 
pensation assessed  by  a  jury.  It  has  been  so  often  decided  that  this  Is  not  a 
constitutional  requisite  that  it  can  not  be  any  longer  regarded  as  an  open 
question." 


IV 

It  Is  interesting  that  Congress  has  frequently  proceeded  on  the  view  that 
■  he  seventh  amendment  does  not  require  a  common-law  jury  in  condemnation 
proceedings.  The  statutes  upheld  in  the  Shoemaker  and  Bauman  cases,  supra, 
as  well  as  the  statute  upheld  in  the  Great  Falls  Manufacturing  Co.  case, 
supra,  are  striking  Instances  of  this  fact,  and  both  these  statutes  were  upheld 
by  the  Supreme  Court.  Perhaps  a  historical  review  of  the  provisions  of  Con- 
gress from  the  beginning  of  the  Government  in  condemnation  matters  would 
be  worth  while,  but  I  have  not  undertaken  to  make  it. 


It  seems  to  me  the  true  way  to  reconcile  the  seventh  amendment  with  the 
Tiew  expressed  in  the  Kohl  case,  supra  (91  U.  S.  367),  that  a  condemnation 
proceeding  is  a  suit  at  common  law  is  this:  The  seventh  amendment  provides 
that  in  suits  at  common  law  the  right  to  trial  by  jury  shall  be  preserved. 
This  clearly  indicates  the  purpose  merely  to  preserve,  and  not  to  extend,  the 
right  of  trial  by  jury  in  suits  at  common  law,  as  such  right  was  understood 
and  applied  at  the  time  of  the  adoption  of  the  seventh  amendment.  If  at  that 
time  there  were  suits  at  common  law  in  which  trial  by  jury  could  not  be 
demanded,  the  seventh  amendment  would  not  apply,  because  to  make  it 
apply  in  such  cases  would  be  not  to  preserve,  but  to  enlarge  or  extend  the  right 
of  trial  by  jury,  and  this  was  not  Intended.  As  pointed  out  by  the  Supreme 
Court  in  the  Kohl  case,  many  civil  as  well  as  criminal  proceedings  at  common 
law  were  without  a  jury. 

It  is  stated  in  Lewis,  on  Eminent  Domain  (Vol.  2,  p.  922)  : 

"  In  the  absence  of  any  express  provision  on  the  subject,  the  authorities 
almost  uniformly  hold  that  it  is  not  a  matter  of  constitutional  right. 

"  The  line  of  reasoning  upon  which  these  decisions  are  founded  is  that 
before  any  of  our  constitutions  were  adopted  it  had  been  the  practice 
in  America  and  England  to  ascertain  the  compensation  to  be  paid  for  prop- 
erty taken  for  public  use  by  other  agencies  than  a  common-law  jury ;  that  this 
practice  was  well  known  to  the  framers  of  those  constitutions  and  that  pre- 
sumably they  did  not  intend  by  any  general  language  employed  to  abrogate 
a  practice  so  universal  and  of  such  long  standing  and  against  which  no  com- 
plaint existed." 

Wllloughby  says,  in  his  Constitutional  Law  (vol.  2,  sec.  416,  p.  808)  : 

"  The  right  of  trial  by  jury  provided  for  in  the  Constitution  applies  only 
in  the  Federal  courts,  and  in  them  it  applies  only  to  those  cases,  in  which, 
by  common  practice  at  the  time  the  Constitution  was  adopted,  it  was  em- 
ployed in  the  colonies  and  in  England." 

An  interesting  case  developing  the  history  and  philosophy  of  this  matter 
is  Scudder  v.  Trenton  Delaware  Falls  Co.  (1832).  (1  N.  J.  Equity  694.) 
This  was  a  bill  to  restrain  the  company  from  exercising  Its  charter  power 
to  condemn  land,  the  charter  providing  for  the  appointment  of  three  appraisers 
to  make  an  award.  One  of  the  grounds  of  attack  was  that  complainant 
was  deprived  of  an  opportunity  to  have  the  compensation  ascertained  by 
a  jurv,  the  State  constitution  providing  that  "the  inestimable  right  of  trial 
by   jury   shall   be   and   continue   without    repeal   forever."      Injunction   was 

refused. 

On  the  contention  that  the  Constitution  required  a  jury  trial,  the  court 
held  it  was  important  to  inquire  into  how  trial  by  jury  was  exercised  in 
the  colony  at  the  time  of  the  adoption  of  the  Constitution,  since  trial  by 
jury,  so  far  as  it  had  been  adopted  or  acted  upon  in  New  Jersey  at  that 
time,  was  a  part  of  the  common  law.  The  court  found  that  in  1681  certain 
lands  were  taken  for  public  highways,  the  owners  being  allowed  reason- 
able satisfaction  in  lieu  thereof,  at  the  discretion  of  certain  commissioners: 
and  that  these  commissioners  were  appointed  by  the  same  assembly  which 
passed  a  general  and  fundamental  act,  in  many  respects  corresponding  with 
a  bill  of  rights,  declaring  that  no  inhabitant  should  be  deprived  of  his  prop- 
erty without  due  trial  "by  12  good  and  lawful  men  of  the  neighborhood, 
first  had,  or  according  to  the  new  laws  of  England."  The  court  indicated  that 
the  probable  explanation  was  that  the  valuation  to  be  made  for  private 
property  taken  for  public  use  was  not  considered  a  case  in  which  a  jury 
was  Indispensably  necessary  according  to  the  laws  of  England.    It  appeared 
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that  in  1765  provision  was  made  by  law  for  the  assessment  by  commissioners 
of  damages  to  persons  through  whose  lands  certain  "  straight  roads  "  might 
pass.    The  court  added : 

"Judging  from  what  I  have  been  able  to  find,  I  can  not  come  to  the  con- 
clusion that  in  1776,  when  the  Constitution  was  adopted,  the  trial  by  jury 
was  extended  to  this  kind  of  assessments,  and  that  it  was,  therefore,  the 
common  law  of  the  land." 

VI 

It  is  important  in  this  matter  not  to  permit  ourselves  to  be  too  completely 
engrossed  with  mere  abstract  principles,  or  the  application  of  these  principles 
to  entirely  different  states  of  cases.  What  we  have  to  deal  with  here  is  a 
new  and  highly  special  subject  matter.  The  railroads  of  the  country  have 
developed  into  a  great  qua.si  public  enterprise.  It  has  been  found  necessary  in 
the  public  interest  to  regulate  and  deal  with  them  in  ways  which  never  were 
dreamed  of  at  common  law.  The  services  rendered  by  railroad  companies  are 
habitually  taken  by  the  public  for  a  just  compensation  with  which  a  jury  has 
nothing  to  do.  The  rates  are  fixed  by  commissions,  State  and  Federal.  The 
interests  of  all  stockholders  are  affected  in  the  most  fundamental  manner  by 
what  is  done  by  these  commissions,  which  exercise  a  virtual  power  of  life  and 
death.  The  only  protection  accorded  is  that  given  by  the  courts  in  proceedings 
in  which  juries  are  never  impaneled.  Further,  Congress  has  provided  for  a 
valuation  of  the  railroads  by  the  commission,  this  valuation  to  be  prima  facie 
evidence.  There  may  be  certain  judicial  relief,  but  no  one,  of  course,  expects 
that  the  courts  will  hold  that  the  Constitution  requires  that  a  jury  be  part  of 
the  tribunal  which  deals  with  valuation. 

Of  course,  this  valuation  is  for  the  purpose  of  fixing  rates,  and  compelling 
the  company  to  render  service  at  rates  based  upon  a  value  thus  fixed  of  its 
property  may  not  be  technically  the  same  thing  as  taking  the  company's  private 
property  for  public  use.  Yet  there  is  a  certain  practical  analogy.  It  would  be 
remarkable  if  the  courts,  which  see  this  method  of  dealing  with  the  property  of 
stockholders,  and  with  the  modification  of  the  value  of  the  property  of  stock- 
holders going  forward  day  by  day,  should  find  themselves  seriously  disturbed 
if  Congress  should  provide  for  a  correspondingly  rational  and  practical  way  of 
ascertaining  the  value  of  the  stock  of  dissenting  stockholders  instead  of  plung- 
ing such  stockholders  and  indeed  the  whole  railroad  situation  into  an  endless 
and  hopeles  mass  of  jury  trials. 

A  great  public  policy  is  involved  in  effectuating  consolidation  of  the  railroads. 
The  ascertainment  of  the  value  to  be  paid  to  dissenting  stockholders  will  be  a 
mere  incident  in  carrying  out  that  policy.  Even  if  the  Supreme  Court  of  the 
United  States  had  not  already  thoroughly  committed  itself  on  the  general  doc- 
trine that  the  Constitution  does  not  require  a  jury  trial  in  condemnation  pro- 
ceedings in  general,  I  do  not  believe  that  court  would  hold  that  a  proceeding 
to  place  a  value  on  the  stock  of  dissenting  stockholders  as  an  incident  to  bring- 
ing about  railroad  consolidation  is  a  "  suit  at  common  law,"  in  which  there  is 
occasion  for  "  preserving  "  the  right  of  trial  by  jury.  No  such  proceeding  was 
ever  dreamed  of  at  common  law;  no  trial  by  jury  was  ever  had  in  any  such 
proceeding  at  common  law ;  and  there  is  no  right  of  trial  by  jury  to  be  "  pre- 
served.*' A  ''  jury  of  the  vicinage  "  would  be  unattainable  wliere  the  property 
to  be  valued  extends  halfway  across  the  continent. 

The  Supreme  Court  has  evinced  a  highly  practical  attitude  in  upholding 
Federal  legislation  relative  to  railroad  regulation.  If  Congress  adopts  the 
sensible  view  that  trial  by  jury  would  be  hopelessly  out  of  place  and  a  source 
of  injustice  and  inequality,  confusion  and  delay  in  railroad  consolidation  pro- 
ceedings, the  Supreme  Court  is  not  going  to  defy  that  practical  view  and  insist 
upon  substituting  for  it  an  absurdly  technical,  archaic  and  unworkable  plan. 

Mr.  Mapes.  Do  you  make  a  distinction  between  jury  trials  and 
trials  by  court? 

Mr.  Thom.  Between  a  jury  trial  and  the  ascertainment  of  the 
value  throutrh  a  board  of  appraisers.  The  question  was  whether 
or  not  this  Congress  has  the  power  to  have  the  matter  of  value  re- 
ferred to  the  Interstate  Commerce  Commission  instead  of  to  a  jury. 

Mr.  Mapes.  When  you  speak  of  a  jury,  you  mean  a  trial  in  court? 
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Mr.  Thom.  I  mean  a  regular  jury  trial,  what  is  known  to  the  law 
as  a  jury  trial,  where  you  empanel  men  and  have  a  trial  in  court 
of  the  question  by  a  jury. 

Mr.  Mapes.  Do  you  eliminate  also  the  trial  before  the  judge  without 


a  jury 


? 


Mr.  Thom.  No  ;  we  do  not  do  that.    This  requires  that. 

Mr.  Mapes.  You  do  not  go  so  far  as  to  hold  that  we  could  deny  the 
minority  stockholders  the  right  to  go  into  court  ? 

Mr.  Thom.  No  ;  I  insist  that  ought  to  be  done. 

Mr.  Mapes.  You  only  say  that  the  minority  stockholders  are  not 
entitled  to  a  trial  by  jury  ? 

Mr.  Thom.  Neither  the  minority  stockholders  nor  the  condemning 
party  is  entitled  to  a  trial  by  jury  in  that  proceeding.  Of  course, 
I  am  proceding  on  the  theory  that  there  will  be  a  court  proceeding. 

Now,  the  novelty  of  that  proceeding  is  worthy  of  note  in  that 
in  every  other  condemnation  proceeding  there  is  a  power  on  the 
part  of  the  applicant  for  condemnation  to  abandon  the  condemna- 
tion proceedings  if  the  award  is  in  its  opinion  excessive.  There 
can  be  no  such  power  here,  as  a  practical  matter,  for  the  reason 
that  under  the  scheme  of  this  bill  consolidation  may  have  taken 
place  in  the  90  days  before  there  is  a  knowledge  of  whether  the 
dissenting  stockholders  are  willing  to  become  a  part  of  the  con- 
solidation. It  certainly  is  likely  to  have  taken  place  before  there 
can  be  an  ascertainment  by  court  proceeding  on  the  value  of  the 
dissenting  stock.  So  that,  if  the  corporation  could  abandon  its 
condemnation  proceedings  when  it  finds  it  is  discontented  with 
the  amount,  the  dissenting  stockholders  would  have  no  rights  at 
all.  Therefore,  it  is  necessary  to  change  that  proceeding  so  as  to 
provide  that  when  stock  is  condemned  in  such  a  proceeding  the 
ultimate  finding  is  binding  on  both  parties. 

Consequently,  I  took  very  considerable  exception  to  a  provision 
in  Senator  Cummins's  bill  which  made  the  findings  of  the  Inter- 
state Commerce  Commision  conclusive,  as  it  was  originally  drawn. 
He  has  abandoned  that  idea,  I  think  under  the  force  of  the  argu- 
ment, but  at  one  time  he  proposed  to  make  the  findings  of  the 
Interstate  Commerce  Commission  conclusive.  That  would  have 
practically  prevented  this  judicial  inquiry  to  which  Mr.  Mapes 
has  referred,  and  would  also  make  no  provision  whatever  for  any 
<'heck  upon  the  findings  of  the  Interstate  Commerce  Commission 
in  any  court  where  the  matter  would  ultimately  come.  The  court 
would  simply  have  to  enter  its  order  on  the  finding  of  the  Inter- 
state Commerce  Commission,  and  there  would  be  no  hearing  in 
court.  And,  moreover,  there  would  be  no  check  for  the  protection 
of  the  condemning  party  in  the  event  that  the  award  of  the  com- 
mission was  considered  objectionable  or  excessive. 

I  think,  therefore,  it  is  fair  and  doubtless  necessary  that  when 
the  report  of  the  commission  comes  in  there  should  be  a  judicial 
proceeding  and  check  on  it,  so  that  by  a  judicial  method  the  deter- 
mination of  the  amount  may  be  guarded.  There  would  be,  at 
least,  that  chance  of  avoiding  an  unconscionable  award.  I  can 
readily  understand  the  obstacle  which  would  be  in  the  way  of 
<;onsolidation  if  there  was  necessarily  put  upon  the  applicant  com- 
pany the  burden  of  purchasing  the  stock  of  the  dissenting  holders 
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or  to  condemn  it,  and  there  was  no  judicial  determination  at  all 
as  to  what  it  would  have  to  pay,  but  it  would  have  to  pay  any- 
thinjr  the  board  of  appraisers  determined.  There  would  be  such 
a  danger  in  the  immensity  of  the  obligation  that  might  be  put  upon 
•the  applicant  company  that  it  would  stop  consolidation.  The  com- 
pany might  conchide  that  it  could  not  face  that  danger.  The  least 
protection  that  would  seem  at  all  reasonable  would  be  the  check  of  a 
judicial  tribimal  and  inquiry  by  judicial  method  into  the  report  of 
the  commission. 

Mr.  Mapes.  You  say  it  is  fair  to  deny  the  parties  the  right  of 

a  jurv  trial? 

Mr.  Thom.  I  think  it  is  essential  that  you  should.  A  jury  trial 
would  not  afford  any  real  measure  of  the  value  of  the  security. 
The  jury  would  not  be  so  constituted  that  they  could  take  in  the 
great  questions  that  would  be  involved  in  the  valuation  of  the  stock. 
You  would  have  an  immense  risk  of  the  question  being  determined 
on  principles  that  were  not  business  principles,  in  the  way  of  sym- 
pathy for  the  holders  of  the  dissenting  stock,  and  altogether  you 
would  be  introducing  into  what  is  a  very  essential  business  matter 
to  be  handled  on  large  and  consistent  principles,  the  uncertainty 
of  jury  trial,  and  that  uncertainty  might  be  large  enough  to  destroy 
the  whole  purpose  of  your  act. 

Everyone  who  approaches  the  subject  from  the  practical  stand- 
point of  advising  in  reirard  to  possible  consolidation  has  come  with- 
out exception  to  that  conclusion.  They  think  it  would  be  destruc- 
tive of  the  whole  scheme  if  the  carriers  had  to  agree  in  starting  the 
consolidation  to  pay  anything  that  a  jury  anywhere  that  might  get 
jurisdiction  would  determine,  when  you  have  got  a  body  that  has 
been  valuing  these  railroads  now  for  13  years,  with  a  vast  fund  of 
knowledge  on  the  subject,  trained  in  that  particular  matter,  and  that 
body  is  better  equipped,  in  our  judgment,  to  arrive  at  just  conclu- 
sions of  the  value  of  these  securities  than  any  other  body  in  the 
country. 

I  note  the  apprehension  that  Mr.  Commissioner  Hall  had  that  this 
bill  would  in  some  way— it  seems  to  me  contrary  to  the  express 
terms  of  the  bill — constitute  the  Interstate  Commerce  Commissioners 
as  persons  a  board  to  pass  on  this  question,  involving  the  taking 
of  oaths  by  each  person  in  every  case.  I  do  not  so  construe  this 
bill.  I  think  it  is  plain  that  when  it  says  "appoint  the  commis- 
sion "'  it  means  the  commission :  that  they  are  to  value  this  stock 
just  as  they  would  under  the  valuation  method  employed  in  the 
valuation  of  railroads,  and  act  as  the  commission.  The  mere  fact 
that  they  are  delegated  by  a  court  in  the  proceeding,  and  they 
have  to  report  back  to  the  court,  does  not  in  any  way  change  the 
character  of  their  function.    They  function  as  a  commission,  in  my 

opinion. 

Mr.  HuDDLESTON.  Is  the  practice  any  different  from  th(»  practice 
of  appointing  members  of  a  board  of  appraisers? 

Mr.  Thom.  Except  that  they  are  appointed  as  individuals,  but 
thev  can  report  by  a  majority  vote. 

INIr.  HuDDLESTON.  The  common  provision  on  that  subject  is  that 
the  court  shall  appoint  a  l)oard  of  three  appraisers.  The  same  lan- 
guage is  here  used  with  reference  to  the  Interstate  Commerce  Com- 
mission, and  I  wondered  whether  the  status  of  the  individual  com- 


missioner would  be  in  any  way  altered  by  their  appointment  as 
appraisers. 

Mr.  Thom.  It  seems  to  me  clearly  riot.  Here  is  a  commission  that 
is  recognized  by  the  law  and  exists  now  as  a  commission.  Your  bill 
says  you  appoint  that  body  already  in  existence,  in  a  sense  an  incor- 
porated body,  incorporated"  by  your  statute.  Ifou  appoint  that  body 
to  inquire  into  and  report  the  value  of  this  stock,  just  as  your  * 
statute  in  section  19a  requires  the  Interstate  Commerce  Commission, 
not  as  individuals,  but  as  a  commission,  to  value  the  railroads. 

The  Chairman.  There  is  no  question  in  your  mind  but  an  amend- 
ment would  make  that  perfectly  clear? 

Mr.  Thom.  I  was  going  to  say  if  there  is  any  doubt  about  it  I 
think  an  amendment  could  easily  cure  it. 

Mr.  HocH.  I  understood  Commissioner  Hall  had  some  doubt  of  the 
power  to  constitute  the  commission  an  officer  of  the  court.  If  there 
IS  any  question  about  that  an  amendment  would  not  cure  it. 

Mr.  Thom.  Of  course,  there  is  power.  I  think  that  is  so  remote 
that,  interested  as  I  would  be  in  the  success  of  consolidation,  I  would 
have  no  apprehension  whatever  on  that  subject.  Moreover,  if  there 
is  any  doubt  now  on  the  other  matter  that  was  referred  to  by  Mr.  Com- 
missioner Hall,  as  to  the  method  of  procedure  by  this  commission, 
whether  or  not  they  could  use  the  agencies  which  they  now  use  in 
determining  questions  referred  to  them,  that  matter  can  be  easily 
cured.  I  do  not  think  there  is  any  doubt  about  the  power  to  proceed 
as  a  commission  and  through  their  regular  agencies,  except  this 
doubt:  I  observe  from  the  interstate  commerce  act  there  are  two 
provisions  which  affirmatively  authorize  them  to  use  examiners  on 
particular  subjects.  Now,  it  may  be  that  would  be  regarded  as  a 
lack  of  authority  to  use  examiners  except  on  those  subjects.  If  that 
be  true,  it  is  easily  enough  amended.  Only,  if  you  do  amend  it  in 
that  respect,  great  care  must  be  taken  to  see  that  your  amendment 
constitutes  due  process  of  law. 

Mr.  HuDDLESTON.  Subscctiou  4  of  section  213  provides  that  who- 
ever acts  as  board  of  appraisers  shall  have  the  powers  and  duties 
of  a  master  in  chancery.  It  would  seem  to  me  that  only  in  such 
cases  as  a  master  in  chancery  might  delegate  his  functions  to  some 
one  else  could  the  commission  delegate  them. 

Mr.  Thom.  I  do  not  accept  that  view.  Of  course,  I  see  the  force 
of  it,  but  I  do  not  accept  that  view.  I  think  that,  as  Mr.  Commis- 
sioner Hall  has  suggested  the  possibility  of  it,  and  as  Mr.  Huddle- 
ston  seems  to  think  there  may  be  also  some  doubt  about  it,  I  would 
suggest  that  you  make  it  certain  in  your  bill,  so  as  to  be  certain  that 
the  power  exists  for  them  to  act  as  the  commission  and  to  use  the 
methods  provided  and  use  those  methods  consonant  to  due  process 
of  law.  By  that  I  mean  that  hearing  is  a  part  of  due  process  of 
law,  and  whoever  makes  the  investigations  would  have  to  consider 
very  carefully  whether  or  not  they  should  be  required  to  proceed 
by  due  process  of  law  in  hearings,  as  well  as  the  commission  in  ulti- 
mately determining  the  facts. 

Mr.  HuDDLESTON.  What  do  you  think  of  the  question  of  the  venue 
of  these  proceedings  ?  It  is'  provided  in  this  bill  thev  must  be 
brought  in  the  State  in  which  the  railroad  is  chartered.  "^Of  course, 
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you  miffht  have  a  corporation  chartered  in  one  State  and  perf orm- 
mff  no  function  in  the  State,  and  having  no  stockholders  there. 
What  would  you  think  of  requiring  the  proceeding  to  be  brought  in 
some  State  in  which  some  of  the  stockholders  reside  ? 

Mr.  Thom.  I  do  not  think  that  is  important.  I  mean  to  say  that 
I  do  not  think  it  is  important  to  interpose  an  objection  to  that. 
I  do  not  believe  it  will  be  found,  though,  in  practical  operation 
necessary  to  do  that.  It  looks  to  me  like  the  venue  is  pretty  well 
placed  here.  Most  of  the  railroads  would  have  their  established 
situs,  and  it  is  almost  impossible  to  conceive  that  in  that  State  there 
are  not  some  stockholders;  but  if  that  should  be  true  the  hardship 
would  not  be  very  great,  inasmuch-  as  all  would  c<^me  into  one  suit 
anyhow,  and  they  could  come  from  other  States.  I  would  have  no 
objection  to  a  limitation  such  as  you  have  indicated,  if  that  is 

thought  to  be  fair.  i,*       *  * 

Mr.  HuDDLESTON.  I  was  trying  to  suggest  that  there  ought  not  to 
be  in  the  measure  any  element  that  would  coerce  any  citizen  or 
stockholder  into  consolidation.  In  other  words,  the  machinery  ought 
to  be  absolutely  fair  as  between  the  parties. 

Mr.  Thom.  I  can  agree  with  that  proposition.  I  think  it  there 
is  anything  unfair  in  the  machinery  that  is  now  in  the  bill— and  that 
I  do  not  believe  it  to  be  the  case,  and  the  law  committee  of  which 
I  am  chairman  does  not  believe  it  to  be  the  case— but  if  there  is,  it 

ought  to  be  made  fair.  , ,     x       -xi. 

Mr.  HuDDLEOTON.  If  the  bill  is  to  be  made  favorable  to  either 
party,  I  should  lean  to  making  it  favorable  to  those  who  desire  to 
preserve  the  existing  status,  the  present  condition,  rather  than  those 
who  are  seeking  to  change  the  condition. 

Mr  Thom.  The  justice  of  that  suggestion  would  depend  on  whether 
or  not  consolidation  is  desirable  in  the  public  interest.  If  consoli- 
dation is  desirable  in  the  public  interest,  then  the  public  interest 
should  prevail,  and  everything  that  is  fairly  reasonable  should  be 
done  in  favor  of  that  proposition,  rather  than  m  preserving  the 
status  which  Congress  says  is  not  in  the  public  interest.  ■  .  . . 

Mr.  HuDDLESTON.  Cougrcss  has  not  said  that,  as  I  understand  it, 
and  I  do  not  understand  that  consolidations  would  be  always  m 
the  public  interest.  For  instance,  many  consolidations  may  be 
against  the  public  interest. 

Mr.  Thom.  Not  if  this  proposal  is  carried  out. 

Mr.  HuDDLESTON.  Of  course,  it  leaves  the  Interstate  Commerce 
Commission  to  decide,  but  many  proposed  consolidations  might  be 

against  the  public  interest.  ,     ,   ,  ^         xi  xi.  x 

Mr.  Thom.  But  you  never  can  take  anybody's  property  until  that 
proposition  has  been  determined  to  be  in  the  public  interest.  That 
IS  absolutely  a  condition  precedent  to  taking  anybody's  property.  Now, 
having  had  a  hearing  on  that  question,  and  everybody  interested  ap- 
pearing, the  governor  of  every  State  and  everybody  else,  the  dis- 
senting stockholders  and  everybody  else  having  an  opportunity  of 
presenting  their  views  upon  what  the  public  interest  is,  and  it  is  de- 
termined to  be  in  the  public  interest,  then  I  think  that  your  method 
ought  not  to  favor  the  existing  status,  but  ought  to  favor  the 
changed  status,  which  has  been  determined  to  be  m  the  public 
interest. 


Mr  HuDDLESTON.  There  seems  to  be  a  thought  afloat  that  consoli- 
dations are  desirable  just  because  they  are  consolidations;  that 
thev  would  simplify  operation  and  reduce  the  number  of  systems, 
anct  that  for  those  reasons  they  would  be  desirable. 

Mr  Thom.  That,  of  course,  is  a  matter  to  be  determined  under 
this  proposed  bill  bv  the  Interstate  Commerce  Commission.  That 
is  one  of  the  considerations  which  somebody  may  want  to  bring  to 
the  commission,  and  I  do  not  know  whether  they  will  be  able  to  sus- 
tain it  or  not.  But  this  bill,  as  I  read  it,  does  not  indorse  any  such 
idea  or  view  of  consolidation. 

Mr.  HuDDLESTON.  If  I  were  writing  this  bill,  I  would  make  con- 
solidation not  only  a  matter  of  mere  public  interest,  but  economy 
and  efficiency  in  service,  an^  something  different  from  the  mere 
question  of  public  interest.  I  have  in  mind  the  proposed  Nickel 
Plate  consolidation,  attractive  to  the  imagination,  but  how  it  could 
be  conceived  that  economv  or  efficiency  of  service  would  be  promoted 
by  it  is  rather  a  difficult  thing  for  me  to  understand. 

Mr.  Thom.  There  was  evidence  on  that  subject. 

Mr.  HuDDLESTON.  They  indulged  in  predictions  and  speculations 
about  this,  that,  and  the  other,  that  obviously  were  mere  hopes  and 

desires  and  dreams. 

Mr.  Thom.  I  think,  Mr.  Huddleston,  if  you  will  permit  me,  that 
you  have  got  to  avoid  trying  to  put  them  in  too  much  of  a  strait- 
jacket.  It  is  an  economic  question.  There  is  always  danger  in 
putting  an  economic  condition  in  a  strait- jacket. 

Mr.  HUDDLESTON.  Do  you  not  think  the  commission  should  be  re- 
quired, as  a  condition  precedent  to  consolidation,  to  find  that  either 
economy  or  efficiencv  will  be  promoted  by  it? 

Mr.  Thom.  I  think  they  have  got  to  find  under  this  bill  that  public 
interest  is  promoted,  and  then  Congress,  under  the  declaration  of 
policy,  will  indicate  the  items  of  public  interest  which  are  to  be  taken 
into  consideration.    Here  it  is,  if  you  will  allow  me  to  read  it : 

It  is  hereby  declared  to  be  the  ix)licy  of  Congress,  in  order  that  an  adequate 
and  efficient  transportation  service  may  be  maintained  in  the  United  States 
and  necessary  weak  and  short  lines  be  preserved,  to  authorize  and  encourage 
the  unification,  through  any  method  specified  in  sections  203,  204,  and  205 
of  this  title,  of  the  property  of  carriers  into  a  number  of  strong  and  efficient 
and  well-balanced  systems  which  will,  as  far  as  practicable,  maintain  the 
existing  routes  and  channels  of  trade  and  commerce,  and  preserve,  as  between 
themselves,  the  advantages  of  effective  competition  in  service,  so  that  the  pro- 
perties of  the  carriers  in  each  system  shall  ultimately  be  managed  and  operated 
and  owned  or  controlled  by  a  single  corporation,  economy  be  promoted,  un- 
necessary duplication  and  wasteful  competition  eliminated,  better  service  af- 
forded, and  the  traffic  moved  at  the  lowest  rates  compatible  with  the  main- 
tenance of  adequate  and  efficient  transportation  service.  In  order  that  this 
policy  may  be  carried  out,  the  unification  of  the  properties  of  carriers,  directly 
or  indirectly,  otherwise  than  in  accordance  with  the  provisions  of  this  title, 
after  the  enactment  of  the  railroad  consolidation  act  of  1926,  shall  be  unlawful. 

There  it  is 

Mr.  Huddleston.  The  question  of  economy  is  regarded  there.  It 
relates  to  economy  and  efficiency. 

Mr.  Thom.  Yes. 

Mr.  Huddleston.  But  items  such  as  taking  care  of  weak  lines  and 
continuing  business  routes,  and  various  other  things  like  that,  seem  to 
me  do  not  warrant  such  a  thing  as  consolidation. 

Mr.  Thom.  There  are  a  good  many  other  things  in  there  than  that. 
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I  wish  to  say,  in  connection  with  this  creation  of  the  Interstate 
Commerce  Commission  as  a  board  of  appraisers,  that  I  shall  at  the 
proper  time  ask  the  committee  to  consider  an  amendment  of  the 
bill  by  striking  out  the  words  "  determine  and  report  to  the  court  the 
value  of  such  securities  "  and  insert  "  inquire  into  and  report  to  the 
court  the  value  of  such  securities,"  so  that  the  determination  shall 
be  left,  as  I  think  it  is  intended  to  be  in  the  bill  and  as  I  think  it 
ought  to  be,  with  the  court,  and  you  get  the  determination  of  value 
in  the  order  of  the  court. 

Now,  having  put  that  new  duty  on  the  commission,  and  in  con- 
sideration of  the  number  of  times  that  vou  have  imposed  additional 
duties  upon  the  commission,  I  hope  the  time  will  soon  come  when  you 
gentlemen,  in  the  performance  of  your  duties,  will  consider  the  re- 
organization of  the  commission's  system  in  the  country.  I  am  not  a 
believer  in  reorganizing  it  along  the  line  of  requiring  commissioners 
to  be  chosen  from  certain  designated  territories.  I  think  they  ought 
to  be  chosen  for  their  fitness.  But  I  do  believe  that  in  a  country  as 
large  as  this,  having  such  diversified  communities,  many  of  them 
across  the  continent  from  the  Capital,  it  is  only  fair  that  you  should 
bring  the  administration  of  this  law  closer  to  the  homes  of  the  people. 
The  Association  of  Railway  Executives  is  committed  to  this  policy. 
We  asked  you  to  do  that  in  1919. 

Mr.  Newton.  Do  you  mean  regional  commissions  ? 

Mr.  Thom.  Regional  commissions,  the  members  of  which  shall  live 
in  their  respective  regions.  The  members  of  the  regional  commis- 
sions should  live  in  their  respective  regions,  should  be  familiar  by 
daily  contact  with  the  needs  oi  their  respective  regions,  should  under- 
stand them,  and  be  stationed  where  the  people  who  want  the  service 
of  the  Government  will  be  able  to  get  it  at  their  doors,  in  a  sense, 
certainly,  to  a  far  greater  degree  than  they  are  getting  it  at  their 
doors  when  the  commission  is  located  here  in  Washington. 

Now,  I  shall  not  undertake,  although  I  have  it  drawn  up  here  the 
way  it  was  presented  to  this  committee  in  1919,  to  go  at  length  into 
this,  because  of  the  time  it  will  consume,  but  I  am  at  your  service  at 
any  time  you  may  think  the  importance  of  the  subject  re(][uii:es  the 
presentation  of  details  and  suggestions  in  outlining  the  idea  that 
there  shall  be  a  commission  at  Washington;  that  the  Congress  will 
divide  the  United  States  into  a  given  number  of  regions;  that  the 
President  shall  appoint  and  the  Senate  shall  confirm  such  number  of 
regional  commissioners  as  Congress  may  determine  for  each  of  those 
regions,  who  shall  live  there  and  have  their  principal  offices  there. 

Mr.  Newton.  Is  it  your  idea  that  this  regional  commission  would 
not  only  pass  on  the  general  rate  questions,  but  would  also  carry 
out  the  other  administrative  features  of  the  interstate  commerce  act  ? 

Mr.  Thom.  I  was  coming  to  that.  I  was  endeavoring  to  give  with 
some  care  the  jurisdiction  of  those  commissions.  I  would  suggest 
that  each  of  the  regional  commissions  should  have  primary  juris- 
diction of  all  complaints  originating  in  their  districts  and  should 
hear  and  determine  the  same,  and  should  perform  such  other  duties 
as  are  imposed  by  law  upon  the  Interstate  Commerce  Commission  or 
as  the  Interstate  Commerce  Commission  shall  from  time  to  time  by 
general  or  special  order  direct.  Whenever  a  cause  of  action  shall 
include  carriers  in  more  than  one  district,  a  complaint  may  be  filed 


in  any  district  in  which  any  of  such  carriers  operate,  and  the  Inter- 
state Commerce  Commission  may  assign  from  the  regions  or  various 
districts  in  which  the  lines  of  such  carriers  are  located  members  of 
the  commission  in  the  various  districts  to  constitute  a  commision  to 
hear  and  determine  such  cause  of  action  in  the  same  manner  and  to 
the  same  extent  as  a  regional  commission  might  do. 

Then  I  would  suggest  that  whenever  a  regional  commission  shall 
make  a  report  or  order  upon  any  complaint  or  upon  any  matter  re- 
ferred to  or  pending  before  it,  there  shall  forthwith  be  sent  by  mail  to 
the  Interstate  Commerce  Commission  and  the  parties  to  such  proceed- 
ing a  copy  of  such  report  or  order,  and  such  parties  shall  have 

days  thereafter  within  which  to  file  exceptions  thereto.  In  case  excep- 
tions are  so  filed,  or  in  case  the  Interstate  Commerce  Commission 
shall  so  require,  all  papers  and  the  entire  files  of  said  regional  com- 
mission pertaining  to  such  matter  shall  be  transmitted  to  the  Inter- 
state Commerce  Commission,  that  is,  the  original  records;  but  shall 
be  returned  to  the  regional  commission  when  no  longer  needed  by  the 
Interstate  Commerce  Commission  for  its  purposes.  If  exceptions 
are  filed  the  Interstate  Commerce  Commission  shall  hear  the  parties 
thereto,  but  the  hearing  shall  be  confined  to  such  exceptions,  unless 
the  Interstate  Commerce  Commission  shall  direct  that  matters  not 
covered  in  such  exceptions  shall  be  included  in  such  hearing. 

I  think  it  is  easy  enough  to  define  the  jurisdiction,  and  I  think 
you  gentlemen  are  going  to  feel  the  pressure  of  public  opinion 
after  a  while  to  carry  the  administration  of  that  law  closer  to  the 
people. 

Mr.  Mapes.  Is  it  your  idea  that  this  regional  commission  shall 
be  supplemental  to  the  main  Interstate  Commerce  Commission  in 
Washington,  and  not  interfere  with  the  organization  of  the  Inter- 
state Commerce  Commission  here? 

Mr.  Thom.  Composed  of  different  people.  The  Interstate  Com- 
merce Commision  here  would,  in  a  measure,  bear  the  same  relation 
to  these  regional  commissions  as  the  United  States  Supreme  Court 
does  to  the  inferior  Federal  courts. 

Mr.  Mapes.  That  is  what  I  thought,  but  I  wanted  to  make  sure. 

Mr.  Thom.  I  shall  not  detain  the  committee  in  discussing  this 
subject  further  than  to  throw  this  suggestion  out.  I  think  you 
are  going  to  find  from  time  to  time  not  only  the  pressure  of  your 
constituents  to  bring  home  closer  to  them  the  administration  of 
this  most  important  law,  but  you  are  going  to  find  that  if  this 
Interstate  Commerce  Commission  here  in  Washingon  is  to  perform 
the  duties  which  Congress  has  laid  upon  it  of  a  national  character, 
such  as  valuation,  such  as  consolidation,  such  as  the  performance 
of  the  duties  outlined  in  this  bill  in  respect  to  the  valuation  of 
these  condemned  properties,  such  as  the  study  of  the  rate  structure 
of  the  country,  all  those  things  coming  in  under  Mr.  Hoch's  reso- 
lution, when  you  are  going  to  put  all  those  duties  upon  them  and 
expect  them  to  be  well  performed  you  have  got  to  find  some  way 
of  takin":  the  detailed  administration  of  this  law  from  them  and 
putting  it  where  I  think  you  ought  to  put  it,  closer  to  the  people. 

Mr.  Newton.  How  many  of  those  decisions  would  be  treated  as 
final?     I  mean  in  practice.  « 
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Mr.  Thom.  I  think  a  good  many.  There  are  a  good  many  times 
when  the  two  parties  can  not  agree,  but  want  somebody  else  to 
tell  them  what  is  right,  and  in  all  that  class  of  cases,  of  course, 
as  soon  as  that  regional  commission  determines  it  that  would  be 
settled,  and  the  propostion  I  would  make  is  that  unless  exceptions 
are  filed  within  a  certain  time  the  order  would  become  final. 

Mr.  Newton.  Do  you  know  in  what  percentage  of  the  cases  de- 
cided by  the  divisions  of  the  commission  applications  are  made  for 
rehearing,  so  as  to  be  heard  by  the  full  commission? 

Mr.  Thom.  I  do  not  know  how  many  there  are  of  that  nature.  I 
do  not  know  the  percentage.  But  I  would  expect  great  relief  for 
the  commission  and,  at  any  rate,  you  would  have  the  record  made 
by  people  of  higher  grade  than  examiners,  people  who  are  impor- 
tant enough  to  be  nominated  by  the  President  and  confirmed  by 
the  Senate,  and  they  would  be  making  a  record  which  would  in 
itself  take  off  a  great  deal  of  the  burden  on  the  Interstate  Com- 
merce Commission  and  make  a  very  much  better  and  more  reliable 

record.  ,      i.    i_ 

Mr.  Newton.  It  has  occurred  to  me  that  the  work  of  the  com- 
mision  might  be  expedited  and  the  public  interest  served  if  there 
were  a  line  of  demarkation  between  what  we  call  the  rate-adjust- 
ing duties  of  the  commission  and  the  purely  administrative  duties 
that  have  been  conferred  upon  them  from  time  to  time.  I  am 
wondering  if  you  have  ever  given  any  thought  to  the  desirability 
of  legislation  drawing  such  a  line. 

Mr.  Thom.  I  do  not  think  I  have  given  thought  to  that,  except 
that,  of  course,  as  that  question  occurred  incidentally  when  we  got 
up  a  proposition  for  regional  commissions.  And  we  determined 
all  those  questions  of  relief  in  favor  of  regional  commission.  That^ 
in  our  judgment,  is  the  heA  way  to  do  it.  I  think  it  would  be  very 
hard  to  draw  some  other  line 'and  they  might  be  embarrassed  at 
times  to  find  a  statutory  bar  in  the  way  of  their  proceeding.  There 
is  no  definition  that  the  mind  of  man  can  absolutely  formulate  which 
will  deal  adequately  with  an  economic  problem.  That  problem 
appears  in  unexpected  ways,  and  it  can  not  be  anticipated.  There- 
fore, I  think  that  the  wisest  course  for  Congress  is  to  lay  down 
large  principles,  and  to  put  on  an  administrative  body  the  duty  of 
determining    in    individual    cases    how    those    principles    shall  be 

applied. 

Mr.  Newton.  I  have  often  had  this  thought  in  mind.  Here  is 
a  commission  composed  of  11  members,  and  they  have  to  devote 
some  of  their  time  to  sitting  on  questions  of  adjustment  of  rates 
which,  of  course,  are  extremely  involved  propositions,  and  at  the 
same  time  they  have  more  or 'less  to  do  with  the  administrative 
features  of  the  act,  purely  administrative  features,  financing,  car 
service,  safety-appliance  acts,  valuation,  and  so  on.  It  has  seemed  to 
me  that  we  would  get  more  done  if  the  work  were  divided  and  special- 
ized, even  if  you  have  regional  commissions. 

Mr.  Thom.  Possibly  so.  I  think  the  commission  made  an  effort  at 
that  when  it  asked  that  it  might  act  by  divisions,  but  how  much  relief 
that  has  been  I  do  not  know.  I  should  think  there  ought  to  be 
a  way  of  assigning  certain  administrative  features  to  somebody  to 
determine  that  would  not  unduly  burden  the  whole  commission,  and 
that  I  think  is  in  your  mind,  and  is  very  well  worthy  of  consideration. 


If  I  may  for  an  instant  now  go  over  the  remaining  objections  and 
suggestions  of  amendments  that  I  have  to  this  bill,  I  will  be  glad 
to  hurry  on. 

The  first  one  is  a  very  trivial  one  and  is  a  mere  question  of  punc- 
tuation, which  I  will  submit  to  the  draftsman  or  this  bill.  The 
reason  that  I  bring  it  up  at  all — I  do  not  think  it  changes  the  mean- 
ing at  all,  and  the  only  reason  I  bring  it  up  is  that  it  has  been 
suggested  to  me.  If  you  will  turn  to  page  4,  the  words  in  lines  9 
and  10,  and  in  17  and  18,  inclosed  in  parenthesis,  the  words  "  by 
purchase,  sale,  exchange,  lease  or  otherwise,"  it  has  been  suggestea 
that  it  would  be  very  well  to  put  those  words  between  commas 
instead  of  in  parenthesis,  as  commas  would  be  more  appropriate. 
I  merely  mention  that. 

On  page  9,  after  the  word  "  approved  "  in  the  first  line  I  would 
suggest  the  insertion  of  a  semicolon  and  the  addition  of  the  words: 

or,  in  the  case  of  the  absorption  by  a  parent  company  of  a  subsidiary,  or  of  the 
acquisition  by  a  parent  company  of  the  properties  of  a  subsidiary,  when  all 
of  the  voting  securities  issued  by  such  subsidiary,  witli  tlie  exception  of 
directors'  qualifying  shares,  are  owned  by  tlie  parent  company,  if  the  board 
of  directors  of  such  parent  company  votes  for  its  adoption. 

The  effect  of  that  is  simply  this:  That  where  a  company  owns, 
where  the  parent  company  owns  all  of  the  stock  and  takes  in  a 
subsidiary,  it  does  not  have  to  have  a  stockholders'  meeting  but  a 
meeting  of  the  board  of  directors  to  pass  on  the  matter. 

Then  in  lines  12  and  13,  on  page  12,  you  will  see  the  word  in  that 
paragraph  5,  the  word  "  title  "  is  used  in  two  different  senses.  In 
the  first  line  it  is  title  to  real  estate  and  in  the  twelfth  line  it  refers 
to  this  act.  I  would  suggest  that  they  be  reconciled  in  some  way  by 
puting  the  word  "  act "  in  place  of  the  word  "  title  "  in  the  second 
place,  or  in  some  other  way. 

In  lines  13  and  14,  page  12,  there  is  the  word  at  the  conclusion  of 
that  paragraph  5 — ^the  words  used  are  "  or  an  order  of  the  commission 
entered  thereunder."  I  would  suggest  that  in  place  of  those  words 
"  or  an  order  of  the  commission  entered  hereunder,"  you  insert  the 
words  "  or  of  anything  done  under  its  authority,  but  shall  pass  and 
vest  as  provided  in  such  plan  as  approved." 

The  reason  for  that  is  that  something  may  be  done  by  the  parties 
under  the  order,  the  effect  of  which  should  be  defined,  and  in  so  im- 
portant a  matter  as  the  passing  and  vesting  of  real  estate,  it  is  de- 
sirable to  have  an  affirmative  statement  as  to  how  it  shall  pass  and 
vest.    That  is  to  make  it  more  definite. 

In  line  2,  page  15, 1  would  ask  an  amendment  so  as  to  exclude  from 
the  obligation  to  condemn,  the  holders  of  securities  who,  under  their 
charter,  have  no  right  to  compensation,  but  where  the  charter  or  the 
statute  of  the  State  gives  to  the  majority  the  power  to  consolidate, 
without  compensation,  and  the  language  which  I  will  suggest  to  cover 
that  is  this.  After  the  words  at  the  end  of  line  2  on  page  15,  add 
the  words: 

Provided,  That  there  shall  be  no  such  obligation  to  purchase  or  condemn 
any  such  security  in  cases  where,  under  the  terms  of  an  agreement,  arrange- 
ment, charter,  or  statute  of  a  State,  such  nonassenting  holders  of  voting  se- 
curities are  l)ound  by  the  action  of  the  majority  in  the  premises  and  have  no 
legal  right  to  relief  because  of  the  consolidation  or  unification. 
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That  amendment  is  especially  presented  at  the  instance  of  Mr. 
Sargent,  president  of  the  Chicago  &  North  Western  Railroad.  It 
seems  that  in  some  of  the  companies  with  which  he  is  acquainted 
there  are  charter  or  statutory  provisions  which  expressly  confer 
upon  the  majority  the  right  to  pass  upon  this  question,  and  in  that 
case  there  is  no  legal  right  of  the  disenting  stockholders  to  compensa- 
tion, and  it  seems  to  him,  and  it  seems  to  me,  that  this  statute  ought 
not  to  undertake  to  confer  upon  them  a  right  to  compensation  when 
their  contract,  their  charter,  the  statutes  of  the  State  or  otherwise, 
excludes  them  from  that  right.    So  I  would  ask  that  that  be  mcor- 

Mr.  HuDDLESTON.  Coloncl,  I  do  not  fully  understand  why  it  is 
considered  necessary  or  desirable  to  condemn  such  a  security,  we 

will  say,  as  a  bond.  ^u  •     un 

Mr.  Thom.  It  is  not  necessary  to  condemn  that  under  this  bill 
unless  it  has  a  voting  power  and  dissents. 

Mr.  HuDDLESTON.  Supposc  it  has  a  voting  power ;  do  you  see  any 
desirability  for  providing  for  its  condemnation? 

Mr.  Thom.  I  know  that  some  of  the  lawyers  seem  to  think  that 
where  there  is  a  voting  power  and  you  take  action  in  respect  to  the 
security,  that  unless  you  do  provide  for  the  condemnation  and  for 
some  legal  right,  the  chances  are  you  will  have  a  good  deal  of  litiga- 
tion at  the  instance  of  some  dissatisfied  person  in  trying  to  hold  up 
the  consolidation.  That  has  been  suggested  to  me  by  Mr.  Hines. 
The  Chairman.  Is  it  not  entirely  optional  with  the  holder  of  the 
bond  whether  it  be  condemned  or  not  ? 

Mr.  Thom.  Yes;  it  is.  ^  j    i.    i 

The  Chairman.  Because  he  has  got  to  be  a  disinterested  stock- 

holder  has  he  not . 

Mr.  Thom.  But  I  think  his  rights  as  a  lien  holder  are  so  well 
secured  anyhow  that  the  chances  are  there  would  be  no  reason  in 
justice  for  requiring  that  it  be  bought  in.  Otherwise,  I  rather  accept 
the  view  of  Mr.  Huddleston,  as  suggested  there,  that  there  would  be 

no  necessity  for  that.  i.    x  ^.u 

Mr.  Huddleston.  Of  course,  the  power  to  vote  being  part  of  the 
contract  is  no  more  sacred  than  any  other  part  of  the  contract  by 

which  he  retains  his  lien.  ,  i.t         •     xu 

Mr.  Thom.  I  think  there  is  great  force  in  that.  Now,  in  the 
Parker  bill,  line  11,  page  15,  the  words  "  as  a  board  of  appraisers 
to  determine  and  report  to  the  court  the  value  of  such  securities, 
I  am  very  anxious  to  have  that  word  "  determine  "  struck  out  and  the 
word  "  inquire  "  put  in,  because  I  think  the  determination  in  law  is 
not  by  that  board,  but  by  them  reported  and  the  determination  is 

by  the  court.  ,  u      /•     ??  •     t      ^^a 

In  paragraph  2,  on  page  15,  after  the  word  notice,  in  line  16, 
I  would  suggest,  to  take  care  of  what  the  Interstate  Commerce  Com- 
mission has  said  to  you  in  its  letter  in  regard  to  persons  under  dis- 
ability, the  insertion  of  the  following :  "  or,  in  the  case  of  a  holder 
of  a  security  under  legal  disability,  after  the  removal  of  such  dis- 
ability or  the  appointment  for  him  of  a  guardian,  committee,  or  per- 
sonal representative."  That  extends  notice  in  the  case  of  persons 
under  disability. 
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In  line  16,  on  page  14,  after  the  word  "  thereto,"  insert  the  follow- 
ing: "or,  in  the  case  of  a  holder  under  legal  disability,  after  the 
removal  of  such  disability,  or  after  the  appointment  for  him  of  a 
guardian,  committee,  or  personal  representative."  That  would  go 
after  the  word  "  thereto,"  in  line  16,  page  14. 

And,  in  line  7,  page  16,  there  again  appears  the  word  "  determine  " 
in  the  same  sense  as  at  the  previous  point,  and  I  ask  that  the  word 
"  inquire  "  should  be  substituted  for  it. 

Then,  in  line  9,  page  17,  after  the  word  " holders,"  insert  "or  the 
legal  representatives  thereof."  That  is  to  make  this  accord  with  the 
other  suggestion  about  persons  under  disability. 

After  the  word  "  securities,"  in  line  13,  on  page  17,  insert  the  words 
"or  their  legal  representatives."    For  the  same  purpose. 

And  after  the  word  "  holder,"  in  line  20,  on  page  17,  insert  the 
words  "  or  his  legal  representative." 

In  lines  6  to  10,  on  page  18,  I  would  suggest  this  language  as  a 
substitute  for  the  language  in  the  bill : 

In  case  of  failure  to  pay  the  amount  awarded  within  six  months  after 
the  judgment  or  decree  making  the  award  has  become  final,  and  upon  the 
deposit  with  the  clerk  of  the  court,  properly  assigned,  of  the  security,  or  the 
title  papers  properly  transferring  the  property  so  condemned,  execution  on 
such  decree  or  judgment  may  be  issued  for  the  amount  of  such  award. 

The  reasons  for  that  will  be  apparent  without  my  taking  the 
time  of  the  committee  to  explain  it. 

In  line  23,  on  page  18,  I  imagine  that  the  word  "  section  "  should 
be  "title"  or  "act." 

In  paragraph  1  of  section  214,  line  23,  page  18,  and  following 
down  to  line  4  on  page  19,  I  would  like  to  insert  in  place  of  that 
language  the  following — ^now,  the  language  which  I  would  like  to 
substitute  in  the  Parker  bill  is: 

Gain  from  the  sale  or  other  disposition  of  property,  or  income  from  any 
distribution,  in  connection  with  any  such  unification,  shall  not  be  subject  to 
tax  by  or  under  the  authority  of  any  State  or  any  political  subdivision  thereof. 
Any  such  unification  shall  be  held  to  be  a  reorganization  within  the  meaning 
of  that  term  used  in  Part  I  of  Title  II  of  the  revenue  act  of  1926. 

Now,  what  I  would  like  to  have  in  place  of  that  language  would 
be :  "  Neither  gain  realized  from  the  sale  or  other  disposition  of 
property,  nor  income  from  any  distribution  shall  be  taxed,  nor  shall 
any  loss  so  realized  be  allowed  as  a  deduction  under  any  revenue 
laws  of  the  United  States  or  of  a  State,"  putting  in  the  United 
States  as  well  as  the  State. 

In  the  Parker  bill,  after  the  word  "  repealed  "  in  line  12  on  page 
20,  where  certain  paragraphs  of  the  present  act  are  repealed,  I  wish 
to  make  a  very  earnest  appeal  to  this  committee — and  I  have  pre- 
sented this  view  to  the  chairman,  and  I  asked  Mr.  Hall  about  it — 
or  at  least,  got  the  chairman  to  ask  Mr.  Hall  a  question  about  it — 
as  to  whether  or  not  the  commission  would  object  to  saving  para- 
graph 2  of  section  5,  in  respect  to  any  pending  proceedings.  I 
hope  you  will  be  able  to  amend  that  by  inserting  after  the  word 
"  repealed  "  in  line  12,  page  20,  the  words  "  except  as  to  proceedings 
pending  under  paragraph  (2)";  and  in  line  17,  after  the  word 
repeal,"  insert  "  or  after  its  repeal  in  a  matter  pending  at  the  time 
of  tne  passage  of  this  act." 
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The  whole  purpose  of  those  suggestions  is  to  save  the  proceed- 
in^  whTch  are  pending  at  the  time  of  the  passage  of  this  act  under 
s^don  2  a^d  let  ttie  commission  proceed  through  to  a  conclusion 
Se^tharparagraoh.  That  is  es^iaUy  desired  by  the  ^orfo^ 
&  Western  Railroad.  It  has  an  application  now  pending  before 
The  commission  for  authority  to .  acquire  the  Virginian  aiidtiiey 
have  been  at  very  large  expense  in  the  taking  of  testimony,  print- 
ing of  ^guments,  and^the  presentation  of  their  case,  and  the  effect 
of  this  bill  would  be  to  cut  them  right  off  and  to  make  them  start 
over  aga  n  under  the  provisions  of  the  bUl  iteelf,  because  this  bill 
Zeals  that  provision  Now,  I  asked  Mr.  Hall  the  other  day-at 
3  I  got  tie  chairman  to  ask  Mr.  Hall  the  other  day-whetiier 
hf  comiilion  would  have  any  objection  to  that,  «^d  ?/.  .^Z^'- 
standing  is  that  he  said  that  they  would  not  have  any  objection. 

The  Chairman.  He  said  they  favored  it 

Mr.  Thom.  He  said  they  would  favor  it,  and  I  wish  to  »««  the 
committerto  save  that  paragraph  of  section  5  as  to  P^dmg  matt«-s^ 

Mr.  HuDDLESTON.  That  subsection  2  covers  the  matter  of  leases 
and  so  onl 

Mr'.  hTddleSn.  Now,  this  biU  does  not  seem  to  be  a  complete 

substitute  for  subsection  2.  .       .•  i,  -x  •.  «^f 

Mr.  Thom.  I  do  not  know  any  way  m  which  it  is  not.  , 

Mr.  HuDDLESTON.  lu  Other  words,  it   impresses  me  that  prob- 
ably subsection  2  ought  to  be  preserved. 
Mr  Thom.  In  what  way  is  it  not  a  substitute  i 
Mr   Klesixdn.  The  unification  provided,  for  is  found  in  sec 
tion  203  naee  4— well,  I  guess  that  does  cover  it.     ^    ,  .  ,    .^ 
Mr.  Thom   I  think  it  does,  Mr.  Huddleston.    I  think  it  covers 

%TAv^^ZL,  Subdivision  2  (a)  seems  probably  to  cover  it, 
but  I  thiXit  ought  to  be  pretty  carefully  compared  wtih  subsec 

tion  2.  ,  ^  ^  . . 

Mr  Thom.  fa)  and  (c)  cover  it.  .     ,      i.  ^i 

Th;re1sVte  a  history  connected  with  the  attitude  of  the  asso- 
ciation in  rlpect  to  tha/matter.  There  was  an  insistent  demand 
on  the  Dart  of  such  gentlemen  as  Mr.  Blair  of  the  Southern  Pacihc 
tihat  para^aph  2  should  be  preserved.  He  had  proceeded  succe^- 
Mly'^^^ndf^  that  section  to  acquire  for  the  Southern  Pacific  the 
CentralPacific  lease,  and  there\as  been  a  good  many  decisions  on 
the  meaning  of  it  which  he  felt  were  valuable  and  that  they  should 
be  pTeTvei  so  as  to  get  through  with  the  legal  difficulties  which 

'tttt'&iR^at  decision  was  rendered  and  the  commis- 
sion was  construing  paragraph  2  of  section  5  as  an  alternative 
meSioTof  consolidation,  Senator  Cummins  became  very  much  con- 
~d  He  said  it  was  at  war  with  his  whole  conception  of  the 
office  of  paragraph  2  of  section  5,  and  he  said  that  he  must  insist 

"Tftir'that  was  done,  after  he  took  that  position,  I  took  that  up 
with  Mr  Blair  and  told  him  that  as  this  bill  seemed  to  cover  the 
CTOund  entirely  I  could  see  no  adequate  reason  for  his  insisting  on 
§Je™  tention  of  paragraph  (2)  of  section  5,  and  he  withcfrew 
Ms  ob^^tion  after^much  consideration,  and  I  think  with  some  re- 


luctance,  but  he  did  withdraw  it,  and  in  the  Senate  bill  the  repeal 
is  made  just  as  it  is  in  this  bill  here.  If  you  preserve  it  so  far  as 
to  take  care  of  pending  matters  and  so  far  as  to  allow  supplemental 
orders,  as  you  do  here,  supplemental  orders  in  matters  which  have 
already  been  acted  on,  I  can  see  no  real  legitimate  objection  to 
requiring  everybotly  to  proceed  under  this  bill  and  according  to 
these  methods,  thus  not  having  one  method  under  section  5,  where 
private  rights  may  be  still  considered,  and  another  under  this  bill, 
m  which  private  rights  I  do  not  think  can  be  considered.  I  hope  you 
will  make  it  certain  that  they  shall  not  be  considered  except  in  so 
far  as  they  are  relegated  to  the  courts.  I  think  the  argument  in 
favor  of  its  repeal  is  pretty  valid  under  the  present  conditions. 

Mr.  HuDDLESTON.  Mr.  Hall  carried  the  public  interest  theory  to 
a  very  considerable  extreme  in  saying  that  any  action  which  tended 
to  discourage  investors  would  be  against  public  interest. 

Mr.  Thom.  I  thought  so,  as  applied  by  him. 

Mr.  HiDDLESTON.  And  that  involved  a  requirement  tliat  the  com- 
mission should  find  that  the  interested  investors  were  protected. 
That  is  one  ground  on  which  I  base  the  suggestion  that  we  should 
be  more  definite  in  the  authorization  we  give  the  commission  and  not 
give  them  a  wide  open  authority  in  any  case  in  which  in  their  dis- 
cretion they  found  that  according  to  the  public  interest  they  should 
approve  consolidation. 

Mr.  Thom.  I  understood  that  yesterday  when  the  matter  was  under 
consideration,  and  at  Mr.  Newton's  sugge^jtion  it  was  referred  to 
your  legislative  counsel,  and  you  gave  me  the  privilege  of  talking 
with  him  on  the  subject,  with  the  view  to  the  origination  of  a  pro- 
vision that  would  make  that  certain,  to  be  submitted  back  to  this 
committee,  and  as  I  understand  it,  ^Ir.  Alvord  will  undertake  that 
and  I  will  have  the  privilege  of  conferring  with  him  for  the  purpose 
of  trying  to  get  something  to  present  to  the  committee  that  will  take 
out  that  doubt.  I  think  if  there  is  a  doubt— I  do  not  have  it  my- 
self— but  I  think  if  there  is  a  doubt  on  the  part  of  the  body  that 
is  going  to  administer  this  law,  it  ought  to  be  taken  out,  that  doubt 
ought  to  be  removed.  I  quite  agree  \yith  the  view  that  you  have 
on  that  subject,  Mr.  Huddleston. 

Now,  you  were  asking  something  about  what  taxes,  the  nature 
of  the  taxes  that  are  referred  to  in  the  first  paragraph  of  section  214, 
where  all  taxes,  both  by  the  Federal  Government  and  by  the  States, 
on  the  processes  of  consolidation,  are  eliminated.  I  have  some  illus- 
trations of  taxes  that  have  been  imposed  on  consolidations  which 
will  give  the  reason  for  the  elimination  of  that  power  of  taxation  if 
consolidations  are  to  take  place. 

When  the  New  York  Central  consolidated  some  years  ago,  in 
1914,  certain  of  its  properties,  the  consolidation  agreement  provided 
an  authorized  capital  stock  of  $300,000,000,  and  at  the  time  of  con- 
solidation fees  based  on  the  authorized  stock  of  the  consolidated 
company  were  paid  as  follows : 

Michigan,  $150,000 ;  Ohio,  $300,000 ;  Indiana,  $300,000. 

There  was  also  paid  in  Illinois  $300,000,  based  on  the  authorized 
stock  and  $249,590.46  as  a  fee  for  the  issue  of  that  amount  of  capital 
stock.  The  $300,000  paid  to  Illinois  was,  however,  recovered  under 
a  decision  of  the  Supreme  Court  of  Illinois,  where  it  was  held 
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that  the  fee  of  10  cents  per  hundred  exacted  for  the  approval  by  the 
Public  Utilities  Commission  of  Illinois  of  the  issue  of  stock  above 
referred  to  superseded  the  tax  based  on  the  authorized  stock,  bince 
that  time  the  law  relating  to  the  fees  to  be  paid  to  the  commission 
in  Illinois  has  been  changed  so  as  not  to  apply  to  stock,  and  a  fee 
based  on  the  authorized  stock  has  been  reenacted  m  the  general  cor- 

^The^fees  pavable  to  the  several  States  in  which  the  New  York 
Central  is  incorporated  under  the  present  State  laws  are  as  follows : 

New  York,  one-twentieth  of  1  per  cent  on  the  excess  of  capital 
stock  of  the  new  company  over  the  aggregate  capital  stock  of  con- 
stituent companies. 

Pennsylvania,  one-third  of  1  per  cent  on  such  excess. 

Ohio  and  Indiana  impose  a  tax  of  one-tenth  of  1  per  cent,  and 
Illinois  and  Michigan  one-twentieth  of  1  per  cent,  on  the  authorized 

capital  stock  of  the  new  company.  ,      j    u    «  ^o;^  \r.  oil 

Now  vou  will  understand  the  taxes  have  already  been  paid  in  all 
those  States  by  the  companies  who  operate  there.    They  are  required 
to  pay  them.    They  will  do  nothing  more  than  continue  to  operate 
in  those  States,  except  to  carry  out  this  process  of  consolidation 
Well,  if  it  is  to  cost  all  that,  it  is  a  tremendous  impediment  in  the 

"^  Mr.  Kea  made  an  address  in  which  he  has  referred  to  that  matter 
so  far  as  the  Pennsylvania  is  concerned. 

He  says: 

The  new  consolidated  system  company — 

That  is,  the  Pennsylvania— 
If  subiect  to  State  laws,  must  be  prepared  to  pay  the  fees  required  by  the 
^tfltP  in  conn^tlon  with  ^ts  formation  and  the  authorization  of  stock  to  be 
iWd  ?n  exSe  ^r  the  outstanding  stock  of  the  constituent  companies^ 
Just  take  two  of  these  provisions  and  apply  them  to  a  system  equal  to  the 
Prnnsylvan\rRailroad  system.  , Consolidated  into  one  system  Talued  at  date 
«f  «9'.nn  000  000  which  would  be  capitalized  $1,250,000,000  m  stocK  anu 
Si  2S'S2S'Sw'rbords  there  is  a  Federal  tax  on  the  original  i^^^e  ^f  securiUes 
of  50 'ce^tHor  each  thousand  par  value,  which  would  be  equal  to  $1,250,000. 
?n  Tome  of  the  States  through  which  it  passes  there  is  a  tax  equal  to  one- 

lenthZt  1  per  cent  on  the  par  value  of  the  «yJ»»«'i^\<^«P^^|j  .^^^^i^^^e^ch 
carried  out  by  all  the  respective  States  would  amount  to  $1,250,000  In  each 

State,  etc. 

I  lust  ffive  you  those  illustrations  of  the  impediment. 

Mr  HuDDLESTON.  Is  uot  that  applicable  merely  in  cases  where  an 
entirely  new  entity  is  organized  ?  Would  it  be  applicable  to  a  merg- 
inff  of  corporations  such  as  is  authorized  by  this  bill  f  v    i    n  « 

Mr.  Thom.  Such  as  I  have  read  to  you  about  the  ^ew  York  Cen- 
tral is  a  case  where  the  entity  was  preserved. 

Mr  HuDDLESTON.  What  was  the  tax  on  that? 

Mr  Thom.  It  was  taxed  on  the  issue  of  the  securities  necessary  to 
carry  the  unification  out,  but  the  entity  was  pre^rved.  . 

Mr.  HUDDLESTON.  They  issued  new  stock,  and  the  tax  was  levied 
on  the  issuance  of  new  stock? 

Mr.  HUDDLESTON.  But  it  would  not  be  incurred  where  there  was 
merely  a  merger  with  the  retention  of  the  old  stock  ? 

Mr.  Thom  Well,  some  of  the  States  I  imagine,  tax  even  that 
process.     But  whatever  they  are,  here  is  the  broad  policy  that  is  here 


asserted,  and  that  is  if  consolidations  are  in  the  public  interest  and 
ought  to  be  carried  out,  the  processes  of  consolidation  ought  not  to 
be  taxed,  because  that  is  an  impediment  in  the  way ;  that  the  States, 
have  given  nothing,  and  the  corporations  have  received  nothings 
except  to  get  what  Congress  says  they  ought  to  get,  consolidation, 
and  therefore  it  is  not  in  the  public  interest  that  there  should  be  this 
great  barrier  of  taxation  in  the  way. 

Mr.  HucDLESTON.  Now,  if  these  corporations  become,, as  I  have 
thought  they  may  become,  Federal  corporations,  they  would  not  be 
subject  to  this  tax  on  their  stock  by  the  States,  would  they  ? 

Mr.  Thom.  If  they  were  incorporated  under  the  Federal  law  they 
would  not  be,  but  I  think  that  idea  of  Federal  incorporation  has  been 
abandoned,  for  the  present,  at  least.  I  do  not  think  it  is  practicable 
now. 

Mr.  HuDDLESTON.  Well,  I  have  the  thought  that  possibly  we  are 
making  Federal  corporations  by  this  act. 

Mr.  Thom.  I  think  there  is  no  basis  for  that  except  in  the  one  case 
which  Mr.  Hoch  brought  out  here  the  other  day,  where  there  is  a 
technical  consolidation  under  the  authority  of  the  act,  and  the  ques- 
tion arises — consolidation  into  a  new  company  and  the  production  of 
a  new  company — and  Mr.  Hoch's  question  was  whether  or  not  that 
was  not  a  Federal  corporation.  I  want  to  say  that  since  that  ques- 
tion was  asked  me  I  have  had  the  opportunity  of  asking  the  same 
question  of  two  men  of  very  high  standing  in  the  legal  departments 
of  two  of  the  largest  railroads  of  the  country  and  they  differ.  One 
of  them  says  it  will  become  a  Federal  corporation,  the  other  that  it 
will  not. 

Mr.  HuDDLESTON.  Would  it  not  be  highly  desirable  to  cover  that 
point  and  take  it  out  of  any  matter  of  doubt  and  say  that  it  shall  be 
a  Federal  corporation  or  shall  not  be  ? 

Mr.  Thom.  I  think  that  what  Mr.  Burtness  said  the  other  day 
would  be  found  to  be  the  practical  solution  of  that.  If  there  is  ever 
an  occasion  for  a  technical  consolidation — which  I  do  not  believe 
you  are  going  to  find  will  ever  be  the  case,  because  I  think  in  prac- 
tice you  are  going  to  find  that  an  existing  corporation  is  going  to 
acquire  other  properties  and  not  become  a  consolidated  corporation — 
it  would  have  these  properties  but  its  identity  would  remain  the 
same,  so  I  do  not  think  that  is  going  to  arise ;  but  if  it  should  arise 
in  any  case,  I  think  in  practice  what  Mr.  Burtness  suggested  here 
would  happen  and  they  would  go  to  some  State  and  take  out  a 
charter.  They  would  not  be  willing  to  rely  upon  this  view,  which 
Mr.  Hoch  presented  with  force  the  other  day  and  which,  as  I  say, 
there  is  a  difference  of  opinion  about  among  lawyers — they  would  not 
be  willing  to  rely  in  so  important  a  matter  upon  a  corporation  created 
in  that,  I  may  say,  inadequate  way,  but  they  would  go,  as  Mr.  Burt- 
ness suggested,  to  some  State  and  take  out  a  charter. 

Mr.  HuDDLESTON.  So  far  as  franchises  and  additional  corporate 
powers  conferred  by  this  bill  are  concerned,  it  is  clear  they  would 
not  be  subject  to  taxation  by  any  State. 

Mr.  Thom.  No;  that  franchise  would  not  be  the  franchise  which 
was  conferred  by  the  Federal  Government. 

Mr.  HuDDLESTON.  So  that  these  corporations  enjoying  such  fran- 
chises would  have  an  advantage  over  corporations  which  derived 
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their  franchises  from  the  States  of  their  creation,  practically  all  of 

which  are  taxable  now.  .        t^^     xr    i 

Mr.  TnoM.  I  do  not  know  that  I  catch  your  question,  Mr.  Hud- 

dleston.  .  xu     a*,  i.      * 

Mr.  HuDDi.ESTON.  It  is  a  very  common  practice  for  the  btates  to 
tax  the  franchises  of  corporations  which  they  create,  and  that  is 
found  to  be  legitimate  by  the  courts,  where  there  is  proper  State 
power.  Now,  these  corporations  that  receive  these  additional  fran- 
chises, get  franchises  which  are  not  subject  to  taxation  by  the  States 
which  created  them,  although  the  franchises  previously  enjoyed  by 
them  would  be  subject  to  taxation,  and  I  wonder  whether  the  in- 
equalitv  and  discrimination  is  desirable. 

Mr.  TnoM.  I  think  it  is  very  desirable  and  inevitable.  You  do 
not  detract  anvthing  from  the  taxing  power  of  the  State  in  respect 
to  those  corporations,  because  all  the  franchises  that  the  States  confer 
are  still  subject  to  taxation  by  the  States.  You  simply  do  not  allow 
the  taxation  of  the  franchise  to  consolidate.  _ 

Mr.  HuDDLESTON.  Well,  it  seems  to  me  that  there  are  additional 
franchises— and  I  do  not  know  of  any  other  name  for  corporate 
powers  conferred,  or  probably  conferred  by  this  bill— that  are  not 
merely  powers  to  consolidate.  These  corporations  consolidating  are 
given  very  considerable  powers  in  excess  of  what  they  previously 
possessed.'it  seems  to  me,  or  may  be  given.  .         •     ^u 

Mr.  Thom.  I  think  whatever  powers  they  have  are  given  in  the 
interest  of  the  National  Government  and  can  not  be  taken  away 
by  anv  one  State. 
'  Mr.*^  HuDDLESTON.  They  can  not  be  taxed. 

Mr.  Thom.  They  can  not  be  taxed  by  any  one  State,  and  that 
is  in  the  interest  of  the  general  public.  ,  ^i    ^  •    *i    * 

There  is  one  thing  that  we  ought  to  appreciate,  and  that  is  that 
the  rights  that  were  acquired  by  the  States  in  going  into  the  Union 
are  State  rights  just  as  much  as  the  rights  reserved  by  the  States 
when  they  went  into  the  Union,  and  in  many  cases  are  of  greater 
value.  One  of  the  rights  that  States  acquired  when  they  went 
into  the  Union  was  to  be  defended  by  the  national  power.  Another 
was  the  right  to  have  post  offices  and  post  roads  conducted  at  the 
expense  of  the  United  States.  Another  was  that  commerce,  in 
which  all  the  States  were  interested,  should  not  be  embarrassed 
and  destroyed  by  one  of  the  States,  and  that  last  consideration  wai 
the  real  consideration  which  brought  about  the  convention  which 
made  this  country  a  union.  Commerce,  the  necessity  for  the  pro- 
tection of  all  the  States  against  the  greed  of  some,  against  the 
narrow  policies  of  some,  was  the  inducing  cause  which  made  this 
country  a  nation,  more  than  any  other.  ^    ^^      x.       x^i, 

Mr.  HuDDLESTON.  To  state  a  concrete  illustration  of  the  thought 
I  have  in  mind.  Colonel,  we  will  take  a  railroad  chartered  under  the 
laws  of  Texas,  which  has  a  franchise  to  do  business  in  Texas  only. 
It  consolidates  with  a  road,  we  will  say,  doing  business  in  Arkansas, 
or  it  absorbs  the  road  doing  business  in  Arkansas,  and  succeeds  to 
the  franchises  over  the  State  of  Arkansas,  which,  of  course,  would 
have  value  in  addition  to  the  franchises  which  it  previously  had. 
The  State  of  Texas  could  not  tax  the  added  value  accruing  to  the 
franchise  of  that  corporation  because  of  this  extension  of  them  to 
another  State. 


Mr.  Thom.  It  could  not;  and  I  do  not  think  it  ought  to.  It 
retains  the  power  of  taxation  of  all  it  gave.  In  addition  to  that, 
what  it  derives  from  the  National  Government  is  given  in  the  exer- 
cise of  its  power  over  the  regulation  of  interstate  commerce,  and  it 
is  not  good  policy  to  allow  the  States  to  tax  the  regulations  of  the 
United  States  of  interstate  commerce. 

Mr.  HuDDLESTON.  Now,  if  instead  of  the  Texas  corporation  acquir- 
ing the  Arkansas  railroad,  a  company  chartered  by  the  laws  of 
the  latter  State  should  acquire  the  railroad  and  franchise  of  the 
Texas  company,  under  this  act  probably  the  State  of  Texas  could 
not  tax  those  franchises. 

Mr.  Thom.  Of  its  own? 

Mr.  HuDDLESTON.  Yes. 

Mr.  Thom.  I  think  it  could. 

Mr.  HuDDLESTON.  That  it  previously  had  taxed? 

Mr.  Thom.  I  think  it  could.  I  don't  think  there  is  any  question 
about  that. 

Mr.  HuDDLESTON.  Now,  what  I  have  in  mind  about  the  matter  is 

conta^ined  in  subdivision  (a)  of  section  211  (1) : 

(a)  The  resiilthip  corporation  «hall  have  all  and  singular  the  rl;?hts, 
privllej?es,  powers,  immunities,  exemptions,  and  franchises  of  each  of  the 
constituent  corporations:  and  it  shall  have  all  iwwers  necessary  or  con- 
venient to  carry  into  effect  any  plan  approved  by  the  commission  under  thi* 
act  and  to  carry  on  an<l  do  the  business  authorized  in  its  franchises. 

We  did  not  decide  yesterday,  I  believe,  what  State  the  consoli- 
dated corporation  would  be  a  citizen  of,  but  if  we  assume  that  the 
Arkansas  corporation,  that  the  consolidation  was  effected  not  by 
a  merger  of  corporations  but  by  a  merger  of  systems,  of  railroad 
systems,  the  acquisition  of  property,  the  Arkansas  corporation  being 
retained  as  an  entity  and  being  clearly  an  Arkansas  corporation 
would  have  power  then  to  operate  in  the  State  of  Texas  and  enjoy 
all  the  franchises  of  the  corporation  which  it  had  succeeded,  but 
in  that  case  it  would  seem  to  me  pretty  likely  that  the  State  of  Texas 
could  not  tax  those  franchises. 

Mr.  Thom.  That  is  not  my  view.  I  think  that  Texas  would  still 
be  able  to  tax  the  franchises  enjoyed  under  its  laws. 

Mr.  HuDDLESTON.  But  that  is  a  point  we  ought  to  make  certain, 
don't  you  think? 

Mr.  Thom.  I  think  it  is  clear  now,  but,  of  course,  we  ought  to 
^ake  anything  clear  that  is  obscure  in  legislation.  I  think  it  is 
clear  now. 

The  Chairman.  Do  you  want  to  say  something  about  section  215, 
Colonel,  and  the  last  two  paragraphs  there? 

Mr.  TmiM.  As  I  understand  section  215,  Mr.  Chairman,  it  pro- 
vides for  a  case  where  there  has  been  submitted  to  the  commission 
a  plan  for  the  issuing  of  certain  securities,  and  the  commission 
approves  it  or  passes  on  it,  and  if  it  approves  them,  there  seems 
to  be  no  reason  for  reauiring  another  proceeding  under  section  20 
(a),  for  them  to  say,  "  Yes,  we  approve  of  the  issuance  of  securities 
which  we  approved  of  in  the  plan  that  was  presented  to  us."  That 
is  all  I  understand  that  section  215  is. 

Mr.  Hoch.  Right  in  that  connection,  I  have  a  note  to  call  your 
attention  to  the  words  in  line  9 :  "  in  accordance  with,"  and  the  same 
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words  used  in  the  next  paragraph.  This  is  perhaps  very  technical, 
but  it  seems  to  me  that  that  is  a  little  broader  than  is  necessary 
to  carry  into  effect  the  idea  we  are  trying  to  enact  here.  The  point 
is,  I  take  it,  that  the  securities  which  are  issued  in  pursuance  of  an 
order  under  this  title  shall  not  be  subjected  to  the  provisions  of 
20a,  but  you  might  have  other  securities,  that  are  "  in  accordance 
with  "  the  terms  but  are  not  securities  issued  in  pursuance  of  a  con- 
solidation order.  I  do  not  know  whether  I  make  myself  clear  or  not. 
I  take  it  there  is  no  purpose  here  to  take  out  from  under  the  provi- 
sions of  section  20a  which  has  to  do  with  the  issuance  of  securities, 
the  case  of  any  securities  except  those  which  are  issued  in  direct 
pursuance  of  an  order  under  this  title. 

Mr.  Thom.  Under  direct  authority  and  in, pursuance  of  the  order. 
I  interpret  "  if  in  accordance  with  "  here  as  meaning  that.  Now, 
if  it  does  not,  there  is  another  case  to  clear  up. 

Mr.  HocH.  It  seems  to  me  it  might  not  only  cover  those  but  might 
cover  other  securities  subsequently  issued  by  this  corporation. 

Mr.  Thom.  I  do  not  see  how  the  latter  would  be  in  accordance  with 
the  terms  of  the  order. 

Mr.  HocH.  Possibly  not.  I  am  just  feeling  my  way  as  to  whether 
there  is  any  possibility  there. 

Mr.  Thom.  Of  course  I  would  suppose  that  there  was  no  purpose 
to  do  that.  It  is  certainly  not  my  purpose  to  advocate  it.  My 
purpose  and  advocacy  here  is  simply  to  say  that  if  there  has  been 
an  approval  of  the  issuance  of  securities  by  the  commission  in  the 
process  of  approving  a  plan  for  a  consolidation,  there  would  be  no 
necessity  then  to  go  to  another  proceeding  under  20a  for  that  issue 
of  security. 

Mr.  HocH.  The  word  "  accordance  "  is  a  very  broad  word. 

Mr.  HuDDLESTON.  It  seems  to  denote  "  in  harmony  with." 

Mr.  HocH.  Yes,  that  is  the  very  thing.  That  is  a  good  expres- 
sion.   It  is  in  harmony  with. 

Mr.  Thom.  Well,  I  have  no  doubt  that  Mr.  Alvord  will  take  that 
under  consideration  when  he  is  considering  these  things. 

Mr.  HuDDLESTON.  You  might  make  it  "  where  authorized  by  the 
order  of  the  Interstate  Commerce  Commission,"  or  "  where  author- 
ized by  the  terms  and  conditions,"  and  so  forth. 

Mr.  Thom.  Well,  that  might  be  put  "  if  authorized  by  the  order 
of  the  commision,  issued  under  this  title,  approving  the  plan." 

Mr.  Hoch.  Yes;  that  would  limit  it  to  what  you  are  trying  to 
cover  solely. 

Mr.  Thom.  That  is  all  I  am  advocating,  and  I  think  it  is  so  ex- 
pressed now,  but  with  great  respect  to  those  gentlemen  that  do  not 
think  it  does. 

Mr.  Hoch.  I  am  inclined  to  think  it  does,  only  I  think  it  is 
somewhat  debatable.  'Of  course,  it  is  always  desirable  to  get  rid 
of  debate  if  you  can. 

Mr.  Thom.  Now  then,  in  No.  2  of  that  section,  which  reads: 

(2)  The  provisions  of  paragraph  (18),  (19),  and  (20)  of  section  1  shall 
not  apply  to  any  extension,  enlargement,  or  abandonment  of  properties,  il 
in  accordance  with  the  terms  and  conditions  of  an  order  issued  by  the  com- 
mission under  this  title,  approving  a  plan,  nor  shall  such  paragraphs  apply 
to  any  construction,  acquisition,  or  operation  of  lines  or  transportation  over 
such  lines,  in  pursuance  of  the  extension,  enlargement,  or  abandonment. 


My  understanding  of  what  is  intended  there  is  simply  to  say  that 
having  in  the  consolidation  proceeding  already  passed  on  these  pro- 
posals embraced  in  sections  18,  19,  and  20,  it  shall  not  be  necessary 
for  an  additional  proceeding  in  order  to  get  the  authority  of  the 
commission,  and  thus  the  word  "  accordance  "  might  be  "  if  author- 
ized." .     ,     , 

Mr.  Hoch.  I  had  a  note  on  that  same  question,  and  particularly 
with  reference  to  line  18,  which  provides  that  the  transportation  over 
such  lines  shall  not  be  subjected  to  the  provisions  of  paragraphs  18, 
19,  and  20  of  section  1.  I  have  been  trying  hastily  here  to  examine 
18,  19,  and  20,  which  are  the  paragraphs  referring  to  the  matter  of 
extensions,  and  I  am  not  sure  from  this  hasty  reading  of  it  just  what 
you  mean  by  "  transportation  over  such  lines  "  shall  not  be  subjected 
to  the  provisions  of  those  paragraphs.  Here  is  an  extension  that 
is  authorized  by  virtue  of  a  consolidation  process,  now  then  you  pro- 
vide, for  some  reason  here,  that  after  you  have  authorized  that 
extension,  transportation  over  that  extension  shall  not  be  subjected 
to  the  provisions  of  the  present  law.  I  do  not  know  whether  there 
are  any  provisions  with  reference  to  transportation  over  those  exten- 
sions under  the  present  law. 

Mr.  Alvord.  Paragraphs  18,  19,  and  20  prohibit  transportation  as 
well  as  the  addition  or  extension  or  enlargement. 

Mr.  Hoch.  I  do  not  understand  that,  Mr.  Alvord. 

Mr.  Alvord.  Paragraph  18  provides : 

After  90  days  after  this  paragraph  takes  effect,  no  carrier  by  railroad 
subject  to  this  act  shall  undertake  the  extension  of  its  line  of  railroad,  or 
the  construction  of  a  new  line  of  railroad. 

The  Chairman.  He  is  reading  from  the  law. 

Mr.  Alvord.  Paragraph  18  of  section  1. 

Mr.  Hoch.  Well,  it  is  getting  somewhat  involved,  but  let  me  read 
here,  beginning  on  line  16 :  "  §or  shall  such  paragraphs  " — ^namely 
18,  19,  and  20 — "  apply  to  any  construction,  acquisition,  or  operation 
of  such  lines,  in  pursuance  of  the  extension,  enlargement,  or  aban- 
donment." Now,  what  transportation  over  the  line  provided  for  in 
this  extension  under  the  consolidation  is  to  be  taken  out  from  under 
the  provisions  of  18,  19,  and  20? 

Mr.  Alvord.  The  sole  purpose  of  the  provision  is  to  relieve  from 
the  provision  in  paragraph  18,  section  1,  which  says  that  no  carrier 
shall  engage  in  transportation  over  any  new,  extended,  or  enlarged 
line  until  the  commission  has  issued  a  certificate.  If  you  will  read 
the  compilation,  beginning  in  the  fifth  line,  paragraph  18 

Mr.  Hoch  (interposing).  If  that  is  the  case  I  do  not  see  what  is 
the  use  of  all  that  latter  language.  Why  not  just  stop  at  the  word 
''plan"  in  line  16?  That  provides  that  the  paragraph  does  not 
apply.  That  is  all  there  is  to  it.  However,  that  can  be  examined 
later. 

Mr.  Thom.  Now,  Mr.  Chairman,  there  is  one  other  feature  that  I 
want  to  make  a  brief  comment  on.  That  is  section  216.  The  Senate 
bill  undertakes  to  legislate  as  to  what  shall  happen  after  the  expira- 
tion of  a  given  number  of  years,  legislating  now.  It  says  that  at 
the  end  of  three  years  or  five  years,  I  have  forgotten  which,  certain 
things  shall  happen  by  virtue  of  that  act;  that  is  to  say,  that  the 
commission  shall  do  specific  things  there  pointed  out.  I  dissent  very 
earnestly  from  the  wisdom  of  such  a  provision  for  two  reasons: 
First,  because  it  is  compulsory.    It  is  intended  to  apply  compulsion 
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at  the  end  of  a  given  period,  and  for  the  additional  reason  that  it  is 
attempting  to  say  now  what  legislation  shall  come  into  effect  five 
years  hence.  I  think  it  is  very  much  wiser  for  Congress  to  legislate 
as  to  what  shall  take  effect  at  the  time  of  the  legislation  and  in  the 
light  of  conditions  then  existing. 

I  have  always  been  impressed  by  somethinj:^  that  was  said  by  a 
very  eminent  man  coming  from  your  State,  mv.  Parker,  Mr.  James 
C.  Carter,  who  was  at  the  head  of  the  New  York  bar  at  one  time, 
and  in  my  early  life  I  had  the  privilege  of  listening  to  him  make 
an  address  on  the  subject  of  the  common  law  and  the  making  of  a 
code  of  laws.  Mr.  David  Dudley  Field  was  the  gieat  apostle  of 
codification,  and  Mr.  Carter  and  he  were  always  in  mortal  combat  on 
the  question  of  whether  or  not  the  common  law  was  the  proper 
system  or  a  codification  of  laws  was  the  proper  system,  Mr.  Field 
contending  that  man's  mind  was  able  to  make  a  schedule  in  writing 
of  all  the  laws  applicable  to  all  conditions  that  might  arise,  and 
Mr.  Carter  was  an  apostle  of  the  common  law  and  he  used  to  say 
that  the  beauty  and  the  glory  of  the  common  law  was  that  it 
expanded  by  natural  evolutionary  processes  to  take  care  of  every 
condition  that  may  arise  in  the  future,  and  he  denied  the  power  of 
man's  mind  to  make  a  schedule  to-day  for  all  the  future  as  to  what 
the  law  should  be,  and  used  this  illustration :  He  said  you  might 
as  well  ask  of  the  naturalist  to  classify  the  fauna  and  the  flora  of 
an  unknown  world.  Well,  I  think  that  is  true  of  lejjislation.  You 
can  not  legislate  with  wisdom  until  vou  know  your  tacts.  You  can 
not  legislate  for  an  unknown  worlcl,  and  you  do  not  know  what 
transportation  is  going  to  be  five  years  hence. 

What  is  the  relation  of  the  waterways  of  this  country  to  the 
railroads  of  the  country  in  five  years?  What  is  going  to  be  the 
relation  of  highway  transportation  to  the  railroads  in  five  years? 
What  is  going  to  be  the  relation  of  aerial  transportation  to  the  rail- 
roads in  five  years?  And  is  it  not  far  better  to  do  as  is  here  done, 
to  say  that  at  the  end  of  a  certain  number  of  years  the  commission 
shall  state  to  Congress  the  facts  then  existing,  and,  in  the  light 
of  the  facts  as  they  see  them,  make  recommendations  as  to  what  Con- 
gress had  better  do  then?  I  think  it  is  infinitely  preferable  and 
infinitely  wiser. 

The  Chairman.  Are  there  any  other  questions  ? 

We  are  very  much  obliged  to  you,  Colonel  Thom. 

Mr.  Thom.  I  am  certainly  very  much  obliged  to  the  committee. 

May  I  ask  for  this  privilege,  Mr.  Chairman?  Doubtless  there 
are  going  to  be  some  amendments  that  will  be  originated  by  the 
committee  or  prepared  by  your  counsel  here,  and  I  would  like  to 
have  an  opportunity  to  see  the  amendments  suggested  and  talk  them 
over  with  your  counsel,  so  as  to  be  able  to  make  any  suggestions 
that  occur  to  me. 

The  Chairman.  That  will  be  entirely  agreeable. 

(Pursuant  to  the  request  of  the  committee,  Mr.  Alvord  submitted 
the  following  memorandum:) 

MEMORANDUM 

[Decisions  of  the  Interstate  Commerce  Commission  under  paragraph    (2)   of  section  6 

of  the  interstate  commerce  act,  as  ameudedj 

Paragraph  (2)  became  a  part  of  section  5  of  the  interstate  commerce  act 
by  an  amendment  made  by  section  407  of  the  transportation  act,  1920.  (41 
Stat.  456,  480-481.)    The  paragraph  reads  as  follows: 


(2)  Whenever  the  Commission  is  of  opinion,  after  hearing,  upon  applica- 
tion of  any  carrier  or  carriers  engaged  in  the  transportation  of  passengers  or 
property  subject  to  this  Act,  that  the  acquisition,  to  the  extent  indicated  by 
the  commission,  by  one  of  such  carriers  of  the  control  of  any  other  such  car- 
rier or  carriers  either  under  a  lease  or  by  the  purchase  of  stock  or  in  any 
other  manner  not  involving  the  consolidation  of  such  carriers  into  a  single 
system  for  ownership  and  operation,  will  be  in  the  public  interest,  the  Com- 
mission shall  have  authority  by  order  to  approve  and  authorize  such  acquisi- 
tion, under  such  rules  and  regulations  and  for  such  consideration  and  on 
such  terms  and  conditions  as  shall  be  found  by  the  Commission  to  be  just  and 
reasonable  in  the  premises. 

The  decisions  of  the  commission  entered  prior  to  April  17,  1926,  and  pub- 
lished, have  been  examined  in  preparing  the  memorandum. 

Although  no  assurance  can  be  given  that  all  the  decisions  of  the  Interstate 
Commerce  Commission  under  the  paragraph  are  cited,  it  is  believed  that  the 
more  imiwrtant  decisions  are  included  in  the  memorandum. 

General  discussions  of  the  consolidation  provisions  of  section  5  will  be 
found  in  65  I.  C.  C.  105 ;  72  I.  C.  C.  128 ;  86  I.  C.  C.  371,  373  et  seq. ;  90  I.  C.  C. 
732;  and  in  tlie  Nickel  Plate  decision  (March  2,  1926),  105  I.  C.  C.  — .  The 
decisions  have  been  classified,  for  convenience  and  reference,  according 
to  the  method  of  acquisition  approved  or  proposed  in  the  application. 

MERGER 

Application  denied. 

76  I.  C.  C.  797,  March  19,  1923 :  Applications  of  the  Boston  &  Maine  Railroad 
for  authority  to  acquire  by  merger  the  coriwrate  property,  rights,  credits,  and 
franchises  of  its  subsidiaries — ^the  York  Harbor  &  Beach  Railroad  Co.;  the 
Sullivan  County  Railroad;  the  Vermont  Valley  Railroad;  the  Barre  &  Chelsea 
Railroad  Co. ;  the  Montpelier  &  Wells  River  Railroad ;  and  of  the  proprietors 
of  Portsmouth  Bridge — were  dismissed  upon  the  ground  that  the  contemplated 
merger  would  involve  the  consolidation  of  the  applicant  and  the  subsidiary 
comiianies  into  a  single  system  for  ownership  and  operation,  that  the  commis- 
sion was  without  jurisdiction  under  paragraph  (2)  of  section  5,  and  that  the 
applications  were  premature  under  paragraph  (6)  of  section  5. 

PUBCHASE  OF  PROPERTY 

Applications  approved. 

70  I.  C.  C.  31.  June  29,  1921 :  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Rail- 
way Co.  was  granted  authority  to  purchase  all  the  property  used  for  railroad 
purposes  by  the  Wisconsin  &  Northern  Railway  Co.,  and  (under  section  20a) 
Issue  bonds  in  part  payment  for  such  property. 

70  I.  C.  C.  328,  August  10,  1921:  The  Northern  Pacific  Railroad  Co.  was 
authorized  to  acquire  all  the  properties  of  the  Billings  &  Central  Montana 

Railway  Co. 

70  1.  C.  C.  550,  October  25,  1921 :  The  Chesapeake  &  Ohio  Railway  Co.  was 
authorized  to  acquire  by  purchase  the  proi^erty,  rights,  and  franchises  of 
the  Chesapeake  &  Ohio  Northern  Railway  Co.,  and  (under  section  20a)  to 
assume,  in  part  payment,  an  outstanding  obligation  of  the  Chesapeake  &  Ohio 
Northern  Railway. 

Application  denied. 

70  I.  C.  C.  682,  Dec.  10,  1921 :  The  Pittsburgh  &  West  Virginia  Railway  Co. 
applied  for  authority  under  section  20a  to  issue  capital  stock  and  to  assume 
liability  in  connection  with  its  acquisition  of  the  property,  franchises,  rights, 
and  credits  of  the  West  Side  Belt  Railroad  Co.  All  the  stock  of  the  Belt 
Co.  had  been  acquired  by  the  Pittsburgh  Co.  (65  I.  C.  C.  124),  but  no  authority 
had  been  obtained  for  the  acquisition  by  the  Pittsburgh  Co.  of  the  property, 
franchises,  rights,  and  credits  of  the  Belt  Co.  The  application  was  denied 
upon  the  ground  that  the  proposed  issue  and  assumption  of  obligation  and 
liability  were  not  for  a  lawful  purpose  prior  to  a  grant  of  authority  under 
section  5  for  the  proposed  acquisition. 

In  Pittsburgh  &  West  Virginia  Railway  Co.  v.  The  Interstate  Commerce 
Commission   (Court  of  Appeals,  D.  C;  1923),  293  Fed.  1001,  an  appeal  from 
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the  Supreme  Court  of  the  District  of  (Columbia  dismissing  a  bin  for  an 
injunction  to  restrain  the  Attorney  General  and  the  Interstate  Commerce 
Commission  from  proceeding  to  enforce  penalties  or  forfeitures  or  otherwise 
interfering  with  the  issuance  of  stock  and  the  assumption  of  liabilities  was 
dismissed,  upon  the  ground  that  the  judgment  of  the  commission  under  sec- 
tion 20a  can  not  be  reviewed  by  the  courts.  An  apiieal  to  the  Sui)reme  Court 
was  allowed,  but  was  dismissed  on  motion  of  counsel  for  the  railway  com- 
pany on  November  24,  1924  (266  U.  S.  640). 

*  j  -.  '  ?  ^ 

LEASE  OF  PROPERTY 

Applications  approved. 

65  I.  C.  C.  105,  August  13,  1920:  The  proposed  lease  to  the  St.  Louis  South- 
western Railway  Co.  of  all  the  property  owned  or  thereafter  acquired  by  the 
Valley  Terminal  Railway,  a  nonoperating  company,  was  approved  for  a  period 
of  two  years,  but  a  provision  in  the  lease  that  it  was  to  remain  in  effect  until 
terminated  by  mutual  agreement  was  disapproved. 

70  I.  C.  C.  299,  August  5.  1921 :  The  Pennsylvania  Railroad  Co.  was  author- 
ized to  acquire  by  lease  the  control  of  the  railroad  proiierty  and  franchise, 
including  certain  terminals  and  ferry  and  transfer  facilities  of  the  New  York, 
Philadelphia  &  Norfolk  Railroad  Co.  for  a  term  of  999  years.  The  Pennsyl- 
vania owned  all  the  capital  stock  of  the  Norfolk,  and  the  authorization  was 
given  upon  the  express  condition  that  the  Pennsylvania  was  not  to  sell,  pledj,'e, 
or  otherwise  dispose  of  the  capital  stock  of  the  Norfolk,  or  any  part  thereof, 
without  the  consent  of  the  commission. 

70  I.  C.  C.  301,  August  5,  1921 :  The  Pennsylvania  Railroad  Co.  was  author- 
ized to  acquire,  by  lease,  control  of  the  railroad,  property,  and  franchises  of 
the  Cumberland  Valley  &  Martinsburg  Railroad  Co.  for  the  term  of  999  years. 
The  Pennsylvania  owned  all  the  outstanding  capital  stock  of  the  company, 
and  the  commission's  approval  was  given  upon  the  similar  express  condition 
prohibiting  disposition  of  the  stock. 

70  1.  C.  C.  303,  August  5,  1921 :  The  Pennsylvania  Railroad  Co.  was  author- 
ized to  acquire,  by  lease,  the  railroad,  proi>erty,  and  franchises  of  the  Perth 
Amboy  &  Woodbridge  Railroad  Co.,  a  nonoperating  company,  for  the  term  of 
9491^  years,  or  until  the  termination  01  an  existing  lease  of  the  United  New 
Jersey  Railroad  &  Canal  Co.  to  the  Pennsylvania.  The  Pennsylvania,  as 
lessee  of  the  United  New  Jersey,  owned  all  the  outstanding  stock  of  the 
Perth  Amboy  and  had  operated  the  Perth  Amboy*s  railroad  since  1889.  The 
authorization  was  given  upon  the  similar  express  condition  prohibiting  disposi- 
tion of  the  stock. 

70  I.  C.  C.  306,  August  5,  1921 :  The  Pennsylvania  Railroad  Co.  was  author- 
ized to  acquire,  by  lease,  the  railroad,  property,  and  franchises,  of  the  New 
York  Bay  Railroad  Co..  for  the  term  of  949%  years,  or  until  the  termination 
of  the  lease  of  the  United  New  Jersey  Railroad  &  Canal  Co.  to  the  Pennsyl- 
vania. The  Pennsylvania,  as  les.see  of  the  United  New  Jersey,  owned  all  the 
outstanding  stock  of  the  New  York,  and  the  railroads  had  been  oix»rated  as  one 
system  for  many  years.  The  authorization  was  given  upon  the  similar  express 
condition  prohibiting  disposition  of  the  stock. 

70  I.  C.  C.  396,  August  25,  1921 :  Henry  S.  Hastings,  receiver  of  the  Pitts- 
burgh, Shawmut  &  Northern  Railroad  Co.,  was  authorized  to  acquire,  by 
lease,  control  of  the  Rochester,  Hornellsville  &  Lackawanna  Railroad.  The 
lease  was  to  remain  in  full  force  and  effect  until  terminated  by  either  party 
upon  six  months'  notice,  but  in  any  event  was  to  terminate  at  the  end  of 
the  receivership  of  the  Pittsburgh. 

70  I.  C.  C.  405,  August  29,  1921 :  The  Maine  Central  Railroad  Co.  was 
authorized  to  acquire,  by  lease,  control  of  the  Belfast  &  Moosehead  Lake 
Railroad  Co.  The  proposed  lea.se  was  actually  a  renew^al  of  an  existing 
lease,  which  expired  the  day  following  the  day  of  the  filing  of  the  joint 
application,  except  that  the  proposed  lease  substituted  a  provision  for  in- 
definite continued  operation  for  the  fixed  term  of  50  years  in  the  prior  lease. 
70  I.  C.  C.  425,  September  2,  1921:  The  Mississippi  Central  Railroad  Co. 
was  authorized  to  acquire,  by  lea.se,  the  control  of  a  branch  line  of  the 
Gulf,  Mobile  &  Northern  Railroad  Co.  The  term  of  the  proposed  lease 
coincided  with  the  duration  of  a  trackage  contract,  which  was  to  continue 
for  three  years  and  thereafter  until  terminated  by  either  party  on  12  months* 
notice  to  the  other. 

70  I.  C.  C.  485,  September  26,  1921:  The  Texas  &  New  Orleans  Railroad 
Co.  was  authorized  to  acquire  control,  by  lease,  of  the  Texas  State  Railroad, 
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for  a  term  of  five  years.  The  contract  on  behalf  of  the  State  Railroad  was 
entered  into  by  a  board  of  managers  for  the  railroad,  created  by  the  Texas 
Legislature,  under  authority  of  the  Texas  statute,  and  had  been  confirmed 
and  ratified  by  the  Legislature  of  Texas  and  approved  by  the  governor. 

70  I.  C.  C.  514,  October  14,  1921:  The  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Co.  was  authorized  to  acquire  control,  by  lease,  of  the  railroad  of  the 
California  Southern  Railroad  Co.,  for  a  term  of  10  years  and  thereafter 
from  year  to  year,  subject  to  the  right  of  either  party  to  terminate  the 
lease  at  any  time  upon  90  days'  notice.  The  Santa  Fe  Land  Improvement 
Co.,  a  corporation  controlled  by  the  Santa  Fe,  held  an  option,  which  it 
stated  it  intended  to  exercise,  to  purchase  all  the  capital  stock  and  bonds 
of  the  California. 

70  I.  C.  C  694,  December  10,  1921 :  The  acquisition  by  the  Chesapeake  &  Ohio 
Railway  Co..  by  lease,  of  the  property,  rights,  and  franchises  of  the  Chesapeake 
&  Ohio  Railway  Co.  of  Indiana  was  authorized  and  approved. 

72  I.  C.  C.  128,  July  10,  1922 :  The  Pennsylvania  Railroad  Co.  was  authorized 
to  acquire  control,  by  lease,  of  the  railroad  and  leaswl  lines  of  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railroad  Co.  (the  Panhandle),  for  the  term  of 
999  years.  The  Penn.sylvania  and  the  Pennsylvania  Co.  (a  corporation  whose 
entire  stock  is  held  by  the  Pennsylvania)  owned  77.54  per  cent  of  the  entire 
capital  stock  of  the  Panhandle.  The  authorization  was  upon  the  express  con- 
dition that  the  Pennsylvania  Co.  and  the  Pennsylvania  Railroad  should  not 
sell,  pledge,  or  otherwise  dispose  of  the  capital  stock  of  the  Panhandle,  now 
owned  or  controlled  by  them  or  either  of  them,  or  any  part  thereof,  without 
the  consent  of  the  commission.  The  application  was  considered  and  approved 
by  the  entire  commission,  with  Commissioner  Potter  concurring  (Commis- 
sioners I^wis  and  Cox  concurring  with  him),  and  Commissioners  Hall.  Daniels, 
Eastmen  (Commissioner  Aitchi.son  concurring  with  him),  and  Campbell  dis- 
senting. This  case  is  probably  the  leading  case  involving  a  long-time  lease 
and  the  condition  against  subsequent  disposition  of  stock. 

72  I.  C.  C.  243.  July  21,  1921:  Upon  joint  application  by  the  New  York 
Central  Railroad  Co..  the  Toledo  &  Ohio  Central  Railway  Co..  and  the  Kana- 
waha  &  Michigan  Railway  Co.,  the  following  leases  were  approved:  (a)  the 
lease  to  the  Kanawaha  &  Michigan  of  the  railroads,  properties,  and  franchises 
of  the  Kanawaha  &  West  Virginia  Railroad  Co.;  (b)  the  lease  to  the  Toledo  of 
the  railroads,  properties,  and  franchises  of  the  Zanesville  &  Western  Railway 
Co.  and  of  <he  Kanawaha  &  Michigan,  including  an  assignment  of  the  lease 
under  (a)  ;  and  (c)  the  lease  to  the  New  York  Central  of  the  railroads,  prop- 
erties, and  franchises  of  the  Toledo,  including  assignments  of  the  leaseholds 
authorized  to  be  acquired  by  the  latter  company.  Each  of  the  proposed  leases 
was  for  the  term  of  the  corporate  existence  of  the  lessor.  The  New  York 
Central  for  a  number  of  years  has  owned  the  entire  capital  stock  of  the 
Toledo;  the  Toledo  since  1914  has  owned  99.4  per  cent  of  the  capital  stock  of 
the  Kanawaha  &  Michigan,  and  owns  all  of  the  capital  stock  of  the  Zanesville 
&  Western ;  and  the  Kanawaha  &  Michigan  owns  all  of  the  capital  stock  of 
the  Kanawaha  &  West  Virginia.  The  authorization  was  upon  the  similar 
express  condition  prohibiting  disposition  of  the  stock. 

72  I.  C.  C.  260,  July  22,  1922 :  The  Pennsylvania  Railroad  Co.  was  authorized 
to  acquire  control,  by  lease,  of  the  railroad  and  property  of  the  Grand  Rapids 
&  Indiana  Railway  Co.  for  the  term  of  999  years.  The  Pennsylvania  owned 
98.66  per  cent  of  the  outstanding  capital  stock  of  the  Grand  Rapids.  The 
authorization  was  upon  the  similar  express  condition  prohibiting  disiX)sition 
of  the  stock.  <    . 

72  I.  C.  C.  674.  October  5,  1922 :  The  Pennsylvania  Railroad  Co.  was  author- 
ized to  acquire  control,  by  lease,  of  the  properties  of  five  of  its  subsidiaries, 
for  a  term  of  999  years.  The  Pennsylvania  company  (the  entire  capital  stock 
of  which  was  held  by  the  Pennsylvania)  owmed  the  entire  capital  stock  of 
each  lessor,  except  directors'  qualifying  shares. 

76  I.  C.  C.  294.  December  23.  1922:  The  Illinois  Central  Railroad  Co.  was 
authorized  to  acquire  control,  by  lease,  for  a  term  of  99  years,  of  the  new  line 
of  railroad  authorized  to  be  constructed  by  the  Chicago.  St.  Louis  &  New  Or- 
leans Railroad  Co.  and  a  line  authorized  to  be  acquired  by  purchase  by  the 
Chicago,  St.  Louis  &  New  Orleans  from  the  Kentucky  Midland  Railroad  Co. 
The  entire  capital  stock  of  the  Chicago  is  owmed  by  the  Illinois  Central,  and 
the  Illinois  Central  operates  the  railroad  of  the  Chicago  under  a  lease  for  99 
years. 
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79  I.  C.  C.  33,  March  24,  1923:  The  Wisconsin  Central  Railway  Co.  was 
authorized  to  acquire  control,  by  lease,  of  a  part  of  the  railroad  of  the  Stanley, 
Merrill  &  Phillips  Railway  Co.,  for  a  term  of  10  years  with  a  rij;ht  to  renew 
for  two  additional  i>eriods  of  five  years  each ;  and  the  Minneaiwlls,  St.  Paul 
A  Sault  Ste.  Marie  Railway  Co.  (which  operates  the  line  of  the  Wl.sconsin 
Central  under  a  lease  or  operating  contract  entered  into  April  1,  11)()9,  for  a 
term  of  99  years),  was  authorized  to  ac<iuire  control  of  the  line  leased  by  the 
Wisconsin  Central,  under  the  terms  of  the  1909  lease. 

86  1.  C.  C.  116.  December  24.  1923 :  The  New  York.  Ontario  &  Western  Railway 
Ck).  was  authorized  to  ac^piire  control,  by  lease,  of  the  railroads  of  the  Utlca, 
Clinton  &  Blnghamton  Railroad  Co.,  and  the  Rome  &  Clinton  Railroad  Co., 
for  the  terms  of  the  charters  of  the  I'tica  and  Rome  companies.  resi)ectively. 
and  any  and  every  renewal  or  extension  thereof.  The  authorized  lease  cou- 
tiuued  In  effect  a  relation  that  had  exLsted  for  more  than  35  years. 

86  I.  C.  C.  119,  December  22,  1923 :  The  Chicago,  Rock  Island  &  Pacific  Rail- 
way Co.  was  authorized  to  acquire  control,  by  lease,  of  the  railways,  franchises 
(other  than  the  franchise  to  be  a  corporation),  and  other  proi>erty  of  the  Keo- 
kuk &  Des  Moines  Railway  Co.  The  lease  was  practically  a  renewal  of  a 
prior  lease,  and  was  to  continue  during  the  pendency  of  the  receivership. 

90  I.  C.  C.  368,  July  5,  1924:  The  Oklahoma  City— A<la— Atoka  Railway  Co. 
was  authorized  to  acquire  control,  by  lease,  of  a  line  of  railroad  owned  by  the 
Missouri— Kansas — Texas  Railroad  Co.  and  to  acquire  the  right  to  use  jointly 
with  the  M — K — T  the  terminal  facilities  of  that  carrier  at  Atoka,  for  a  term 
of  one  year  and  thereafter  until  the  expiration  of  90  days  from  notice  of 
Intention  to  terminate.  The  M— K— T  guaranteed  the  applicant  against  loss 
in  excess  of  $10,000  per  annum  from  the  operation  of  the  leased  line. 

94  I.  C.  C.  87.  Noveml»er  14,  1924:  The  Chicago.  Ro<'k  Island  &  Pacific 
Hallway  Co.  was  authorized  (a)  to  acquire  the  rights  of  the  successful 
bidder  at  foreclosure  sale  to  acquire  by  purchase  the  line  of  railroad  formerly 
belonging  to  the  Keokuk  &  Des  Moines  Railway  Co.;  (b)  to  cause  such  line 
of  railroad  to  be  conveyed  to  the  St.  Paul  &  Kansas  City  Short  Line  Railroad 
Co.  (all  of  the  railroad  of  which  had  l)een  leased,  together  with  after- 
acquired  property,  to  the  Rock  Island)  ;  and  (c)  to  have  the  lines  so  con- 
yeyed  Included  In  the  lease  under  which  the  proi>ertles  of  the  short  line  are 
operated  by  the  Rock  Island,  for  a  i)erlotl  of  99  years. 

94  I.  C.  C.  93,  November  14,  1924:  New  York  Central  Railroad  Co.  was 
authorized  to  acquire  control,  by  lease,  of  the  Hudson  RlveF  Connecting 
Railroad  Co.  and  all  the  franchises  and  facilities  appurtenant  thereto  (Includ- 
ing "  both  owned  and  hereafter  to  »>e  accpiired " ) .   for  a  term  of  one  year. 

94  I.  C.  C.  221,  December  3,  1924 :  The  Edward  Hines  Yellow  Pine  Trustees, 
(which  operated  the  Mississippi  Southern  Railroad)  was  authorized  to  acquire 
control,  by  lease,  of  a  part  of  the  line  of  railroad  of  the  Gulf  &  Ship  Island 
Railroad  Co.,  for  a  period  of  15  years,  or  for  such  period  as  may  be  necessary 
for  the  removal  of  certain  timber. 

94  I.  C.  C.  295,  December  23.  1924:  The  Chesapeake  &  Ohio  Railway  (3o. 
filed  an  application  for  authority  to  acquire  control  of  (a)  the  Ashland  Coal 
&  Iron  Railway  Co.  by  purchase  of  Its  entire  capital  stock,  except  directors' 
qualifying  shares,  and/or  by  lease  and  operation  of  Its  railroad;  (b)  the  Long 
Fort  Railway  Co..  by  purchase  of  its  entire  capital  stock  and  all  of  Its 
issued  mortgage  bonds  and  other  capital  Indebtedness,  and/or  by  lease 
and  operation  of  its  railroad;  and  (c)  the  Millers  Creek  Railroad  Co.  by 
purchase  of  Its  entire  capital  stock  and  capital  Indebtedness,  and /or  by  lease 
or  operation  of  Its  railroad.  The  applicant  withdrew  its  application  except  in 
so  far  as  It  requested  authority  to  acquire  control,  by  lease,  of  the  railroads 
of  the  three  companies.  The  applicant  owned  all  the  capital  stm^k  of  the 
three  companies  and  esich  of  the  leases  was  for  a  term  of  one  year  and  there- 
after, subject  to  termination  upon  30  days'  notice.  The  acquisition  of  control 
by  lease  was  approved  and  authorized,  with  a  proviso  that  nothing  In  the  order 
should  be  construed  as  authorizing  the  Chesapeake  &  Ohio  to  purchase  the 
railroads. 

99  I.  C.  C.  207,  June  4,  1925 :  The  Buffalo,  Rochester  &  Pittsburgh  Railway 
Co.  was  authorized  to  acquire  c<mtrol,  by  lease,  of  the  railroad  of  the  Rural 
Valley  Railroad  Co.,  upon  the  acquisition  thereof  by  the  Allegheny  &  Western 
Railway  Co.,  In  accordance  with  the  terms  of  an  existing  lease. 

99  I.  C.  C.  319,  June  30,  1925:  The  Southern  Pacific  Co.  was  authorized  to 
acquire  control,  by  lease,  of  the  railroad  of  the  Lake  Tahoe  Railway  &  Trans- 
portation Co.  for  a  period  of  99  years. 
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99  I.  C.  C.  450,  August  5,  1925:  The  Stewartstown  Railroad  Co.  was  au- 
thorized to  acquire  control,  by  lease,  of  the  line  of  railroad  of  the  New  Park 
6c  Fawn  Grove  Railroad  for  a  term  of  99  years,  renewable  for  an  additional 
term  of  99  years  at  the  applicant's  option,  but  subject  to  termination  by  either 
party  upon  30  days'  notice.  The  applicant  owned  871  of  the  981  shares  of  out- 
standing capital  stock  of  the  New  Park  Co. 

99  I.  C.  C.  641,  September  9,  1925 :  The  St.  Louis  Southwestern  Railway  Co. 
of  Texas  was  authorized  to  acquire  control,  by  lease,  of  the  railroad  and  other 
property  of  the  Stephenville  North  &  South  Texas  Railway  Co.  for  a  ternai 
of  two  years,  with  an  option  to  the  St.  Louis  Co.  for  a  further  extension  of 
the  term  for  a  period  not  to  exceed  38  years.  The  authority  was  supplemental 
to  the  authority  granted  In  86  I.  C.  C.  688,  granting  authority  for  the  acquisition 
of  control  for  a  period  of  two  years. 

99  I.  C.  C.  667.  September  12,  1925:  The  Lehigh  Valley  Railroad  Co.  and 
the  Reading  Co.  were  authorized  to  acquire  control,  by  lease,  of  the  railroad 
of  the  Ironton  Railroad  Co.  for  a  term  of  25  years.  Each  of  the  applicants  had 
been  previously  authorized  to  acquire  and  had  acquired  by  purchase  50  per 
cent  of  the  capital  stock  of  the  Ironton  (82  I.  C.  C.  665,  as  amended  by  90 
L  C.  C.  299). 

99  I.  C.  C.  698,  September  19,  1925:  The  Terminal  Railroad  Association  of 
St.  Louis  was  authorized  to  acquire  control,  by  lease,  of  the  property,  rights, 
privileges,  leases,  leaseholds,  Interests,  estates,  rights  of  way,  and  franchises 
of  any  and  every  kind  and  description  now  owned  or  hereafter  acquired,  of 
its  subsidiaries,  the  St.  Louis  Merchants  Bridge  Terminal  Railway,  the  East 
St.  Louis  Connecting  Railway  Co.,  and  the  St.  Louis  Transfer  Railway  Co.,  for 
a  period  of  99  years.  The  approval  contained  a  saving  clause  that  nothing  Id 
the  report  or  order  should  be  construed  as  relieving  or  Intending  to  relieve 
the  applicant  or  any  of  the  other  defendants  named  In  the  antitrust  proceed- 
ing (U.  S.  V.  St.  Louis,  224  U.  S.  383)  from  the  requirements  of  the  decree 
entered  (236  U.  S.  194). 

106  I.  C.  C.  478,  February  11,  1926 :  The  Atchison,  Topeka  &  Santa  Fe  RaU- 
way  Co.  was  authorized  to  acquire  control,  by  lease,  of  the  railroad  and  prop- 
erties of  the  Rocky  Mountain  &  Santa  Fe  Railway  Co.  The  Santa  Fe  con- 
trols the  Rocky  Mountain  through  ownership  of  the  entire  capital  stock,  except 
directors'  qualifying  shares,  and  operated  Its  lines  under  a  lease  which  expired 
July  1,  1925.  The  new  lease  was  authorized  for  a  term  of  10  years  from. 
July  1,  1925,  and  thereafter  from  year  to  year,  subject  to  termination  upott 
90  days'  notice. 

105  I.  C.  C.  507,  February  13,  1926:  The  Panhandle  &  Santa  Fe  Railway 
Co.  was  authorized  to  acquire  control,  by  lease,  of  the  railroad  and  property  of 
the  South  Plains  &  Santa  Fe  Railway  Co.  The  lease  was  practically  a 
renewal  of  an  existing  lease,  except  that  It  Included  a  newly  constructed  line 
for  a  term  of  10  years  and  thereafter  from  year  to  year,  subject  to  termina- 
tion upon  90  days'  notice.  The  Panhandle  and  South  Plains  are  both  con- 
trolled by  the  Atchison,  Topeka  &  Santa  Fe  through  ownership  of  all 
their  capital  stock  except  directors'  qualifying  shares. 

105  I.  C.  C.  567,  February  26,  1926 :  The  Chicago  &  Illinois  Midland  Railway 
was  authorized  to  acquire  control,  by  lease,  of  the  railroad  of  the  Springfield, 
Havana  &  Peoria  Railroad  Co.     (For  prior  order  see  105  I.  C.  C.  459.) 

105  I.  C.  C.  575,  February  27,  1926:  The  Canadian  Pacific  Railway  Co.  was 
authorized  to  acquire  control,  by  sublease,  of  a  line  of  railroad  owned  by  the 
Connecticut  &  Passumpsic  Rivers  Railroad  Co.,  which  had  been  leased  to  the 
Boston  &  Lowell  Railroad  Co.  for  a  term  of  99  years,  and  which  lease  had  been 
assigned  to  the  Boston  &  Maine  Railroad.  The  lease  of  the  Canadian  Pacific 
was  for  a  term  of  30  years.  The  attorney  general  of  the  State  of  Vermont 
called  attention  to  certain  laws  of  the  State  of  Vermont  providing  that  an 
alien  railway  corporation  shall  not,  by  Itself  or  through  others,  own  or  acquire 
title  to  any  railroad,  or  the  use  thereof,  or  have  anything  to  do  with  the 
management  or  control  of  the  railroad  in  that  State  without  leave  of  the 
General  Assembly.  The  Canadian  Pacific  Is  incorporated  under  the  laws  of 
Canada. 

Applications  denied. 

^  ^?  I'  ?;  9:  ?^^'  ^*y  ^^'  ^^^  •  '^^^  ^^^^*  application  of  the  Texarkana  & 
*ort  Smith  Railway  Co.  and  the  Port  Arthur  Canal  &  Dock  Co.  (a  corporation. 
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owning  and  operating  elevator  and  warehouse  facilities,  together  with  docks 
and  wharves  at  Port  Arthur.  Tex.)  for  an  order  authorizing  the  Texarkana 
Co.  to  acquire  control,  by  lease,  of  the  properties  of  the  Dock  Co.  was  dismissed 
upon  the  ground  that  the  Dock  Co.  was  not  a  carrier  within  the  meaning  of 
paragraph  (2)  of  section  5. 

94  I.  C.  C.  39,  October  29,  1924 :  The  application  of  the  Susquehanna  &  New 
York  Railroad  Co.  for  authority  to  acquire  control  by  lease  of  the  railroad  of 
the  Tiouesta  Valley  Railway  Co.,  for  a  term  of  10  years,  was  denied,  u[K)n  the 
ground  that  the  proposed  lease  was  not  in  the  public  interest.  The  two  com- 
panies had  officers  in  common,  but  only  vague  evidence  of  any  saving  was 
given;  the  earnings  of  the  Tionesta  Co.  were  i>ossibly  subject  to  recapture; 
and  the  Tionesta  Co.  was  an  industrial,  with  the  major  portion  of  its  revenue 
derived  from  the  division  of  joint  rates,  making  almost  impossible  a  deter- 
mination of  whether  or  not  the  connecting  lines  are  in  effect  granting  unlawful 
preferences. 

105  I.  C.  C.  570,  March  7,  1926 :  The  report  of  the  division,  in  94  I.  C.  C.  39 
(above),  was  reconsidered  by  the  entire  commission  and  the  previous  report 
and  order  were  affirmed,  upon  the  ground  that  the  operati(*ns  and  accounts  of 
the  two  companies  should  not  be  intermingled,  and  because  the  two  carriers 
are  over  100  miles  apiirt,  and  there  is  no  physical  connection  between  them. 

PURCHASE   OF   STOCK   AND  LEASE  OF   PROPERTY 

Applications  approved. 

70  I.  C.  C.  20,  June  28,  1921 :  The  Chicago,  Milwaukee  &  St.  Paul  Railway 
Co.  was  authorized  to  acquii-e  control,  by  lease,  of  the  proi>erty  (lK)th  owned 
and  leased)  of  the  Chicago.  Terre  Haute  &  Southeastern  Railway  Co.  and  by 
purchase  of  40,000  shares  of  outstanding  stock.  The  ac(|uisition  of  stock  was 
in  order  to  control  the  organization  for  pui*poses  of  tinaucing  and  better  to 
protect  the  leasehold  interests.  The  lease  was  for  a  term  of  990  years.  It 
contained  an  option  to  purchase,  but  consideration  of  this  proix)sal  was  deferretl. 
A  supplemental  order,  under  section  20a,  was  issued  NovemU^r  4,   1921    (70 

ICC   594 ) . 

71  I.  C.  C.  631,  May  16,  1922 :  The  New  York  Central  Railroad  Co.  was 
authorized  to  acquire  control  of  the  Chicago  River  &  Indiana  Railroad  Co. 
by  the  purchase  of  all  the  capital  stock,  and  the  Chicago  River  &  Indiana 
Railroad  Co.  was  authorized  to  acquire  control  of  the  properties  (owned  and 
leased)  of  the  Chicago  Junction  Railway  Co.,  by  lease,  for  a  term  of  99  years, 
and  thereafter,  at  the  option  of  the  lessee,  in  i)eri)etuity.  The  application 
also  sought  authority  to  purchase  the  physical  property  of  the  Chicago  Junc- 
tion Railway  Co.,  but  this  was  denied.  The  order  was  by  the  entire  com- 
mission. ,        ,  ^, 

In  the  Chicago  Junction  case  (1924)  (2^  U.  S.  258).  the  order  of  the  com- 
mission was  declared  void,  ui)on  the  ground  that  it  was  admitted  by  the  motion 
to  dismiss  that  the  order  was  unsupiK)rted  by  evidence  that  the  proi>osed 
acquisition  "will  be  in  the  public  interest." 

72  I.  C.  C.  832,  October  31,  1922 :  The  Atchison,  Toi>eka  &  Santa  Fe  Railway 
Co.  was  authorized  to  acquire  control  of  the  Santa  Fe  &  Los  Angeles  IIarl)or 
Railway  Co.  by  purchase  of  495  shares  of  its  capital  stock  (out  of  the  total 
issue  of  500  shares,  the  remaining  5  shares  to  be  purchased  by  the  directors  of 
the  Harbor  Co.)  and  by  the  lease  of  the  line  of  railroad  to  be  constructed 
by  the  Harb<jr  Co.  for  a  i)eriod  of  10  years  and  thereafter  from  year  to 
year,  subject  to  the  right  of  either  party  to  terminate  n\H)n  90  days'  written 

76  i.  C.  C.  84,  December  4,  1922:  Missouri— Kansas— Texas  reorganization. 
The  commission  approved  the  reorganization,  which  involved  acquisition  of 
control  by  the  purchase  of  all  or  a  majority  of  the  stock  of  certain  railroad 
companies,  the  acquisition  of  four  leaseholds,  and  the  purchase  of  capital  stock, 
in  amounts  less  than  a  majority,  of  certain  terminal  companies. 

76  I  C.  C.  508,  February  6,  1923:  The  Southern  Pacitic  Co.  was  authorized 
to  acquire  control,  by  lease,  of  all  the  property  of  the  Central  Pacific  Rail- 
way Co.,  and  bv  ownership  of  the  stock  of  the  Central  Pacific  Railroad  Co.  a 
continuance  of  the  existing  control  which  had  been  held  prohibited  by  the 
Sherman  Act  (United  States  v.  Southern  Pacific  Co.,  259  U.  S.  214).    The  prop- 


erties were  to  be  leased  until  December  31,  1984,  subject  to  termination  by 
the  commission  if  and  when  found  by  the  commission  to  interfere  with  the 
consummation  of  the  final  plan  of  consolidation,  and  the  outstanding  capital 
stock  was  to  be  owned  during  the  continuance  of  the  lease.  The  report  was 
by  the  entire  commission,  and  the  application  was  approved  subject  to  nine 
conditions  providing  that  the  Southern  Pacific  Co.  shall  join  and  cooperate 
with  the  Union  Pacific  Railroad  Co.  in  maintaining  the  through  service  on 
certain  designated  lines,  in  preventing  discrimination  in  rates,  and  in  routing 
traffic;  and  that  the  lease  should  become  null  and  void  whenever  the  commis- 
sion finds  that  the  control  interferes  with  the  consummation  of  the  complete 
plan  of  consolidation,  and  should  be  subject  to  termination  by  the  commission 
in  such  case ;  and  that  the  Southern  Pacific  should  not  voluntarily  sell  or  pledge, 
or  otherwise  dispose  of,  the  capital  stock  of  the  Central  Pacific  Co.,  or  any 
part  thereof,  without  the  consent  of  the  commission. 

In  United  States  v.  Southern  Pacific  Co.  (D.  Utah,  1923),  upon  the 
remanding  of  the  case  by  the  Supreme  Court  (259  U.  S.  214),  the  final  decree 
was  entered  and  the  railroads  were  relieved  from  the  operation  of  the  Sherman 
law  so  far  as  necessary  to  enable  them  to  do  anything  authorized  or  approved 
by  the  commission. 

82  I.  C.  C.  100,  August  3,  1923 :  Illinois  Central  Railroad  Co.  was  authorized 
to  acquire  control  of  the  Southern  Illinois  &  Kentucky  Railroad  Co.  by  the 
purchase  of  its  entire  capital  stock,  and  of  a  line  of  railroad  to  be  constructed 
by  the  Southern  Illinois  &  Kentucky  Railroad  Co.,  by  lease,  in  accordance  with 
the  terms  of  a  prior  lease.  It  was  contended  that  the  application  should  be 
denied  upon  the  ground,  among  others,  that  the  proposed  acquisition  would 
violate  a  provision  of  the  Illinois  constitution.  The  division's  order  was  re- 
viewed by  the  entire  commission  and  affirmed.  (86  I.  C.  C.  371  (February 
5,  1924).) 

86  I.  C.  C.  122,  December  26,  1923:  The  Ef  Paso  &  Southwestern  Railroad 
Co.  was  authorized  to  acquire  control,  through  the  exchange  of  certain,  securi- 
ties, of  certain  of  its  subsidiaries  indirectly  controlled  through  holding  com- 
panies, and  of  control  of  certain  subsidiaries ;  and  the  El  Paso  &  Southwestern 
Railroad  Co.  was  authorized  to  acquire  control, ,  through  exchange  of  capital 
stock,  of  certain  subsidiaries  of  the  El  Paso  &  Southwestern  Co.,  and  the  El 
Paso  &  Southwestern  Railroad  Co.  was  authorized  to  acquire  control  of  the 
proi)erti€»s  of  certain  of  the  subsidiaries  of  the  El  Paso  &  Southwestern  Co.,  by 
lease,  for  a  period  not  exceeding  10  years. 

86  I.  C.  C.  567,  March  25,  1924:  The  Lehigh  Valley  Railroad  Co.  was  au- 
thorized to  acquire  control  of  the  Delaware,  Susquehanna  &  Schuylkill  Rail- 
road Co.  by  ownership  of  its  capital  stock  and  by  lease.  The  existing  control 
had  been  held  unlawful  by  the  Supreme  Court  in  United  States  v.  Lehigh  Valley 
Railroad  Co.  (1920)    (254  U.  S.  255). 

90  I.  C.  C.  732.  September  30,  1924 :  The  Southern  Pacific  Co.  was  authorized 
to  acquire  control  of  the  carriers  comprising  the  El  Paso  &  Southwestern  system 
by  stock  ownership  through  the  purchase  of  the  interest  of  the  El  Paso  & 
Southwestern  Co.  therein,  and  by  lease  from  the  Southwestern  of  the  lines  of 
railroad  owned  by  it  and  by  assignment  from  the  Southwestern  of  the  leases 
under  which  the  Southwestern  was  operating  the  existing  railways  of  the 
Southwestern  system,  including  in  the  assignment  any  and  all  trackage  and 
operating  rights  of  the  Southwestern  over  other  lines.  The  request  of  the 
attorney  general  of  the  State  of  Texas  that  the  order  be  conditioned  as  not 
to  violate  tlie  provisions  of  the  constitution  and  statutes  of  that  State  relating 
to  consolidation  of  Texas  companies  with  foreign  corporations,  the  acquisition 
of  control  by  one  corporation  of  another  corporation  owning  or  having  under  its 
control  a  parallel  or  competing  line,  and  the  leasing  of  Texas  corporations  by 
foreign  corporations,  was  not  granted.  The  application  was  approved  upon 
the  condition  that  the  Southern  Pacific  Co.  should  not  sell,  pledge,  or  otherwise 
dispose  of  the  capital  stock  of  the  companies,  control  of  which  was  authorized, 
or  any  part  thereof,  without  the  consent  of  the  commission. 

94  I.  C.  C.  5,  October  21,  1024:  The  Kansas  City,  Fort  Scott  &  Memphis 
Railway  Co.  was  authorized  to  acquire  control,  through  stock  ownership,  of 
the  Kansas  City,  Clinton  &  Springfield  Railway  Co.,  and  the  St.  Louis-San 
Francisco  Railway  Co.  (which  controls  the  Fort  Scott  Co.  through  stock 
ownership  and  operates  its  railroad  under  a  lease  for  99  years)  was  authorized 
to  acquire  control  by  lease  of  the  railroad  of  the  Clinton  Co.,  for  a  term 
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identical  with  tlie  term  of  the  lease  of  the  properties  of  the  Fort  Scott  Ck). 
to  the  Frisco  (for  a  term  expiring  June  12,  2000.  with  a  covenant  for  renewal, 
at  the  expiration  of  the  term,  and  each  renewal  term,  for  a  further  period 
of  99  years). 

94  I.  C.  C.  363,  January  6,  1925 :  The  Monongahela  Railway  Co.  was  author- 
ized to  acquire  control  (a)  of  the  Scotts  Run  Railway  Co.,  by  the  purchase 
of  its  capital  stock  and  by  lease  of  all  its  properties,  rights,  and  franchises 
(except  the  franchise  to  be  a  corporation),  for  the  remaining  period  of  the 
lessor's  corporate  existence,  and  (b)  of  the  Monongahela  &  Ohio  Railroad  Co. 
by  the  purchase  of  its  capital  stock. 

94  I.  C.  C.  701,  March  25,  1925:  The  Southern  Pacific  Co.  was  authorized 
to  acquire  control,  by  the  purchase  of  the  capital  stock,  of  the  San  Antonio 
&  Aransas  Pass  Railway  Co.,  and  the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Co.  was  authorized  to  acquire  control  of  the  railroads,  equipment, 
appurtenances,  leases,  rights,  etc.,  of  the  San  Antonio  &  Aransas  Pass  Railway, 
by  lease,  for  a  period  of  one  year  and  thereafter  until  terminated  by  30 
days'  notice. 

99  I.  C.  C.  193,  June  6,  1925:  The  Atlantic  Coast  Line  Railroad  Co.  was 
authorized  to  acquire  control  of  the  Moore  Haven  &  Clewiston  Railway  Co. 
by  the  purchase  of  its  capital  stock,  and  to  acquire  control  of  the  railroad  of 
the  Moore  Haven  &  Clewiston  Railway  Co.  by  a  lease  for  99  years. 

105  I.  C.  C.  249,  December  22,  1925:  Tlie  Seaboard  Air  Line  Railway  Co. 
was  authorized  to  acquire  control  of  the  Charlotte  Harbor  &  Northern  Rail- 
way Co.  by  the  purchase  of  its  capital  stock  and  by  leases.  Pending  the  trans- 
fer of  the  stock,  the  lease  was  to  be  for  12-month  periods,  and  upon  the 
delivery  of  the  stock  a  lease  was  to  be  entered  into  fo»  999  years. 

105  I.  C.  C.  639,  March  11,  1926:  The  Utah  Railway  Co.  was  authorized  to 
acquire  control  of  the  National  Coal  Railway  Co.  by  the  purchase  of  its  capital 
stock  and  by  lease  for  the  term  of  the  corporate  existence  of  the  lessor  (100 
years),  less  one  day. 

105  I.  C.  C.  792,  April  1,  1926:  The  Southern  Pacific  Co.  was  authorized  to 
acquire  control  of  the  Dayton-Goose  Creek  Railway  Co.  by  the  purchase  of  Its 
capital  stock,  and  the  Texas  &  New  Orleans  Railroad  Co.  (a  Southern  Pacific 
subsidiary)  was  authorized  to  acquire  control  of  the  railroad  of  the  Dayton- 
Goose  Creek  Railway  Co.  by  lease,  for  a  term  of  one  year  and  thereafter  until 
terminated  upon  30  days'  notice. 

105  I.  C.  C.  800,  April  7,  1926:  The  Chesapeake  &  Ohio  Railway  Co.  was 
authorized  to  acquire  control  of  the  Pond  Fork  &  Bald  Knob  Railroad  Co.  by 
purchase  of  Its  capital  stock,  and  of  the  railroad  of  that  company  by  lea.se  of  Its 
railroad,  rights,  franchises,  and  other  property,  for  the  term  of  one  year  and 
thereafter,  subject  to  the  right  of  either  party  to  terminate  upon  30  days'  notice. 

Application  denied. 

The  Nickel  Plate  merger,  decided  March  2,  1926.  105  I.  C.  C.  — :  The  appli- 
cation of  the  New  York,  Chicago  &  St.  Louis  Railway  Co.  to  acquire  control 
of  the  Chesapeake  &  Ohio  Railway  Co.,  the  Hocking  Valley  Railway  Co.,  Erie 
Railroad  Co ,  Pere  Marquette  Railway  Co.,  and  the  New  York,  Chicago  &  St. 
Louis  Railroad  Co,  by  (a)  leases  for  91>9  years  of  the  lines  of  railway  and 
other  properties  owned  by  such  companies  and  by  assignment  from  them  />f 
leases  under  which  such  companies  operating  existing  railways  of  Its  system 
not  owned  by  It,  or  by  subleases,  and  by  the  assignment  of  any  and  all  trackage 
and  operating  rights  for  foreign  lines;  and  (b)  by  the  acquisition  of  at  least  a 
majority  of  the  capital  stock  of  the  Chesapeake,  the  Hocking,  the  Erie,  and  the 
Pere  Marquette.  The  application  was  denied.  The  majority  of  the  commission 
found  that  the  proposed  acquisition  would  be  In  the  public  Interest,  but  found 
that  the  contracts,  terms,  and  conditions  of  the  proposed  acquisition  of  control 
were  not  just  and  reasonable.  Commissioners  Hall,  Woodlock,  and  Taylor  did 
not  participate  In  the  disposition  of  the  case:  Commissioners  Eastman  (Com- 
missioner McManamy  joining  with  him),  Altchlson  (Commissioner  Campbell 
joning  with  him)  concurred.  Commissioner  Lewis  dissented,  upon  the  ground 
that  the  commission  should  have  taken  the  next  step  and  indicated  what  it 
would  consider  to  be  just  and  reasonable  terms. 
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65  I.  C.  C.  124,  August  23,  1920 :  The  Pittsburgh  &  West  Virginia  Railway  Co. 
was  authorized  to  acquire  control  of  the  West  Side  Belt  Railroad  Co.  by  purchase 
of  Its  capital  stock.  The  applicant  controls  the  Pittsburgh  Terminal  Railroad 
&  Coal  Co.,  through  ownership  of  Its  entire  outstanding  capital  stock,  and  this 
company  owns  21,300  shares  of  the  total  outstanding  capital  stock  of  21,60a 
shares  of  the  West  Side  Co.,  the  remaining  300  shares  of  which  are  owned  by 
the  applicant. 

67  I.  C.  C.  513,  April  29,  1921 :  The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Co.  was  authorized  to  acquire  control  of  the  EvansvlUe,  Indianapolis 
&  Terre  Haute  Railway  Co.  by  purchase  of  Its  entire  capital  stock. 

67  I.  C.  C.  752,  June  14,  1921:  The  Pennsylvania  Railroad  Co.  was  author- 
ized to  acquire  control  of  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railway 
Co.  by  the  purchase  of  Its  special  guaranteed  stock.  All  this  stock  is  owned 
by  the  Pennsylvania  Co.,  and  all  the  stock  of  the  Pennsylvania  Co.  is  owned 
by  the  Pennsylvania  Railroad  Co. 

70  I.  C.  C.  413,  August  30,  1921 :  The  Pere  Marquette  Railway  Co.  was  au- 
thorized to  acquire  control  of  the  Flint  Belt  Railroad  Co.  by  the  purchase  of  not 
more  than  10,000  shares  of  Its  capital  stock.  The  incorporators  of  the  Flint 
were  the  officials  and  employees  of  the  Marquette,  and  It  was  stated  that  the 
Marquette  was  the  only  available  purchaser,  and  that  the  Flint's  railroad  could 
not  be  built  unless  the  Marquette  Is  iiermltted  to  acquire  this  stock.  The 
Marquette  proposes  to  buy  substantially  all  the  stock  proposed  to  be  Issued  by 
the  Flint. 

71  I.  C.  C.  124,  February  11,  1922:  The  Chicago,  Milwaukee  &  St.  Paul 
Railway  Co.  was  authorized  to  acquire  control  of  the  Chicago,  Milwaukee  & 
Garv  Railway  Co.  by  the  purchase  of  Its  entire  outstanding  stock. 

72  I.  C.  C.  96,  June  27,  1922:  The  New  York  Central  Railroad  Co.  was 
authorized  to  acquire  further  control  of  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Co.  (the  Big  Four)  by  the  purchase  of  additional  preferred 
and  common  stock.  The  New  York  Central  owned  at  that  time  52.97  per 
cent  of  the  total  Big  Four  stock  outstanding,  but  this  did  not  constitute 
complete  control,  since  the  consent  of  the  majority  of  the  preferred  stock 
owners  was  required  before  the  Issuance  of  any  evidence  of  funded  debt 
or  the  making  t>f  any  lease  of  railway  property.  The  acquisition  was  to  be 
made  by  an  exchange  of  securities.  The  decision  was  by  the  entire  commission,. 
Commissioner  Potter  concurring  and  Commissioner  Eastman  dissenting. 

82  I.  C.  C.  745,  December  12,  1923:  The  Denver  &  Rio  Grande  Western 
Railroad  Co.  was  authorized  to  acquire  certain  stock  of  the  Rio  Grande 
Junction  Railway  Co.  and  of  the  Rio  Grande  &  Southwestern  Railroad  Co. 

86  I.  C.  C.  631,  April  2,  1924:  The  Kansas  City,  Kaw  Valley  &  Western 
Railway  Co.,  and  the  Kansas  City  Southern  Railway  Co.  were  each  authorized 
to  acquire  by  purchase  one-half  of  the  capital  stock  of  the  Kansas  &  Missouri 
Railway  &  Terminal  Co.  Authority  was  also  sought  to  acquire  the  bonds 
of  the  Terminal  Co.,  but  was  denied  upon  the  ground  that  the  acquisition  of 
the  bonds  did  not  give  other  or  further  control  than  was  to  be  procured 
through  the  acquisition  of  the  stock. 

86  I..  C.  C.  808,  April  25.  1924:  The  Missouri  Pacific  Railroad  Co.  was 
authorized  to  acquire  an  amount  of  the  noncumulatlve  preferred  stock  to 
be  Issued  by  the  Texas  &  Pacific  Railway  Co.  sufficient  to  permit  It  to  ex- 
change certain  bonds  held  by  It  for  the  stock. 

90  I.  C.  C.  161,  June  9.  1924:  The  Missouri  Pacific  Railroad  Co.  was 
authorized  to  acquire  one-half  of  the  conunon  stock  of  the  Denver  &  Rla 
Grande  Western  Railroad  Co.  from  the  Western  Pacific  Railroad  Corpora- 
tion, which  then  held  the  entire  outstanding  .shares  of  such  stock.  The 
decision  was  by  the  entire  commission,  Commissioners  Eastman,  Altchlson, 
Cox,  and  McManamy  dissenting. 

90  I.  C.  C.  262,  June  12,  1924:  The  New  Orleans,  Texas  &  Mexico  Railway 
Co.  was  authorized  to  acquire  control  of  the  International-Great  Northern 
Railroad  Co.  by  the  purchase  of  Its  capital  stock,  upon  the  condition  that 
if  the  commission.  In  a  proceeding  upon  an  application  filed  by  the  Missouri 
Pacific  Railroad  Co.  for  authority  to  acquire  control  by  purchase  of  the 
capital  stock  of  the  applicant,  should  find  that  It  w-as  not  in  the  public 
interest  for  the  applicant  to  hold  the  stock  of  the  International-Great  North- 
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ern,  that  the  applicant  should  within  90  days  thereafter  sell  and  dispose 
of  the  stock.  (For  the  supplemental  order  authorizing  the  unconditional 
acquisition,  see  94  I.  C.  C.  191,  205.)  The  State  of  Texas  had  protested 
against  the  acquisition,  upon  the  ground  that  it  was  prohibited  by  the  laws 
of  Texas.  The  decision  was  by  the  entire  commission,  Commissioners  East- 
man and  Campbell  dissenting. 

94  I.  C.  C.  191,  December  8,  1924:  The  Missouri  Pacific  Railroad  Co.  was 
authorized  to  acquire  control  of  the  New  Orleans,  Texas  &  Mexico  Railway 
Co.  by  purchase  of  capital  stock.  The  applicant  at  the  time  had  an  option 
for  the  purchase  of  37,500  shares,  and  this  application  was  for  authority  to 
acquire  control  through  the  purchase  of  additional  shares.  The  decision  was 
by  the  entire  commission,  Commissioners  Eastman,  McManamy,  and  Campbell 
dissenting. 

94  I.  C.  C.  224,  December  8,  1924:  The  Baltimore,  Chesapeake  &  Atlantic 
Railway  Co.  was  authorizefl  to  acquire  control  of  the  Baltimore  &  Eastern 
Railroad  Co.  by  purchase  of  capital  stock. 

94  I.  C.  C.  279,  December  20,  1924:  The  Monongahela  Connecting  Railroad 
Co.  was  authorized  to  acquire  control  of  the  Eastern  Railroad  Co.  by  purchase 
of  its  capital  stock.  The  stock  of  both  companies  was  held  by  one  corjwra- 
tion,  and  it  was  proposed  ultimately  to  consolidate  or  merge  the  property  of 
the  two  companies. 

99  I.  C.  C.  169,  June  1,  1925 :  The  Illinois  Central  Railroad  Co.  was  author- 
ized  to  acquire  control  of  the  Gulf  &  Ship  Island  Railroad  Co.  by  the  purchase, 
through  the  Mississippi  Valley  Co.  (its  subsidiary),  of  the  entire  outstanding 
capital  stock. 

99  I.  C.  C.  382,  July  8,  1925 :  The  Western  Pacific  Railroad  Co.  was  author- 
ized to  acquire  C(mtrol  of  the  lines  and  other  proi)erty  of  the  Sacramento 
Northern  Railroad  upon  transfer  thereof  to  the  Sacramento  Northern  Rail- 
way, through  the  purchase  of  the  railway's  capital  stock,  and  by  the  purchase 
of  all  of  the  bonds  of  the  railroad  company. 

105  I.  C.  C.  35,  November  2,  1925 :  The  New  Orleans,  Texas  &  Mexico  Rail- 
way Co.  was  authorized  to  acquire  control  of  the  San  Antonio,  Uvalde  & 
Gulf  Railway  Co.  by  purchase  of  all  the  outstanding  capital  stock  and  bonds 
of  that  company.  The  application  also  sought  authority  for  the  purchase  of 
the  physical  properties  of  a  pipe-line  company  and  also  of  a  railroad  enjjaged 
purely  in  intrastate  transportation  and  not  authorized  to  engage  in  interstate 
commerce,  but  this  was  denied  on  the  ground  that  the  commission  was  without 
jurisdiction. 

105  I.  C.  C.  43,  November  2,  1925 :  The  Wabash  Railway  Co.  was  authorized 
to  acquire  control  of  the  Ann  Arbor  Railroad  Co.  by  purchase  of  capital  stock. 

105  I.  C.  C.  99,  November  14,  1925:  The  St.  Louls-San  Francisco  Railway  Co. 
was  authorized  to  acquire  control  of  the  Muscle  Shoals,  Birmingham  &  Pen- 
sacola  Railroad  Co.  by  the  purchase  of  all  the  capital  slock  authorized  to  be 
issued  in  the  same  proceeding. 

105  I.  C.  C.  131,  November  14,  1925 :  The  Kansas  City  Southern  Railway  Co. 
was  authorized  to  acquire  control  of  the  Kansas  City  &  Grandview  Railway 
Co.  by  purchase  of  its  capital  stock. 

105  I.  C.  C.  282,  January  2,  1926:  The  Southern  Pacific  Co.  was  authorized 
to  acquire  control  of  the  Holton  Inter-Urban  Railway  Co.  by  the  purchase  of 
capital  stock. 

105  I.  C.  C.  349,  January  16,  1926 :  The  Atchison,  ToiH^ka  &  Santa  Fe  Railway 
Co.  and  the  Western  Pacific  Railroad  Co.  were  each  authorized  to  purchase  one- 
half  of  the  capital  stock  of  the  Alameda  Belt  Line. 

1C5  I.  C.  C.  383,  January  25,  1926 :  The  Seaboard  Air  Line  Railway  Co.  was 
authorized  to  acquire  control  of  the  Tavares  &  Gulf  Railroad  Co.  by  purchase  of 
capital  stock.  The  decision  was  by  the  entire  commission.  Chairman  Eastman 
dissenting. 

105  I.  C.  C.  499,  February  12,  1926 :  The  Pennsylvania  Railroad  Co.  was  au- 
thorized to  acquire  control  of  the  West  Allegheny  Railroad  Co.  by  purchase 
of  capital  stock. 

105  I.  C.  C.  543,  February  23.  1926 :  The  Chicago  &  North  Western  Railway 
Co.  was  authorized  to  acquire  further  control  of  the  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Co.  by  purchase  of  stf>ck.  The  North  Western  then 
owned  about  50.04  per  cent  of  the  outstanding  stock.  The  acquisition  was  pro- 
posed as  a  step  toward  complete  un'.fication  of  operations  through  a  lease  or 
pome  form  of  consolidation  or  merger  when  permitted  by  law. 
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105  I.  C.  C.  804,  April  6,  1926:  The  Chesapeake  &  Ohio  Railway  Co.  was 
authorized  to  acquire  control  of  the  Island  Creek  Railroad  Co.  by  purchase  of 
all  the  capital  stock.  The  applicant  operates  the  Island  Creek  line  under  a 
20-year  lease  dated  April  5,  1912. 

Applications  denied. 

71  I.  C.  C.  747,  May  27,  1922 :  The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Co.  filed  its  application  for  authority  to  purchase  all  the  outstanding  cap- 
ital stock  of  the  Peoria  &  Eastern  Railway  Co.  and  all  its  outstantling  bonds. 
The  applicant  then  owned  $5,000,100  par  value  of  its  capital  stock,  of  which 
there  was  outstanding  $9,994,200  out  of  a  total  authorized  capital  of  $10,000,- 
000.  The  application  was  denied  on  the  ground  that  the  acquisition  did  not 
give  the  applicant  any  other  or  further  control  than  that  which  it  had. 

72  I.  C.  C.  273,  July  21.  1922:  The  Chicago,  Rock  Island  &  Pacific  Railway 
filed  an  application  for  authority  to  acquire  25.8  per  cent  of  the  total  out- 
standing capital  stock  of  the  Chicago  &  Alton  Railroad  Co.  The  acquisition 
was  to  be  made  in  pursuance  of  a  compromise  after  several  years'  litigation. 
The  application  was  dismissed  on  the  ground  that  it  did  not  involve  the  acqui- 
sition of  control. 

72  I.  C.  C.  377,  August  2,  1922 :  The  New  Orleans,  Texas  &  Mexico  Railway 
Co.  filed  an  application  for  authority  to  acquire  control  of  the  Dayton-Goose 
Creek  Railway  Co.  by  purchase  of  its  capital  stock.  The  proposed  purchase 
price  was  far  in  excess  of  the  investment  in  road  and  equipment,  less  depre- 
ciation. The  controlling  reason  for  the  proposed  acquisition  was  to  secure 
traflic  from  a  competitor.  The  application  was  denied  upon  the  ground  that 
the  record  did  not  justify  a  conclusion  by  the  commission  that  the  price  to  be 
paid  was  a  reasonable  one.  Upon  a  further  consideration  by  the  entire  com- 
mission, the  order  was  approved  and  the  application  denied.  (82  I.  C.  C.  27 
(July   16,    1923).) 
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Applications  approved. 


70  I.  C.  C.  470,  September  21.  1921 :  A  contract  made  by  the  Boston  &  Albany 
Railroad  Co.  with  the  Providence.  Webster  &  Springfield  Railroad  Co..  pro- 
viding that  the  Boston  shall  i^erform  all  transi)ortation  uix>n  and  over  the 
railroad  of  the  Providence  (through  the  New  York  Central  Railroad  Co.,  the 
lessee  of  the  Boston)  was  approved  and  authorized. 

71  I.  C.  C.  68,  January  16,  1922 :  A  contract  made  by  the  Pittsburgh  &  West 
Virginia  Railway  Co.  with  the  West  Side  Belt  Railroad  Co.,  providing  that  the 
railroad  proi^rties  of  the  two  companies  shall  be  operated  by  the  Pittsburgh 
Co.,  was  approved  and  authorized.  The  entire  capital  stock  of  the  Belt  Co. 
is  owned  by  the  Pittsburgh  Co. 

71  I.  C.  C.  190,  March  4,  1922:  The  Union  Pacific  Railroad  Co.  was  author- 
ized to  acquire  control  of  the  Saratoga  &  Encampment  Railroad  under  a  con- 
tract providing  for  its  operation  of  the  property  for  a  period  of  three  years, 
with  an  option  to  purchase  at  the  end  of  such  period.  The  Encampment 
had  filed  an  application  for  the  abandonment  of  its  line,  and  the  proposed 
acquisition  was  suggested  as  an  experiment  in  an  effort  to  avoid  abandonment. 

72  I.  C.  C.  459,  August  12,  1922:  The  New  York,  Chicago  &  St.  Louis  Rail- 
road Co,  was  authorized  to  acquire  control  of  the  property  of  the  Lake  Erie 
&  Western  Railroad  Co.  by  a  contract  providing  for  operation,  management, 
and  control  by  the  Nickel  Plate  of  the  railroads  and  properties  of  both 
companies. 

79  I.  C.  C.  312,  May  9,  1923:  The  Gulf,  Mobile  &  Northern  Railroad  Co. 
was  authorized  to  acquire  control  of  the  Meridian  &  Memphis  Railway  Co.  by 
means  of  a  proposed  operating  contract,  under  which  the  railroads  and  prop- 
erties of  the  two  companies  are  to  be  operated,  managed,  and  controlled  by  the 
Gulf  Co. 

105  I.  C.  C.  369,  January  12,  1926:  The  operating  contract  between  the 
Pittsburgh  &  West  Virginia  Railway  Co.  and  the  West  Side  Belt  Railroad 
Co.,  approved  in  71  I.  C.  C.  68  (above),  was  continued  for  a  period  of  10 
years. 
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Application  denied. 

72  I.  C.  C.  151,  July  6,  1022 :  The  New  York,  Chicago  &  St.  Louis  Railroad 
Co.  and  the  Lake  Erie  &  Western  Railroad  Co.  filed  a  joint  application  for 
the  approval  of  a  proposed  contract  for  the  joint  purchase,  exchange,  and  use 
of  materials  and  supplies.  The  application  was  denie<l  upon  the  ground  that 
the  "control,"  under  paragraph  (2)  of  section  5,  did  not  include  merely 
control  by  one  carrier  in  the  purchase  of  materials  and  8upi)lies  for  another 
carrier  and  that  paragraph  (2)  had  no  application. 
Respectfully  submitted. 

Ellsworth  C.  Alvord, 
Assistant  Counsel,  Office  of  the  Legislntive  Counsel, 

House  of  Representatives. 

(Whereupon,  at  12  o'clock  noon,  the  committee  adjourned.) 


Interstate  Commerce  Commission, 

Washington,  May  13,  1926. 

Hon.  James  S.  Parker, 

Chairman  Committee  on  Intersiaie  and  Foreign  Commerce, 

House  oj  Representatives ,  Washington,  D.  C. 

My  Dear  Chairman:  Since  forwarding  to  you  our  report  on  H.  R.  11212,  under 
date  of  Mav  11,  relating  to  the  consolidation  of  railroads,  I  received  the  attached 
memorandum  from  Commissioner  Taylor  with  the  request  that  it  be  brought 
to  your  attention. 

Respectfully  submitted. 

John  J.  Esch,  Commissioner. 


[H.  R.  11212] 

May  13,  1926. 
Memorandum  to  Commissioner  Esch: 

While  the  letter  to  the  Hon.  James  S.  Parker,  chairman  of  the  House  Committee 
on  Interstate  and  Foreign  Commerce,  was  under  consideration  by  the  commission 
on  last  Monday,  I  overlooked  making  the  following  suggestion: 

Without  objection  from  the  commission,  under  date  of  February  8,  I  addressed 
a  letter  to  Senator  Underwood,  of  which  I  attach  a  copy.  In  that  letter  I  asked 
Senator  Underwood  to  use  his  good  offices  in  having  included  in  the  proposed 
amendment  to  the  transportation  act,  then  before  the  Senate  committee,  this 

clause* 

"No  consolidation  to  be  approved  which  is  found  by  the  Interstate  Commerce 
Commission  to  create  a  preference  between  the  ports  of  one  State  over  the  ports 

of  another."  ,    ,  .    .        ^    x       "x  i 

This  was  an  individual  act  and  not  that  of  the  commission,  but  as  it  was  only 
an  attempt  to  have  incorporated  into  the  transportation  act  what  is,  in  eflFect, 
a  quotation  from  the  Constitution,  1  can  think  of  no  reasonable  objection  that 
anvone  could  have  to  its  being  done.  It  is  true  that  such  a  suggestion  might  be 
considered  idle  supererogation,  as  Congress  can  neither  add  to,  nor  take  from, 
a  limitation  placed  upon  its  power  by  the  Constitution,  except  for  the  reason  that 
if  this  clause  is  in  the  transportation  act,  it  would  only  be  necessary  to  prove  that 
anv  consolidation  contrary  thereto  did  not  comply  with  the  act,  whereas  if  this 
clause  is  not  included,  and  such  a  consolidation  was  attempted,  it  would  be  neces- 
sarv  to  prove  the  unconstitutionality  of  the  consolidation.  ti    i     o 

Can  you  properly  add  this  suggestion  to  your  letter  to  Chairman  Parker.' 
Or  if  there  is  objection  to  your  doing  this,  can  you  send  him  a  copy  of  this  com- 
munication and  mv  letter  to  Senator  Underwood  for  such  merit  as  the  suggestion 
may  have,  as  an  individual  contribution  to  the  subject  under  consideration? 

Taylor. 


February  8,  1926. 

Hon.  O.  W.  Underwood, 

United  States  Senate,  Washington,  D.  C. 
My  Dear  Senator:  At  a  meeting  in  conference  of  the  Interstate  Commerce 
Commissioners  this  morning  the  subject  of  a  recent  communication  addressed 
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by  the  chairman  of  the  commission  to  the  chairman  of  the  Senate  Committee  on 
Interstate  Commerce  was  under  consideration.  My  attention  had  been  called 
to  the  fact  that  the  chairman  of  the  commission  had  mentioned  in  this  commu- 
nication that  I  was  not  present  when  it  was  being  formulated,  and  I  asked  per- 
mission of  the  commission,  upon  my  own  initiative,  to  suggest  to  the  Committee 
on  Interstate  Commerce,  through  you,  the  desirability  of  including  a  clause  in 
the  amended  transportation  act  reading  as  follows: 

*'  No  consolidation  to  be  approved  which  is  found  by  the  Interstate  Commerce 
Commission  to  create  a  preference  between  the  ports  of  one  State  over  the  ports 
of  another." 

For  your  convenience  I  am  sending  copy  of  the  pending  bill  with  this  clause 
inserted.     There  was  no  objection  on  the  part  of  any  member  of  the  Interstate 
Commerce  Commission  to  my  doing  this. 
Sincerelv  vours, 

R.  V.  Taylor,  Commissioner. 


Merrill,  Oldham  &  Co.  (Inc.), 
35  Congress  Street,  Boston,  June  11,  1926. 
Hon.  James  S.  Parker, 

Chairman  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Pa^.ker:  In  accordance  with  your  suggestion  at  the  hearing  in 
Washington  the  other  day,  I  am  forwarding  to  you  copy  of  a  pamphlet  dealing 
with  the  grouping  of  the  railroads  of  the  country,  which  I  prepared  and  which 
was  published  by  the  Investment  Bankers'  Association  in  November,  1921. 

I  am  also  forwarding  statements,  bound  together,  of  my  testimony  before  the 
Interstate  Commerce  Commission  in  regard  to  consolidations  under  dates  of 
November  23,  1923,  and  January  12,  1924,  and  statement  before  the  Senate  Com- 
mittee on  Interstate  and  Foreign  Commerce  under  date  of  May  21,  1924. 

I  have  taken  the  liberty  of  sending  a  duplicate  of  this  matter  to  Mr.  Hoch, 
as  this  material  is  forwarded  to  you  for  use  by  the  committee  as  the  result  of 
questions  which  were  asked  by  him. 

Trusting  that  your  bill  will  be  favorably  reported,  I  remain, 
Very  truly  yours, 

John  E.  Oldham. 


May  21,  1924. 
To  the  Committee  on  Intersicie  and  Foreign  Commerce  of  the  United  States  Senate. 

Senator  Cummins  has  asked  me  to  appear  before  this  committee  to-day  to 
present  the  results  of  my  studies  relating  to  the  subject  of  railroad  consolidations, 
and  to  say  what  I  will  concerning  Senate  bill  2224  which  he  had  introduced. 

To  comply  with  his  invitation  I  have  prepared  a  memorandum  which  I  desire 
to  read  to  the  committee.  In  this  memorandum  I  have  undertaken  to  set  forth 
in  broad  outline,  rather  than  in  detail,  my  understanding  of  the  results  which  a 
general  consolidation  procedure  will  accomplish,  to  show  why  these  results  are 
essential  to  the  success  of  any  system  of  public  regulation  of  the  railroads,  and  to 
indicate  the  principles  which  should  be  followed  in  grouping  the  railroads  of  the 
country  into  a  few  well-organized  systems.  I  point  out  certain  respects  in  which 
it  seems  to  me  the  consolidation  provisions  of  the  transportation  act  should  be 
amended,  and  in  this  connection  I  refer  briefly  to  Senator  Cummins's  bill. 
Respectfully, 

John  E.  Oldham. 

Testimony  of  John  E.  Oldham  before  the  Committee  on  Interstate  and 
Foreign  Commerce  op  the  United  States  Senate  May  21,  1924 

Anyone  who  acquaints  himself  with  the  evidence  of  the  numerous  witnesses 
who  have  appeared  before  the  various  committees  of  Congress  during  the  last 
8  or  10  years  in  relation  to  the  railroad  problem  will  find  li  vie  or  no  indication 
of  any  substantial  opinion  that  public  regulation  of  the  railroads  is  unnecessary 
or  undesirable.  In  fact  he  will  find  abundant  evidence  of  an  almost  unanimous 
opinion  that  under  a  policy  of  private  ownership  and  operation  public  regulation 
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is  both  desirable  and  necessary  in  the  interests  of  the  public  and  the  owners  of 
the  railroads  alike.  He  will  find,  nevertheless,  much  conflict  of  opinion  as  to 
the  form  and  character  of  rei^ulation  under  which  the  railroads  will  be  able  to 
operate  and  furnish  the  public  with  adequate  and  satisfactory  service.  It  is  a 
prerequisite  of  any  system  of  regulation  that  it  must  be  such  as  to  produce  the 
same  results  for  all  railroads  which  are  subject  to  it.  It  is  self-evident  that  it 
would  be  much  simpler  to  devise  a  system  of  regulation  which  would  produce 
this  required  similarity  of  results  for  railroads  all  of  which  were  similar  in  their 
characteristics  and  operated  under  similar  conditions,  than  it  would  be  to  devise 
a  svstem  which  would  be  equally  satisfactory  for  railroads  of  varied  characteris- 
tics and  operating  under  widely  diverse  conditions.  The  problem  which  faced 
Congress  in  connection  with  the  transportation  act,  however,  was  to  devise  a 
system  of  regulation  to  be  applied  to  railroads  of  varied  characteristics  and 
operating  under  widelv  different  conditions.  It  is  not  too  much  to  say  that  the 
record  of  the  various  congressional  hearings  has  made  it  clear  that  no  systeni  of 
public  regulation  can  be  devised  and  administered  so  as  to  produce  similar 
results  for  all  the  railroads  so  long  as  the  railroads  to  which  it  is  to  apply  continue 
to  be  as  different  in  character  and  requirements  as  are  the  existing  railroad 
units.  Nevertheless,  it  was  not  possible  for  Congress  to  do  otherwise  than 
enact  a  svstem  of  regulation  based  upon  average  conditions,  despite  the  fact 
that  many  of  the  railroads  to  which  it  was  to  apply  were  not  average  in  character 
and  did  not  operate  under  average  conditions. 

The  system  of  regulation  finally  enacted  by  the  Congress  was  the  transporta- 
tion act  of  1920;  it  was  of  necessity  a  system  designed  to  meet  average  conditions; 
but  it  contained  a  provision  for  reorganizing  the  railroads  of  the  country  into  a 
limited  number  of  systems  so  that  the  new  systems  would  be  of  similar  character 
and  surrounded  by  similar  conditions.  This  provision  was  necessary  in  order 
that  the  regulation  provided  by  the  act  could  be  applied  with  uniform  results 
for  all  the  railroads.  This,  in  a  word,  as  I  understand  it,  not  only  states  the 
purpose  to  be  accomplished  by  the  consolidation  of  the  railroads  but  also  shows 
why  the  question  of  consolidations  was  so  much  emphasized  in  the  act.  Con- 
solidations are  thus  seen  to  be  essential  for  successful  public  regulation,  without 
which  the  continuance  of  a  policy  of  private  ownership  and  operation  can  scarcely 

be  expected.  .,  ,  ,  ,. 

That  the  creation  of  railroad  systems  of  average  or  uniform  character  was  the 
purpose  of  Congress  is  apparent  not  only  from  the  record  of  the  investigations  it 
conducted  but  also  from  the  act  itself  which,  referring  to  the  contemplated  new 
systems,  used  the  following  language: 

"The  several  systems  shall  be  so  arranged  that  the  cost  of  transportation  as 
between  competitive  systems  and  as  related  to  the  values  of  the  properties  through 
which  the  service  is  rendered  shall  be  the  same,  so  far  as  practicable,  so  that  these 
systems  can  employ  uniform  rates  in  the  movement  of  competitive  traffic  and 
under  efficient  management  earn  substantially  the  same  rate  of  return  upon  the 
value  of  their  respective  railway  properties."  .    *    .u      •   j- 

That  Congress  regarded  consolidations  as  of  prime  importance  is  further  indi- 
cated by  the  fact  that  the  transportation  act  directed  the  Interstate  Cjmmer -e 
Comm's-iion  to  proceed  as  quickly  as  may  be  to  plan  for  the  consolidation  of  the 
railroads  of  the  United  States  into  comparatively  few  competitive  systems  of 
similar  character.  The  prescribed  method  of  procedure  was  that  the  commission 
should  prepare  and  publish  a  tentative  plan  of  contemplated  consjlidate  I  s  ;s- 
tems;  that  this  plan  should  serve  as  a  basis  for  public  hearings  and  general  dis- 
cussion of  the  whole  subject;  that  after  such  hearings  and  discussion  the  commis- 
sion should  adopt  and  publish  a  final  plan  in  accordance  with  which  consohdations 
might  be  undertaken  voluntarily  by  the  railroads;  and  that  after  the  publication 
of  the  final  plan  no  consolidations  are  to  be  permitted  in  the  future  except 
such  as  are  in  conformity  with  it,  and  then  only  as  they  may  be  approved  by 

the  commission.  .    .       .     ^.  r  moi 

The  tenative  plan  was  published  by  the  commission  m  the  summer  of  19^21. 
Hearings  with  relation  to  it  were  held  throughout  the  country  over  a  period  of 
substantially  two  years.  Not  only  the  railroads  but  chambers  of  commerce  and 
other  semipublic  organizations  of  various  kinds,  representing  shippers  and  the 
general  public  have  appeared  at  these  hearings  and  have  presented  to  the  com- 
mission a  very  large  amount  of  information  relating  to  traffic  relations  and 
movements,  industrial  conditions  and  many  other  matters,  allied  to  or  to  be 
affected  by,  consolidations. 
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Tnese  hearings  and  the  great  amount  of  study  and  discussion  which  has  been 
given  to  the  whole  subject  of  consolidations  have  served  to  emphasize  the  advan- 
tages which  may  be  expected  to  follow  their  consummation.  Capitalization  cor- 
responding to  property  values  and  in  sound  proportions  between  indebtedness 
and  equity  will  be  accomplished,  joint  use  of  terminals  can  be  increased,  the  inde- 
pendent existence  of  roads  wliich  can  not  by  themselves  make  a  living  from 
average  rates  will  be  terminated.  In  short,  uniformity  in  character  and  require- 
ments will  take  the  place  of  the  existing  lack  of  uniformity,  and  thus  success 
of  public  regulation  will  become  possible,  while  the  administration  of  the  whole 
regulatory  system  will  become  simpler  and  easier. 

As  the  hearings  have  progressed  there  has  been  an  increasing  conviction  of 
the  feasibility  of  consolidations;  this  has  taken  the  place  of  a  large  amount  of 
doubt  which  was  earlier  expressed  by  many.  This  increasing  confidence  has  come 
from  a  realization  that  the  program  for  railroad  consolidations  is  nothing  other 
than  a  resumption,  under  careful  governmental  supervision,  of  a  process  which 
in  earlier  days  produced  such  systems  as  the  New  York  Central,  the  Pennsyl- 
vania, the  Atlantic  Coast  Line,  the  Atchison,  the  Union  Pacific,  and  various 
other  systems  which  have  served  the  public  with  similar  success,  and  that  the 
result  of  the  process  now  to  be  resumed  is  bound  to  be  the  creation  of  other 
systems  comparable  to  these  in  sound  capitalization  and  in  ability  to  serve  the 
public,  and  thus  the  creation  of  a  national  transportation  system  composed  of 
none  but  strong  and  effective  units. 

If,  then,  the  object  is  to  provide  for  railroad  systems  similar  to  those  just 
mentioned  it  may  be  well  to  set  forth  the  principles  in  accordance  with  which 
they  have  been  formed  and  the  characteristics  which  they  possess.  In  this  con- 
nection I  desire  to  file  with  the  committee  copies  of  an  article  in  which  I  have 
discussed  these  matters,  which  article  was  published  in  the  Harvard  Business 
Review  for  January,  1923,  entitled  **The  Problem  of  Railroad  Consolidations;" 
and  copies  of  certain  testimony,  relating  to  the  same  subject,  I  have  given  at 
the  consolidation  hearings  conducted  by  the  Interstate  Commerce  Commission. 
In  the  printed  article  I  have  shown  the  composite  character  of  all  railroads 
located  in  eastern  territory  between  the  Hudson  and  Mississippi  and  north  of 
the  Ohio  and  Potomac  Rivers.  Tlie  character  of  this  composite  is  set  forth  in 
terms  of  operating  statistics  which  show  the  amounts  and  proportions  of  the 
different  kinds  of  traffic  it  handles  and  the  results  of  operation  are  shown  in 
terms  of  financial  statistics.  In  similar  terms  I  have  compared  the  New  York 
Central  System  and  the  Pennsylvania  System  with  this  composite  or  average. 
The  comparison  shows  that  these  twa systems,  singly  or  combined,  are  substan- 
tially like  the  composite.  In  other  words,  each  of  these  two  systems  as  at 
present  constituted  is  an  average  system.  These  two  systems  thus  represent  a 
situation  which  it  is  the  object  of  the  consolidation  program  to  establish  every- 
where, and  their  existence  indicates  clearly  the  nature  of  the  consolidation  prob- 
lem in  their  territory — it  is  to  group  the  remaining  railroads  into  other  systems 
each  one  of  which  mHII  to  an  equal  extent  be  similar  to  the  composite  or  average, 
or  to  these  two.  In  the  article  I  point  out  what  I  regard  as  the  controlling 
reasons  for  the  average  character  and  operating  results  of  these  two  systems. 
Let  me  quote  a  few  sentences: 

"The  striking  similarity  between  the  averages  made  from  the  combined 
statistics  of  the  New  York  Central  and  the  Pennsylvania  and  from  those  of  all 
roads  in  the  district,  as  shown  in  the  preceding  tables,  need  not  be  a  matter  of 
surprise;  in  fact,  it  would  be  a  surprise  if  the  figures  were  not  substantially  alike. 
This  similarity  is  the  logical  result  of  the  way  the  two  systems  have  been 
built  up  so  that  to-day  they  extend  from  one  end  to  the  other  of  the  rate  district 
in  which  they  are  located  and  thus  share  in  the  varied  business  of  all  of  its  different 
parts.  They  cover  the  territory  so  completely  that  they  experience  the  varied 
operating  conditions,  both  favorable  and  unfavorable,  which  are  bound  to  exist 
in  a  territory  so  widely  extended.  They  are  examples  of  the  kind  of  systems 
which  were  being  formed  before  the  law  made  further  consolidations  practically 
impossible." 

In  appearing  before  the  Interstate  Commerce  Commission  on  the  23d  of 
November  last,  I  used  these  words: 

"It  is  clear,  I  think,  that  to  provide  for  systems  which  shall  be  similar  to  each 
other  in  each  district  of  the  country  it  is  necessary  to  provide  for  systems  each 
one  of  which  shall  be  similar  to  the  composite  of  all  railroads  in  the  district; 
that  is,  that  each  system  shall  be  an  average  system.  The  surest  and,  I  think, 
the  only  dependable  way  of  securing  this  result  is  to  plan  for  systems  each  one 
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of  which  shall  extend  widely  through  its  reat  district.     Under  such  circumstances 
all  systems  will  share  in  the  varied  traffic  of  the  territory  and  experience  its 

varied  operating  conditions."  .  ,,  ,    .  i.     ^.u     o     xu 

The  situation  thus  depicted  in  eastern  territory  is  paralleled  by  the^outhern 
Railway  and  the  Atlantic  Coast  Line-Louisville  &  Nashville  system  m  the  South 
and  by  the  river-to-coast  svstems  in  the  West.  The  figures  I  used  in  my  studies 
and  comparisons  were  the  figures  of  the  "test  period,"  the  three-year  period 
ending  June  30,  1917.  In  recent  months  I  have  made  similar  analyses  and 
comparisons  of  the  financial  results  on  the  basis  of  the  figures  for  1923,  and  1 
find  that  these  later  figures  show  substantially  the  same  comparative  relationships 
AS  were  revealed  bv  the  earlier  figures.  Herewith  I  file  with  the  committee  copies 
of  these  statistical  analyses.  The  fact  that  the  figures  show  the  same  relative 
positions  during  the  two  periods  leads  to  the  conclusion  that  we  are  dealing  with 
a  situation  the  factors  of  which  are  constant.  In  my  judgment  the  similanty 
of  these  analyses  gives  ample  evidence  that  the  consolidation  program  may  be 
undertaken  with  assurance  as  to  the  results  which  will  follow  its  completion. 

During  the  past  10  years  substantial  progress  has  been  made  in  providing 
reUef  from  the  unsatisfactorv  transportation  conditions  which  existed  before  the 
war  Six  years  of  hearings  before  committees  of  Congress  resulted  m  legislation 
which  has  provided  a  system  of  regulation  that  has  received  the  general  approved 
of  all  who  desire  the  continuation  of  private  ownership  and  operation  as  a  national 
railroad  policy.  Four  years  of  experience  with  the  transportation  act  have 
demonstrated  the  soundness  of  the  principles  upon  which  it  is  based,  though  it 
may  be  freely  admitted  that  in  some  matters  of  detail  amendments  could  be  made 

with  advantage.  ,      •    au    j*      *• 

In  this  period  of  four  vears  much  progress  has  been  made  also  in  the  direction 
of  consolidations  as  contemplated  by  the  act  even  though  few  actual  consolida- 
tions of  importance  have  been  completed.  As  a  result  of  the  publication  of  the 
tentative  plan  and  of  the  many  hearings  and  country-wide  discussion  of  the 
subject  the  advantages  to  be  derived  from  consolidations  are  better  understood 
and  their  importance  and  necessity  are  more  generally  appreciated.  1  here  is  a 
much  clearer  conception  of  the  lines  along  which  it  is  desirable  to  proceed  to 
create  a  national  system  of  transportation.  Because  of  »*»  P^^^^^f «" .  9^  ^^ji^ 
abundant  information  contained  in  the  testimony  of  railroad  officials,  shippers 
and  other  interested  parties,  the  Interstate  Commerce  Commission  is  now  for 
the  first  time  in  a  position  to  determine  the  merits  or  dements  of  every  proposed 
consoHdation  and  to  determine  whether  it  is  in  the  public  interest  f  "^^.^?»  j"''^^er 
the  general  purposes  for  which  consolidations  are  prescribed.  All  this  denotes 
progress  toward  final  accomplishment.  .,.,..,  xu  •         e  ♦u^ 

Along  with  this  growing  reahzation  of  the  desirability  of  the  regrouping  of  the 
many  railroads  of  widely  different  character  into  a  few  systems  of  substantially 
uniform  character  and  of  sound  organization  has  come  a  realization  of  the  fact 
that  little  further  progress  can  be  made  without  amendments  to  the  transporta- 
tion act.  In  spite  of  the  fact  that  there  is  general  agreement  as  to  the  desirabihty 
of  consoUdations,  and  the  further  fact  that  in  many  instances  ^^ere  is  a  vj-illmgness 
on  the  part  of  the  railroads  to  proceed  with  consolidations,  yet  there  is  little 
prospect  of  actual  consolidations  in  the  near  future.     The  principal  obstacles  to 

^Xr  r 'th'e'  ttn^^na^tHct  is  interpreted  by  the  Interstate  Commerce 
Commission  it  does  not  confer  upon  the  commission  authority  to  approye^general 
consohdations  prior  to  the  completion  and  publication  of  its  fi^a^.f^^"'.^^,^^? 
determination  of  the  final  plan  of  consolidations  by  the  commission  is  a  difficult 
task  not  only  because  of  the  voluminous  record  of  the  hearings  which  must  be 
taken  into  consideration  but  also  because  of  the  d  fficulty  of  securing  agreement 
as  to  a  single  plan  of  consolidations,  whereas,  as  the  testimony  shows,  anv  one 
Sf  several  Irqu  pings  of  the  railroads  would  be  equally  effective  to  secure  the 
necesIaJv  risult  lecause  of  this  fact  it  seems  to  me  to  be  unwise  to  restrict 
pSufe  S  a  single  plan.  Instead  of  one  single  prescribed  procedure  here 
should  be  opportunity  for  any  procedure  which  will  be  effective  to  create  rai  road 
svstems  of  the  desired  character.  In  other  words,  the  commission  ought  to  be 
empowered  to  adopt  alternative  plans.  Moreover,  since  the  «««^»H\^"  P^^^f  l^^^^ 
information  which  will  enable  it  to  protect  the  public  »"terest  in  all  cases  the 
commission  may  well  be  authorized  to  approve  any  consolidation  which  may  be 
pTposed  eveTbefore  the  adoption  of  its  own  plan  if  it  finds  such  proposed  con- 
LTidaUon  to  be  of  public  advantage  and  not  obstructive  to  its  whole  contem- 
plated  program. 


Second.  The  law  requires  that  every  railroad  shall  be  included  in  some  one  of 
the  consolidated  systems  to  be  prepared  by  the  commission,  whereas  the  hearings 
have  made  it  clear  that  in  some  cases,  more  especially  with  relation  to  terminal 
properties,  joint  ownership  or  control  will  better  serve  the  public  interest.  The 
whole  procedure  of  the  commission  would  be  simplified  and  the  public  advantage 
would  be  furthered  if  the  commission  were  given  a  wider  discretion  in  allocating 
such  properties. 

Third.  TJie  law  apparently  requires  that  the  groupings  are  to  be  made  by  the 
sole  method  of  an  actual  merging  of  the  different  properties  into  one  single 
property  under  a  single  corporate  ownership,  whereas  it  has  become  clear  that 
in  some  cases  at  least  the  desired  result  could  be  more  easily  attained  by  using 
such  devices  as  leases,  stock  controls,  etc.  It  is  to  be  observed  that  neither  the 
New  York  Central  nor  the  Pennsylvania,  nor,  in  fact,  any  existing  railroad 
system  which  can  be  taken  as  a  type  for  the  systems  which  are  to  be  formed, 
is  a  consolidated  system  in  the  sense  in  which  the  term  is  apparently  used  in  the 
transportation  act,  namely,  a  system  all  the  property  of  which  has  been  merged 
into  one  corporate  ownership.  In  each  of  these  systems  there  are  many  corpo- 
rations related  to  each  other  or  to  a  parent  company  by  leases,  stock  controls,  or 
other  devices  of  ownership  or  control.  Nevertheless,  each  one  of  these  systems 
meets  the  required  standards  because  each  is  a  single  system  in  ownership  and 
control  and  as  a  whole  unit  possesses  the  average  character  which  is  essential 
to  assure  uniform  results  for  all  systems.  If  the  law  allowed  the  new  systenas 
to  be  formed  by  the  use  of  leases,  stock  controls,  and  other  devices  of  ownership 
or  control  as  well  as  by  actual  mergers  the  whole  process  of  consolidations  would 
be  simplified  and     expedited. 

My  understanding  of  the  principal  features  of  the  bill  introduced  by  Senator 
Cummins  (S.  2224)  is  that  it  allows  the  commission  to  adopt  alternative  plans 
for  the  grouping  of  the  railroads  and  to  assure  the  joint  use  of  terminals  by  two 
or  more  systems  when  the  public  interest  will  be  served  thereby;  that  it  j>ermit8 
the  formation  of  railroad  systems  of  the  desired  character  by  merger,  lease,  or 
stock  control  even  before  the  adoption  of  any  plan  of  consolidation  by  the  com- 
mission; but  only  with  the  approval  of  the  commission  when  found  to  be  in  the 
public  interest  and  not  inconsistent  with  the  whole  project;  and  that  it  assures 
to  the  commission  the  full  iK)wers  given  to  it  by  the  transportation  act  as  to  the 
amount  and  form  of  the  capitalization  of  every  new  system,  and  as  to  other 
terms  and  conditions  with  which  it  may  be  surrounded.  Furthermore,  it  em- 
powers the  commission  to  establish  committees  to  further  the  creation  of  the 
individual  systems  if  voluntary  consolidations  have  not  been  effected  by  the 
time  the  final  alternative  plans  have  been  adopted.  It  seems  to  me  that  the 
creation  of  these  committees  should  be  deferred  for  a  reasonable  period  after 
the  adoption  of  the  plan,  so  as  to  give  the  railroads  an  opportunity  to  comply 
voluntarily  with  its  provisions.  And  finally  the  bill  makes  possible  Federal 
incorporation  for  the  new  national  systems. 

I  do  not  pretend  to  analyze  the  bill  in  detail.  I  am,  however,  in  full  sympathy 
with  its  main  purpose.  I  am  convinced  that  the  inclusion  into  a  comparatively 
few  railroad  systems  of  substantially  all  the  railroads  of  the  country  is  essential 
for  the  furnishing  of  adequate  service,  for  the  continuation  of  private  ownership 
under  public  regulation,  and  for  the  simplification  of  regulation.  Leases  and 
stock  controls  may  be  as  effective  to  accomplish  desirable  groupings  as  are 
actual  mergers,  and  they  may  be  possible  where  mergers  are  not.  I  think 
they  should  be  made  available.  If  the  procedure  contemplated  by  the  bill  is 
made  possible  I  believe  the  necessary  process  will  get  under  way,  that  voluntary 
action  on  the  part  of  the  railroads  will  accomplish  a  large  part  of  it,  and  that  the 
necessity  for  the  committee  which  the  bill  provides  for  will  be  comparatively 
small.  Under  Federal  incorporation  the  new  systems  will  escape  the  embarrass- 
ments which  arise  from  the  conflicts  of  the  laws  of  different  states,  while  they 
will  be  subject  to  regulation  no  less  than  at  present.  This  provision  also  will 
materially  assist  procedure. 
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Oral  Presentation,  January  12,  1924,  by  John  E.  Oldham,  Before  thb 
Interstate  Commerce  Commission   Re  Railroad  Consolidations 

In  beginning  mv  studv  of  the  problem  of  railroad  consolidation  some  years 
ago  I  approached  the  matter  chiefly  from  the  standpoint  of  finance  and  credit 
siipplemented  so  far  as  was  possible  from  the  information  available  to  me  by  a 
study  of  traffic  relationsliips.     I  prepared  and  published  a  plan  of  consolidations 
before  the  taking  of  testimony  in  this  proceeding  was  begun      At  the  ^onc^"s»«" 
of  this  hearing  I  testified  and  put  this  plan  m  evidence  as  Exhibit  No   709.     in 
my  testimony  I  stated  that  in  developing  the  groupings  I  had  not  had  the  advan- 
tage of  the  valuable  information  in  regard  to  traffic  relationships  which  had 
been  developed  by  Professor  Ripley  and  the  commission  m  its  tentative  plan, 
nor  had  I  had  the  advantage  of  the  testimony  in  these  same  matters  which  had 
been  presented  at  the  hearings.     Since  the  hearings  I  have  not  had  adequate 
opportunitv  to  study  this  data,  but  I  have  made  some  examination  of  the  more 
important  parts  of  the  record.  There  have  been  also  some  developments  in  other 
ways  which  would  suggest  some  changes  in  my  original  plan.     In  considering 
both  the  original  plan  and  the  changes  in  it  which  I  now  suggest  I  would  like  to 
have  it  borne  in  mind  that  rav  general  purpose  and  my  interest  m  this  proceeding 
is  to  show  that  without  impracticable  disruption  of  existing  financial  relation- 
ships and  without  so  far  as  I  can  see  substantially  affecting  established  and 
existing  routes  of  traffic,  it  is  possible  to  include  tne  railways  of  the  country 
within  a  list  of  approximately  a  dozen  systems  of  similar  financial  raagmtucft  and 
similar  earning  power-systems  coinciding  in  a  general  way  ^^V"  •      ♦^.'TtrlMfm 
territories  and  thus  systems  of  diversified  traffic,  thereby  simplifying  the  problem 

°  It  wiU^be Apparent  that  the  assignments  I  make  will  not  be  satisfactory  to 
evervone,  but  if  it  is  remembered  that  I  have  approached  the  subject  more  largely 
from*  the  financial  point  of  view  than  most  of  the  witnesses,  and  that  1  am  not 
attempting  to  weigh  the  evidence  in  the  record  or  to  argue  that  better  arrange- 
ments in  individual  instances  can  not  be  made,  I  am  m  hopes  that  such  suggestions 
as  I  make  will  not  prove  objectionable  to  any  one,  but  will  be  looked  upon  as  an 
attempt  to  be  helpful  in  a  situation  which,  as  a  whole,  is  surrounded  with  many 
difficulties.     With  mv  original  groupings  I  prepared  statistical  data  which  shovj  ed 
that  the  svstems  which  I  proposed  in  each  rate  district  were  strikingly  similar 
in  their  operating  and  traffic  characteristics;  that  is  to  say,  the  costs  of  operation 
were  proportionated  the  same  or  approximate  y  so  in  each  instance;  the  pro- 
portion of  each  class  of  tonnage  was  very  similar;  that  is  the  tonnage  of  each 
system  was  made  up  of  similar  proportions  of  products  of  agriculture,  mines, 
forests,  manufactures,  etc.;  the  average  rates  per  ton-mile  and  per  Passenger-mile 
varied  but  little.     These  comparisons  will  be  found  in  detail  on  Pages  44-46  of 
the  Exhibit  No.  709,  which  is  a  part  of  the  record.     A  though  rehable  data  cover- 
ing valuations  was  not  available,  I  concluded  nevertheless  that  railroads  in  the 
same  territorv  which  handled  very  similar  traffic  must  necessanly  have  similar 
facilities  for  handling  such  traffic,  and  of  approximately  the  same  value,  and  that 
inasmuch  as  the  rates  and  operating  costs  were  substantially  uniform  it  was  fair 
to  conclude  that  such  systems  would  be  able  to  ^^r"  «»»^^^*^"V^  if/,^,^,;;^;"^^^^^ 
of  return  on  their  respective  property  values  and  thus  meet  t^e  requirements 
called  for  by  the  transportation  act  as  defined  by  section  5,  paragraph  4,  which 

""^^^The  leverll  "svstems  shall  be  so  arranged  that  the  cost  of  transportation  as 
between  competitive  systems  and  as  related  to  the  values  of  the  properties 
through  which  the  service  is  rendered  shall  be  the  same  so  far  as  is  practicable 
so  that  these  svstems  can  employ  uniform  rates  m  the  "^^^^T"^,^/ ^^^^I^P/^VI  J 
traffic,  and,  under  efficient  management,  earn  substantially  the  same  rate  of 
return  upon  the  value  of  their  respective  railway  properties.  „,,o:,«h1p 

In  the  matter  of  valuation,  I  might  add  that  much  more  data  ^  now  available 
than  was  the  case  when  my  original  studies  were  made  and  that  while  I  have  not 
attempted  to  compile  the  figures  for  the  various  systems,  nevertheless,  in  tlie 
stSn^ich  I  have  recentlv  made  of  the  valuation  data  relating  to  important 
indfvMual  road%^  I  have  found  reproduction  cost  plus  land  va»"^«  f«/etermm 
bv  the  commission  are  approximately  the  same  for  similar  properties^  7jin«h^P 
confirmed  mv  opinion  that  when  valuations  are  completed  and  made  available 
Jhfcrclu^ion  Xded  to  above  will  be  justified.  The  statistical  comparison 
which  I  presented  with  my  original  groupings  was  based  upon  the  earnings  and 
operating  statements  of  the  test  period,  and  the  traffic  statistics  were  for  the  year 


ended  June  30,  1916.  I  used  the  figures  of  the  test  period  in  the  belief  that  they 
were  more  reliable  for  comparisons  intended  to  reveal  the  relative  positions  of  the 
various  roads  under  normal  conditions  than  were  the  figures  of  later  periods.  I 
used  the  traffic  figures  for  the  vear  1916  inasmuch  as  such  figures  were  not 
available  for  each  vear  in  the  test  period  and  inasmuch  as  the  year  1916  was  close 
to  the  average  for  the  test  period.  The  similarity  of  these  systems,  as  I  have 
developed  them,  I  believe  is  not  a  matter  of  chance  or  coincidence  but  is  the 
logical  result  of  planning  svstems  which  extend  widely  throughout  the  rate  dis- 
trict in  which  thev  operate.  Svstsems  created  in  this  was  necessarily  have  the 
diversitv  of  traffic  of  the  whole' district;  they  are  subject  to  both  the  operating 
advantages  and  disadvantages  which  are  found  in  the  various  parts  of  the  dis- 
trict. This  I  found  to  be  the  case  with  the  larger  systems  which  were  the  result 
of  earUer  consolidations.  I  refer  to  such  systems  as  the  New  York  Central  and 
the  Pennsvlvania  in  the  eastern  district,  the  Southern  Railway,  and  the  combi- 
nation represented  bv  the  Atlantic  Coast  Line,  and  Louisville-Nashville  systems 
in  the  southern  district,  and  the  Santa  Fe  and  the  so-called  Hill  group  of  roads 
in  the  western  district.  This  matter  is  discussed  at  some  length  in  Exhibit  No. 
710,  which  I  introduced  when  I  testified  November  23.  I  would  call  special 
attention  to  the  statistical  comparison  contained  in  this  exhibit,  of  the  traffic 
and  operating  statistics  of  the  New  York  Central  and  Pennsylvania  systems, 
with  the  combined  statistics  of  all  roads  in  the  eastern  district. 

I  desire  to  place  especial  emphasis  upon  the  desirability,  or  perhaps  better  the 
necessitv,  of  planning  for  svstems  which  shall  extend  widely  throughout  the  rate 
district  in  which  thev  are  located,  in  order  that  such  systems  may  be  of  average 
character,  because  this  is  the  principle  in  accordance  with  which  average  systems 
have  been  created  heretofore  and  is  the  only  principle  I  have  been  able  to  discover 
which  is  capable  of  general  application. 

I  have  now  grouped  the  principal  railways  of  the  country  into  11  systems  in 
place  of  the  13  wliich  I  proposed  in  the  above-mentioned  pamphlet.  Let  me 
indicate  in  some  detail  the  modifications  of  my  original  groupings  and  the  regroup- 
ings which  I  desire  at  this  time  to  suggest  for  the  consideration  of  the  commission. 
Reference  to  the  pamphlet  entitled  ''A  Plan  for  Railroad  Consolidations," 
Exhibit  709,  which  is  a  part  of  the  record,  will  show  that  in  the  eastern  district 
I  had  proposed  5  consolidated  svstems;  in  the  southern  district  2,  and  in  the  west- 
ern district  6 — a  total  of  13  for  the  whole  country.  I  now  suggest  4  systems  for 
the  eastern  district  in  place  of  5,  2  systems  for  the  southern  district  as  heretofore, 
and  5  systems  for  the  western  district  in  place  of  6,  a  total  of  11  for  the  whole 
country.  I  have  filed  with  the  commission  maps  showing  the  four  revised 
eastern  systems;  and  the  five  revised  western  systems,  together  with  statistical 
data  showing  the  relative  mileage,  revenues,  and  operating  costs  of  the  systems 

in  each  district. 

In  the  eastern  district  I  now  eliminate  the  Norfolk  &  Western-Chesapeake 
&  Ohio  system  which  I  originally  proposed.  This  was  the  one  system  in  the 
eastern  district  which  did  not  comply  with  the  principle  of  extending  widely 
throughout  the  rate  district  in  which  it  was  located.  For  this  reason  it  did  not 
have  the  diversified  and  balanced  traffic  which  is  desirable;  it  was  principally 
concerned  with  the  movement  of  a  single  commodity — coal.  Moreover,  testi- 
monv  in  the  record  indicates  that  there  is  a  large  movement  of  this  coal  westward 
from*  the  Pocohontas  field,  and  that  better  distribution  throughout  the  Central 
Western  States  and  into  the  Northwest  may  be  expected  if  the  so-called  coal 
roads  are  made  parts  of  several  widely  extending  systems  than  would  be  secured 
if  these  roads  as  originallv  proposed  were  made  into  a  separate  system  which  of 
necessity  would  be  more'  nearly  local  in  extent  and  character.  Furthermore, 
since  my  original  groupings  were  made  I  understand  that  the  Carolina,  Clinch- 
field  &  Ohio,  which  was  made  a  part  of  the  system  referred  to,  has  been  leased  to 
the  Louisvilie  &  Nashville,  and  the  Chesapeake  &  Ohio  and  the  Hocking  Valley 
have  entered  into  closer  relationships  with  the  Nickel  Plate  Group.  Because  of 
these  facts,  I  now  suggest  that  the  different  roads  in  the  Pocohontas  district, 
instead  of  forming  a  single  system,  be  allocated  to  one  or  another  of  the  larger 
systems.  The  disposition  of  the  Carolina,  Clinchfield  &  Ohio  and  the  Chesapeake 
&  Ohio  and  the  Hocking  Vallev  has  been  indicated  above;  in  addition  I  have  al- 
located the  Norfolk  &  Western  to  the  Pennsylvania  system  which  has  long  had 
a  substantial  interest  in  it,  and  the  Virginian  to  the  New  York  Central.  Two  of 
the  svstems  which  I  originallv  proposed  were  based  respectively  upon  the  New 
York  Central  and  included  its  affiliated  companies  with  few  additions,  the  chief  of 
which  was  the  Central  Railroad  of  New  Jersey;  and  upon  the  Pennsylvania  and 
its  affiliated  companies.     These  two  systems  exemplify  the  type  of  systems  which 
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consolidations  are  intended  to  create.  Each  of  them  extends  widely  throughout 
the  eastern  district  and  each  of  them  is,  therefore,  of  the  average  character  which 
the  consolidated  systems  are  intended  to  possess.  Reference  has  already  been 
made  to  the  similarity  of  these  systems  to  a  single  system  representing  the  com- 
bined or  composite  characteristics  of  all  roads  in  the  eastern  district.  The 
changes  which  I  now  suggest  in  the  New  York  Central  system,  as  originally  pro- 
posed, are  the  subtraction  of  the  Lake  Erie  &  Western,  which  the  Central  no 
longer  controls,  and  the  addition  of  the  Virginian.  In  the  case  of  the  Pennsyl- 
vania, I  suggest  the  addition  of  the  Norfolk  &  Western. 

A  third  system  which  I  originally  proposed  was  based  upon  the  Erie,  the 
Lackawanna,  the  Nickel  Plate,  Pere  Marquette,  and  the  Wabash.  It  included, 
in  general,  lines  in  the  eastern  district  located  between  the  New  York  Central 
and  the  Pennsylvania  and  was  referred  to  as  the  Buffalo  system.  I  now  revise 
this  system  by  adding  to  it  the  Toledo,  St.  Louis  &  Western  which  has  already 
been  consolidated  with  the  Nickel  Plate,  and  the  Chesapeake  &  Ohio  and  Hock- 
ing Valley  which  have  established  close  relations  with  the  Nickel  Plate  group; 
and  by  taking  from  it  the  Wabash  which  is  no  longer  necessary  since  the  Toledo, 
St.  Louis  &  Western  traverses  much  the  same  territory  and  will  prove  equally 
serviceable.  Although  I  originally  gro\iped  the  Elgin,  Joliet  &  Eastern  with 
this  system  I  have  not  included  it  in  the  revised  system,  since  it  is  a  road  of 
such  terminal  character  that  it  is  closely  related  to  several  systems.  The  fourth 
system  was  based  upon  the  Baltimore  &  Ohio  and  affiliated  companies,  the  Phila- 
delphia &  Reading,  and  the  Lehigh  Valley.  Geographically  it  occupies  much 
the  same  position  with  relation  to  the  Pennsylvania  as  the  proposed  Buffalo 
system  does  to  the  New  York  Central.  I  have  modified  this  Baltimore  & 
Ohio-Reading  system  by  adding  to  it  the  Wabash  lines  east  of  the  Mississippi 
River  which  have  been  taken  away  from  the  Buffalo  system,  and  by  subtracting 
the  Toledo,  St.  Louis  &  Western  which  is  already  a  part  of  the  Nickel  Plate 
group  as  stated  above.  The  Lehigh  Valley  and  the  Wabash,  with  traffic  rights 
over  the  Grand  Trunk,  would  give  the  Baltimore  &  Ohio  system  an  alternate 
and  northerly  route  to  Chicago,  St.  Louis  and  other  points  in  the  West.  The 
four  systems  which  I  thus  propose  will  all  reach  the  Altantic  seaboard,  Chicago 
and  St.  Louis,  the  coal  fields,  both  anthracite  and  bituminous,  and  southern  con- 
necting points.  Each  system  will  extend  widely  throughout  the  eastern  rate 
district  and  each  system  will  reach  principal  markets  and  shipping  points;  either 
the  same  markets  and  shipping  points  or  others  of  equal  importance. 

In  the  exhibits  introduced  as  a  part  of  my  testimony  I  showed  by  statistical 
tables  that  the  systems  which  I  suggested  for  the  eastern  district  would  handle 
traffic  of  various  kinds  in  substantially  the  same  proportion  and  at  approximately 
the  same  costs.  The  modifications  of  the  groupings  which  I  now  suggest  make 
no  material  changes  in  these  respects.  The  detailed  statistics  have  been  before 
referred  to  as  appearing  on  pages  44-46,  of  Exhibit  No.  709.  Because  of  the 
similarity  of  operating  costs  net  earnings  will  be  simUar,  and  if  there  is  the  simil- 
larity  of  propertv  values  which  I  believe  to  be  the  case  these  net  earnings  will 
reflect  a  similar  precentage  of  such  values;  that  is,  these  systems  will  be  able  to 
earn  substantially  the  same  rate  of  return  upon  the  values  of  their  respective 
railway  properties.  With  the  standardization  of  the  capital  structure  which  will 
be  brought  about  by  consolidation,  in  accordance  with  the  requirements  of  the 
transportation  act,  their  respective  incomes  will  be  ecjually  effective  to  establish 
and  maintain  credit.  Thus  they  will  be  able  to  provide  adequate  service  to  the 
people  of  their  territories.  Systems  of  these  characteristics  fully  comply  with  the 
intent  of  the  transportation  act  because  they  will  be  able  to  operate  with  similar 
results  in  competition  with  each  other  under  the  uniform  rates  which  are  made 
necessary  by  the  preservation  of  the  competitive  principle. 

I  make  no  change  in  the  suggestion  heretofore  made  as  to  the  disposition  of 
the  New  England  roads.  The  record  shows  that  these  roads,  as  a  group,  are 
unlike  any  other  group  of  roads  of  similar  importance.  Their  dissimilarity  is 
shown  in  their  higher  operating  costs,  in  the  character  of  their  traffic,  and  in 
general  in  their  inahilitv  to  prosper  under  rates  which  are  adequate  for  the  roads 
in  the  eastern  district  outside  of  New  England.  My  views  in  regard  to  the  New 
England  roads  have  been  presented  in  full  at  the  hearings  in  Boston  and  later  in 
Washington,  and  I  will  not  take  the  time  to  elaborate  them  at  this  time.  I  will 
merely  state  that  compliance  with  the  principle  of  providing  for  average  sustems 
which  extend  widely  throughout  the  district  in  which  they  are  grouped  for  rate 
making  purposes  requires  that  the  New  England  roads  become  parts  of  the  other 
systems  which  I  have  suggested. 


As  to  the  Southeastern  section  of  the  country  I  make  no  suggestions  for  any 
material  modification  of  the  groupings  I  have  heretofore  proposed,  except  to 
add  to  the  Atlantic  Coast  Line-Louisville  &  Nashvil'e  system  the  Carolina, 
Clinchfield  &  Ohio  as  noted  above.  In  my  revised  groupings  I  have  not  included 
the  Florida  East  Coast  in  any  system.  With  equal  propriety  it  could  become  a 
part  of  either  of  the  proposed  systems  or  it  could  be  jointly  controlled  by  both. 
As  an  independent  system,  it  would  perhaps  best  serve  the  public.  As  with  the 
New  York  Central  and  the  Pennsylvania  in  the  eastern  district,  so  with  the 
Atlantic  Coast  Line-Louisville  &  Nashville  and  the  Southern  systems  in  the 
South,  they  already  extend  largely  throughout  the  territory  and  are  average 
systems.  The  only  other  road  of  considerable  size  in  this  territory  is  the  Sea- 
board. As  a  system  by  itself  it  is  unsatisfactory,  and  there  are  no  other  roads 
apart  from  the  Southern  and  the  Atlantic  Coast  Line  with  which  it  could  be  united 
so  as  to  form  a  strong  unit.  For  these  reasons,  I  have  grouped  it  with  the  South- 
ern for  the  maintenance  of  competition  with  the  system  which  includes  the 
Atlantic  Coast  Line. 

West  of  the  Mississippi  River  certain  changes  have  also  taken  place  in  the 
general  railroad  situation  since  I  made  my  original  groupings.  The  Central 
Pacific  has  now  been  leased  to  the  Southern  Pacific.  There  has  thus  been  estab- 
lished a  relationship  which  has  the  approval  of  the  commission  and  which  may 
be  looked  upon  as  permanent.  This  arrangement  places  the  Central  Pacific  at 
the  service  of  both  the  Southern  Pacific  and  the  Union  Pacific.  It  suggests  that 
the  only  other  mid-Rocky  Mountain  group,  that  is,  the  Denver  &  Rio  Grande- 
Western  Pacific,  should  be  placed  in  a  similar  relationship  to  the  two  other  sys- 
tems which  reach  the  Denver  gateway.  The  Atchison  System  like  the  Southern 
Pacific  System  is  a  gathering  and  distributing  road  in  California.  By  allocating 
to  it  the  Denver  &  Rio  Grande- W^estern  Pacific  it  will  be  afforded  a  route  through 
the  Denver  gateway  similar  to  that  which  the  Central  Pacific  affords  to  the 
Southern  Pacific.  The  other  system  in  this  territory  which  I  propose,  viz:  the 
Burlington  System,  can  serve  and  be  served  by  a  relationship  to  the  Denver  & 
Rio  Grande- Western  Pacific  similar  to  that  which  has  been  assured  to  the  Union 
Pacific  with  the  Central  Pacific.  This  will  be  shown  by  a  reference  to  the  maps 
wherein  it  appears  that  geographically  the  Burlington  System  is  related  to  the 
Atchison  and  the  Western  Pacific  in  a  manner  similar  to  that  of  the  Union  Pa- 
cific to  the  Southern  Pacific  and  the  Central  Pacific.  In  this  way  the  four  main 
systems  which  reach  the  Denver  gateway  will  be  provided  with  routes  through 
this  gateway  fitted  to  their  respective  needs. 

The  testimony  presented  in  the  record  makes  it  very  clear,  I  think,  that  any 
grouping  which  does  not  include  in  one  system  the  Northern  Pacific,  Great 
Northern  and  the  Chicago,  Burlington  &  Quincy  would  result  in  a  serious  break- 
ing-up  of  existing  routes  and  channels  of  trade  and  commerce  quite  inconsistent 
with  the  intent  and  actual  provisions  of  the  transportation  act.  In  fact,  this 
danger  is  recognized  and  commented  upon  at  length  in  the  tentative  report  of 
the  commission,  especially  on  page  598  from  which  the  following  quotation  is 
taken: 

"  Breaking  up  the  existing  Hill  combination  and  allying  the  Burlington  solely 
with  the  Northern  Pacific  might  well  deprive  the  Great  Northern  of  so  much 
business  northbound  from  the  Burlington  river  line  from  Chicago  as  to  jeopardize 
its  welfare." 

And,  furthermore,  it  is  probable  that  the  separation  of  any  one  of  these  three 
roads  from  the  other  two  would  present  insuperable  financial  difficulties.  In 
my  new  grouping  shown  by  the  maps  which  I  have  filed,.  I  therefore,  place  these 
three  roads  in  one  and  the  same  system. 

In  my  original  grouping  I  made  a  system  composed  principally  of  the  Illinois 
Central  and  the  Soo,  and  I  had  placed  the  St.  Paul  with  the  Great  Northern. 
I  now  group  the  Great  Northern  with  the  Northern  Pacific  and  the  Burlington, 
and  I  place  the  St.  Paul  ydth  the  Illinois  Central  in  place  of  the  Soo;  I  have  not 
placed  the  Soo  with  any  system  but  have  left  it  as  at  present  a  part  of  the  Cana- 
dian system  which  now  owns  it.  In  this  St.  Paul-Illinois  Central  system  I 
include  the  St.  Louis  &  San  Francisco  which  I  had  previously  grouped  with  the 
St.  Paul;  and  I  have  added  the  International  &  Great  Northern  and  the  Gulf 
coast  lines;  by  these  means  the  system  will  have  access  to  the  various  ports  on 
the  Gulf.  This  system  is  somewhat  similar  to  that  proposed  by  Mr.  Holden  in 
his  four-group  plan,  except  that  the  Frisco  instead  of  the  Missouri  Pacific  pro- 
vides the  i)rincipal  line  to  the  Gulf,  It  seems  to  me  that  this  arrangement  pre- 
serves competition  to  a  greater  degree. 
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Thus  I  present  five  systems  where  I  previously  had  shown  six.  All  these 
systems  reach  the  Mississippi  River  gateways,  all  of  them  reach  the  Gulf  ports, 
all  of  them  reach  the  Pacific  coast  ports.  Two  of  them  reach  Cahfornia  by 
southern  routes,  four  of  them  by  mid-Rocky  Mountain  routes,  and  three  of  them 
reach  Puget  Sound  by  northern  routes.  As  with  the  proposed  systems  in  the 
East  and  in  the  South  these  five  systems  will  be  the  kind  of  railroad  units  intended 
to  be  created  bv  the  transportation  act.  They  will  extend  widely  throughout 
the  western  district;  they  will  participate  to  a  large  extent  m  its  varied  traffic; 
thev  will  experience  the  advantages  and  disadvantages  in  operation  character- 
istic of  the  territory;  in  short,  they  will  be  average  systems— average  in  the  cost 
of  operation  and  in  net  results.  With  the  standardization  of  financial  organiza- 
tion which  will  be  brought  about  in  the  process  of  consolidation,  the  similar  net 
income  will  be  equally  effective  in  establishing  and  maintaining  credit.  These 
systems,  I  believe,  will  thus  be  able  to  provide  adequate  railroad  service  through- 
out the  territory.  ,,.  ...  -J         J      ^l„1„    U.r 

If  in  these  groupings  I  suggest  some  alliances  which  considered  solely  by 
themselves  mav  be  open  to  some  objection,  I  point  out  that  no  proposed  alliance 
or  grouping  can  be  considered  solely  by  itself;  but  that  the  problem  is  to  group 
all  of  the  railroads  in  such  a  wav  that  the  total  results  of  all  groupings  will  uest 
carry  out  the  purpose  of  the  'transportation  act.  Such  groupings  doubtless 
involve  some  alliances  less  obviously  natural  than  others.  I  am  confident,  how- 
ever that  the  proposed  groupings  provide  a  whole  plan  constructed  m  accordance 
with  the  principles  which  I  believe  must  be  followed  in  an  attempt  to  create 
throughout  the  whole  country  railroad  systems  of  the  desired  character  and 
necessary  interrelationships.  I  have  not  attempted  to  dispose  of  all  of  the  small 
roads  but  to  make  groupings  which  include  the  principal  Class  1  railroads.  The 
roads  which  I  have  included  in  these  groupings  represent  about  93  per  cent  of 
the  total  railroad  mileage  of  the  country  and  together  handle  about  95  per  cent 
of  the  transportation  business  of  the  country,  as  indicated  by  the  figures  covered 
by  the  test  period. 

Memorandum   Submitted   to   the   Interstate    Commerce    Commission    at 
Washington,   November  23,   1923,   by  John   E.  Oldham 

You  have  asked  me  to  present  to  the  commission  such  conclusions  as  I  have 
reached  regarding  the  subject  of  railroad  consolidations  In  order  that  mv  con- 
clusions may  be  the  better  understood  and  appraisefl  it  has  seemed  advisable  to 
indicate  the  considerations  which  have  had  weight  with  me  in  arriving  at  them. 
This  I  have  attempted  to  do  in  this  memorandum  even  though  thereby  I  may  have 
stated  much  which  is  well  known  to  the  commission.  A  more  detailed  treatment 
of  many  matters  herein  referred  to  will  be  found  in  two  pamphlets  I  shall  offer  as 
exhibits,  and  any  further  development  of  these  matters  which  the  commission 
may  desire  can  be  made  I  think  by  oral  discussion  during  or  following  the  read- 

ine  of  this  memorandum.  ,  ,. ,  ..  .       j       ^     - 

The  conclusions  I  have  reached  as  to  railroad  consolidations  are  based  upon  a 

''T^ThTthl  r^lroid  p^  of  the  United  States  is  that  the  railroads  are  to  be 
privately  owned  and  managed,  are  to  be  operated  on  the  competitive  rather  than 
the  monopolistic  principle,  and  are  to  be  under  public  regulation. 

2  That  the  permanency  of  this  poUcy  is  dependent  up^)n  the  ability  of  the 
railroads  to  furnish  adequate  service  under  such  rates  and  other  conditions  as 
may  be  established  by  the  regulatory  code.  .      .     ,„^„„  .^^^ 

3'  That  the  ability  of  the  railroads  to  furnish  adequate  service  is  dependent 
upon  the  receipt  by  them  of  an  income  sufficient  to  induce^their  owners  or  other 
investors  to  furnish  them  with  additional  capital  as  needed. 

4  That  no  system  of  rate  making  can  be  based  upon  the  condition  or  position 
of  each  individual  road,  but  must  be  based  upon  the  condition  and  position  of  the 
raikoads^as^a^wioe.^  the  system  of  rate  making  must  be  based  upon  average 
rather  than  individual  conditions  yet  the  success  and  permanency  of  such  a 
system  can  be  assured  only  if  all  railroads  subject  to  it  shall  be  able  to  attain 
similar  financial  and  operating  results  and  that  obviously  such  similar  res^^ts  can 
be  attained  only  if  the  railroads  themselves  are  similar  in  character,  each  approxi- 
mating the  character  of  the  railroads  as  a  whole  in  the  territory  which  it  serves 

6  That  Congress,  recognizing  the  necessity  of  providing  adeqiiate  income  for 
the  railroads,  has  defined  such  income  as  being  an  amount  sufficient  for  a  fair 


return  upon  the  value  of  the  property  used  in  the  service  of  transportation,  and 
has  provided  a  method  of  rate  making  designed  to  produce  in  the  aggregate  a  rail- 
road income  equal  to  such  fair  return  upon  the  aggregate  value  of  such  railroad 
property. 

7.  That  Congress,  also  recognizing  the  necessity  of  providing  for  railroads  of 
average  or  uniform  character  in  order  that  each  may  obtain  a  similar  income 
from  the  system  of  rate  making  then  provided,  inserted  the  provisions  relating 
to  consolidations,  the  underlying  purpose  of  which  is  to  establish  railroad  units 
of  such  uniform  character  as  is  necessary  to  secure  the  successful  application  of 
the  rate-making  provisions  of  the  transportation  act. 

I  reach  the  conclusion,  therefore,  that  the  provisions  of  the  transportation 
act  relating  to  consolidations  are  primarily  the  logical  result  of  the  method  of 
rate  making  provided  by  the  act. 

The  units  of  the  rail  transportation  system  of  the  country  as  they  exist  to-day 
are  not  of  uniform  character.  In  the  pamphlet  entitled  "A  Plan  for  Railroad 
Consolidations,"  herewith  offered  as  an  exhibit,  I  have  analyzed  this  matter  of 
dissimilarity. 

My  analysis  shows — 

1.  That  roads  which  handle  about  85  per  cent  of  the  business  of  the  country 
handle  that  business  at  such  similar  cost  that  the  net  results  of  operation  are 
similar  for  all  of  them. 

2.  That  of  the  roads  in  this  group,  roads  which  handle  about  60  per  cent  of 
the  country's  business  have  been  able,  in  times  when  rates  were  recognized  to 
be  adequate  for  railroads  as  a  whole,  to  pay  from  their  net  incomes  fixed  charges 
and  dividends  on  all  issues  of  outstanding  capital  stock  and  in  so  doing  have 
average  to  distribute  to  their  security  holders  approximately  80  per  cent  of 
their  net  income  about  equally  divided  between  fixed  charges  and  dividends. 

3.  That  the  remaining  roads  of  this  85  per  cent  group — namely,  roads  which 
handle  25  per  cent  of  the  country's  business — from  a  similar  amount  of  net  earn- 
ings have  likewise  distributed  80  per  cent,  practically  the  whole  of  which  has 
been  in  the  form  of  fixed  charges,  leaving  no  balance  for  dividends,  if  the  same 
proportion  of  net  earnings  is  to  be  carried  to  surplus  account. 

4.  That  roads  where  costs  of  operation  are  such  as  to  prevent  their  obtaining 
a  similar  amount  of  net  income  are  roads  which  handle  not  over  15  per  cent  of 
the  country's  business. 

A  study  of  such  valuation  data  as  has  been  published  by  the  commission 
clearly  indicates  that  property  values  are  similarly  related  to  both  gross  and  net 
earnings  as  shown  by  the  average  of  both  the  60  per  cent  and  the  25  p)er  cent 
groups.  It  indicates  further  that  on  the  basis  of  reproduction  cost  plus  the  value 
of  lands  the  total  capitalization  of  the  60  per  cent  group  is  consistent  with  this 
valuation  of  property,  but  that  in  the  case  of  the  25  per  cent  group  total  capitali- 
zation exceeds  property  valuation. 

The  roads  of  this  25  per  cent  group  are  generally  considered  to  be  weak  roads. 
I  point  out,  however,  that  as  a  class  their  weakness  is  accounted  for  solely  by  their 
faulty  capitalization  and  is  not  occasioned  by  disadvantage  of  location  or  operat- 
ing conditions.  Of  course,  it  is  understood  that  there  are  certain  variations 
as  between  individual  roads  in  each  group  and  that  these  comparisons  are  be- 
tween the  groups  as  such.  I  do  not  hesitate  to  say  that  if  roads  of  the  60  per  cent 
group  were  capitalized  as  are  the  roads  of  the  25  per  cent  group  they  would  be 
classified  as  weak  roads,  and  conversely,  roads  of  the  25  per  cent  group  capitalized 
as  are  the  strong  roads  would  be  called  strong. 

I  conclude,  therefore,  that  rates  which  produce  fair  return  upon  property  value 
will  maintain  the  credit  of  the  60  per  cent  group  of  roads  and  will  thus  enable 
them  to  furnish  adequate  service,  while  the  same  rates  though  producing  a  similar 
income  and  a  similar  rate  of  return  upon  property  value  for  roads  in  the  25  per 
cent  group  will  not  establish  their  credit  and  thus  will  not  enable  them  to  furnish 
adequate  service.  I  conclude  further  that  one  of  the  major  problems  to  be  solved 
in  the  process  of  consolidation  is  to  bring  about  such  capital  reorganizations  as 
shall  make  capitalization  consistent  with  property  value.  A  second  major  prob- 
lem is  the  distribution  among  the  stronger  systems  of  the  15  per  cent  group  of  ^ 
roads  which  are  unable  to  derive  from  rates  adequate  for  roads  as  a  whole  an  in- 
come which  will  enable  them  to  furnish  adequate  service. 

So  long  as  the  units  of  our  transportation  system  are  so  greatly  lacking  in 
uniformity,  as  is  indicated  by  the  above,  it  is  obvious  that  uniform  results  can  not 
be  attained  under  the  transportation  act,  or  in  fact  under  any  system  of  regulation 
which  can  be  devised.     Unless  railroad  units  of  more  uniform  character  can  be 
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created  through  the  process  of  consolidation  any  system  of  public  regulation  will 
fX  and  where  public  regulation  fails  the  continuation  of  private  ownership  wiU 

^ThTtrXo'rt^^^^  act  specifically  provides  that  in  planning  for  these  new  rail- 
road  svste3ex?sting  routes  and  channels  of  trade  and  commerce  should  be  pre- 
served whe^e  p^acticlble  and  competition  shall  be  maintained  as  fully  as  possible. 
Mv  collusion  is  that  this  first  condition  is  a  requirement  that  existing  systems 
wh^her  they  exist  as  a  result  of  mergers,  leases  stock  contros  or  other  f^ 
ownership,  are  to  be  dismembered  only  sparingly,  since  if  such  existing  systems 
we  to  be  allocated  in  part  to  one  new  system  and  in  part  to  another,  a  consider- 
able change  in  traffic  movements  would  be  inevitable.     ^      .    .  .. 

The  sublect  of  competition  requires  a  somewhat  more  extended  discussion  in  as 
much  as  thrconceptiS^  of  the  meaning  of  the  act  relating  to  it  has  an  important 
bearing  upon  the  character  of  the  grouping  of  roads  to  be  aac^Ptea- 

Since  the  fundamental  purpose  of  the  transportation  act  is  to  provide  transpor- 
tation  at  tL  WsTcS^^^^^^  c^onsWt  with  adequate  service  it  is  clear  that  the  com- 
petitrve  service  which  is  to  be  preserved  is  such  as  will  promote  economy  of  oper- 
Stion  and  Efficiency  of  service  The  mandate  to  preserve  competitive  service 
therefore  is  also  a  mandate  to  eliminate  any  and  all  competitive  service  which 
tSli  a  dupUcation  of  facilities,  or  otherwise,  will  tend  to  increase  the  cost  of 

""Wis  not'lTnlrunnef^^^^^^^^^  make  any  attempt  to  preserve  wasteful  compe- 
tition the  poss^iWUtv  of  eliminating  any  wasteful  competition  becomes  an  argu- 
ment in  flvor  of  any  proposed  consolidation.  It  seems  to  me  to  be  unsound  to 
hSd  as  it  has  been  held  in  some  cases  in  the  tentative  plan  published  by  the 
commTss^on  that  some  consolidations  which  might  be  made  with  advantage  to  the 
publk  from  the  point  of  view  of  economy  and  efficiency  can  not  be  considered 
Eecause  suTh  cons^  would  require  the  merging  of  roads  which  are  paral- 

•lei  to  each  other  and  because  such  consolidations  would  violate  the 
of  the  act  relating  to  the  preservation  of  competition.     As  I  interpret  the  irans- 
portation  ac    t  e^^^^^^  of  competitive  service  is  made  subordinate  to  its 

Siore  undamental  and  important  requirement  for  adequate  service  at  a  mini- 
mmn  cost  But  even  if  consolidations  are  planned  for  in  accordance  with  the 
M^iple  iust  stateTl  am  convinced  that  the  competitive  factor  wil  still  be 
S^ent  to^rotect  the  public  interest.  The  policy  of  rate  making  established 
E^the  transportation  act  is  that  rates  are  to  be  made  with  a  view  tj)  the  combined 
re^quiremeZ  of  gJoup^  of  roads  and  without  regard  to  the  particular  require- 
ments o?  an  v  single  road  in  the  group;  the  total  product  of  the  rates  is  designed 
tS  be  Ser  mfre  nor  than  the  amount  which  will  satisfy  the  combined 

requLments  oT  aU.  The  consolidation  process  is  intended  to  create  in  a  given 
te?rHory  a  few  raiboad  systems  so  organized  and  so  circumstanced  that  all 
wUl  have  equal  opportunity  to  secure  from  this  rate  fund,  which  as  a  whole  is 
designed  to  be  sSSicient  for  all,  the  income  which  each  needs  Under  such 
cfrcuSances  it  is  obvious  that  each  system  will  be  in  the  keenest  kmd  of  com- 
Sron  ^th  all  other  systems  in  the  rate  group  in  competition  to  secure  it 
needed  i^ome  from  a  total  rate  fund  which  is  adequate  for  all  but  which  s, 
SIve?thefess  limited  in  amount.  The  success  of  any  raih-oad  in  this  competi- 
tfve  struggle  will  depend  solely  upon  the  quality  of  the  service  which  it  offers 
and  upof  UsTb  ity  to  practice  economical  and  efficient  operation  and  manage- 
ment^n  providing  such  service.  Competition  of  this  kind  wil  furnish  the 
JScentive  for  each Ivstem  to  supply  the  best  possible  service  for  failure  to  do  so 
will  deprive  it  of  income  upon  which  its  financial  success  depends.  Thus  it 
I  re^mfcK  to  me  that  the  benefits  to  the  Public  resulting  from  the  compe^^^^ 
struggle  of  the  new  consolidated  systems  may  be  expected  to  be  greater  than  it 
has  heretofore  received  from  the  competitive  service  which  has  existed. 

I  therefore  conclude  that  the  mandate  to  preserve  competition  is  not  a  mandate 
to  oreserve  any  wasteful  competition  but  rather  to  eliminate  it;  that  the  struggle 
of  r'^Troad  s>  sLms  orequal  pSsibilities  to  secure  each  its  needed  income  through 
tL  practice  of  economy  and  efficiency  is  the  competition  which  is  to  be  made 
nossfb^  a  competXn  w  wiU  afford  a  maximum  of  advantage  to  the  public. 
^Jie  sole  object  of  the  policy  of  competitive  service  as.  distinguished  from  monopo- 
listio  service  is  to  assure  such  advantage  to  the  public.  ,  .*      •     * 

The  f o^^^^^^^^  of  the  principles  whic^  must  be  observed  if  private 

owne^hip  undir  public  regulation  is  to  be  successful  and  an  analysis  intended 
t^sh^wt^hat  these  principles  can  not  be  observed  and  applied  to  our  transporta- 
t?on  system  as  it  exists  to-day.  Furthermore,  it  is  an  attempt  to  mdicate  the 
character  of  railroad  systems  to  which  these  principles  may  be  applied  with 
success. 


To  summarize  these,  the  problem  of  consolidation,  as  I  understand  it,  is  to 
group  all  of  the  existing  railroads  of  each  major  section  of  the  country  into  a 
few  systems  of  such  uniform  character  that  they  can  compete  on  equal  terms 
and  be  equally  successful  in  obtaining  a  return  upon  their  respective  property- 
value  and  so  similar  capitalized  in  accordance  with  sound  and  proven  standards 
that  the  similar  return  upon  property  value  will  be  equally  eflfective  to  assure 
credit;  and,  furthermore,  that  this  grouping  is  to  be  accomplished  so  as  to  pre- 
serve, so  far  as  possible,  not  only  such  traffic  relationships  as  have  been  created 
by  a  common  ownership  of  properties  but  also  such  as  have  existed  between 

proi:)erties  of  diverse  ownership.  j  ,,  *  ™      .     r>   -i       ^ 

The  groupings  I  have  suggested  in  the  pamphlet  entitled  ''A  Plan  for  Railroad 
Consolidations"  which  was  published  by  tne  investment  Bankers  Association  of 
America  in  November,  1921,  which  pamphlet  has  already  been  offered  as  an 
exhibit,  were  made  in  conformity  with  the  principles  outlined  above.  The 
statistical  data  contained  in  the  pamphlet  shows  that  the  proposed  systems  in 
each  of  the  major  sections  of  the  country  are  substantially  alike  in  the  character 
of  their  business,  in  the  cost  of  handling  it,  and  consequently  m  the  net  results 
derived  therefrom.  Such  systems,  after  the  completion  of  such  capital  readjust- 
ments as  would  be  made  in  the  process  of  consolidation  to  meet  the  requirements 
of  the  transportation  act,  would  of  necessity  be  substantially  alike  in  their 
financial  characteristics. 

That  all  systems  in  each  of  the  major  sections  of  the  country  would  be  cona- 
petitors  of  each  other  is  sufficiently  indicated  by  the  maps  which  show  their 
territorial  extent  and  their  locations  with  relation  to  each  other;  that  competitive 
service  would  be  available  for  a  large  proportion  of  the  larger  communities  of 
the  country  is  shown  by  tables  appearing  on  pages  48  and  49.  For  instatice,  in 
eastern  territory  lying  between  the  Hudson  and  Mississippi  Rivers  and  north  of 
the  Ohio,  40  out  of  the  44  cities  having  a  population  of  75,000  or  more  would  be 
served  by  at  least  two  systems,  11  would  be  served  by  three  systems,  and  14  by 
four  As  to  the  systems  themselves,  one  would  reach  31  of  these  cities,  another 
26   another  34,  and  the  other  28.     And  similarly  in  other  parts  of  the  country. 

These  groupings  were  made  in  1921  before  the  publication  of  the  large  amount 
of  valuable  traffic  data  contained  in  the  tentative  plan  of  the  commission,  and 
without  the  advantage  of  the  additional  facts  since  presented  to  the  commission 
by  the  officers  of  the  various  companies,  and  by  others  most  famihar  with  traffic 
movements  of  the  different  existing  systems.  .        ,    ,  ^n     ^'        - 

It  is  quite  clear  in  the  light  of  this  fuller  information  that  some  modifications  m 
the  details  of  the  groupings  should  be  made.  It  is  equally  clear,  I  think,  that 
in  making  such  modifications  as  will  the  better  take  into  account  existing  traffic 
relations  there  need  be  no  departure  from  the  general  method  of  procedure  which 
I  have  adopted.  Even  with  such  modifications  of  detail,  systems  can  be  made 
which  will  be  no  less  uniform  in  character.  .    .,     -x    u  x  xu 

In  order  that  there  may  be  a  better  appreciation  of  the  similarity  between  the 
different  systems  I  have  proposed,  and  of  the  equahty  of  the  results  which  they 
may  be  expected  to  attain,  as  well  as  an  understanding  of  the  reasons  for  this 
similarity,  I  refer  to  a  pamphlet  entitled  "The  Problem  of  Railroad  Consolida- 
tions." This  is  a  reprint  of  an  article  prepared  by  me  and  published  in  the 
Harvard  Business  Review  for  January,  1923,  and  I  offer  it  as  an  exhibit.  Here 
I  have  shown  in  terms  of  operating  and  financial  statistics  the  composite  character 
of  all  existing  railroads  located  between  the  Hudson  and  Mississippi  R-ivers  and 
north  of  the  Ohio  River  and  the  lines  of  the  Norfolk  &  Western  Railroad.  I 
have  shown  by  similar  statistics  that  the  New  York  Central  system  and  the 
Pennsylvania  system,  combined  or  singly,  are  very  similar  to  the  composite 
whole,  in  the  character  and  cost  of  business  handled,  in  the  rates  under  which  they 
operate,  and  in  the  net  results  obtained.  I  have  shown  also  that  the  combined 
statistics  of  the  remaining  roads  in  this  territory  are  hke  the  composite  whole  or 
Uke  the  New  York  Central  and  the  Pennsylvania  combined  or  singly.  The  New 
York  Central  and  the  Pennsylvania  handle  slightly  more  than  50  per  cent  of  the 
tonnage  of  the  territory.  This  suggested  that  the  problem  was  to  construct  out 
of  these  remaining  roads,  two  additional  systems  which  shall  exhibit  the  chamc- 
teristics  of  those  already  in  existence  and  which  are  not  to  be  dismembered.  The 
statistical  data  shows  the  possibility  of  constructing  two  such  systems. 

The  similarity  of  the  four  systems  thus  exhibited  is  not  a  matter  of  chance 
or  a  mere  coincidence.  It  is  the  result  of  adherence  to  the  principle  that  to  make 
systems  which  reflect  the  average  characteristics  of  the  territory  which  they  serve 
it  is  necessary  to  provide  that  such  systems  must  to  a  large  extent  reach  into  and 


480 


EAIUIOAD  CONSOUDATION 


serve  the  same  or  similar  traffic  centers,  thus  sharing  to  a  s'P,""  «''*«"'J"  *^5 
varied  traffic  of  the  territory  and  furnUhing  service  under  both  favorable  and 

""Trfac't'thafihrtwo  principal  systems  in  southern  territo,^  are  similar  to 
each  other  is  no  matter  of  change,  but  is  due  to  the  fact  that  they  are  groupmgs 
which  have  been  developed  in  accordance  with  this  principle. 

^  for  the  8^^^^^^  Mississippi  River,  ^^^-^  fo"p^Jh  other  cX 

principle,  and  the  groupings  I  have  made  exhibit  a  sj"^!^^".^/,^,^/^^,^.^^^^^^^^ 
parab  e  to  the  similarity  of  the  groupings  in  the  East  and  in  the  South  It  is  to 
be  said,  however,  that  owing  to  the  larger  extent  of  territory  and  the  greater 
number  of  roads  involved  a  greater  variety  of  groupings  is  P«««^^le  tjia^^^^ 
East  or  South  even  with  full  adherence  to  the  same  principle.  |  l^yl^Xt^^^^of 
of  the  past  two  vears,  together  with  testimony  adduced  as  to  trafficjelations  of 
?he  roads  west  of  the  Mississippi,  lead  me  to  believe  that  a  somewhat  different 
grouping  than  that  which  I  have  proposed  could  be  made  which  would  offer  greater 
Ssurance  that  existing  traffic  routes  would  be  preserved  and  would  create 
systems  no  less  similar  to  each  other  in  essential  ^^Pf.^Jf  •  ,  ,,  ,  ...  ,_  ^^^ 
It  is  clear  I  think,  that  to  provide  for  systems  which  shaU  be  similar  to  eacn 
other  in  S  district  of  the  country  it  is  necessary  to  provide  for  systems  each 
one  ^fwhTch  shall  be  similar  to  the  composite  of  all  -^"  m  t^^  ^\^«  '"^^l 
io  fKof  onph  QVQfpm  shall  be  an  average  svstem.  The  surest  and,  i  tn.uK,  me 
onlvdeDe.^aWew™v  of  securing  this  fesult  is  to  plan  for  systems  each  one  o 
which  shal  extend  widelv  through  its  rate  disttict.  Under  such  circumstances  all 
Systems  will  8hareTn  the  variel  traffic  of  the  territorj-  and  experience  its  varied 

"^By'^thil  meS"and  bv  this  method  alone  can  we  expect  to  develop  a  national 

^■'sfarn'gWarthl  crsrrt"r2^po°/ta"ti^^^^^  betw^n  competitive  systems,  and 
as  rSf  to  the  values  of  the  properties  through  which  the  service  is  rendered, 
^hallbe  thea^me  sofaras  practicable,  so  that  these  systems  ^n  employ  uniform 
rates  i^  the  movement  of  competitive  traffic,  and,  under  efficient  management 
S™  substantTXThe  same  rate  of  return  from  the  value  of  their  respective  rail- 

''"ffiorierivand  systematic  development  of  raflroad.  units  of  this  land  is  a 
de^lopment  along  the  clearly  defined  lines  which  experience  has  "h"''?  *«  ^e  of 
advanCI  both  to  the  railroads  and  the  public,  for  they  are  examples  of  the  kind 
^svster^I  which  were  being  formed  before  the  law  made  further  consolidations 

S^po^nTJ?  to  studv  questions  relating  to  consolidations  in  its  recent  report 

"'' Vt'^neSsTo^lrgZent  to  prove  that  a  railroad  property  with  capitalisation 
and'L"^%"|^|o^ropo^^^^^ 

upon  entering  »  ™"«°|'^?.7"  *^^^^^^  and  with  capital  charges 

and  physical  value  but  with  a  ^nserv^  difTercnces  in  the  capital- 

\^:}i^n'on^^rZrJ:rZ\Tprefent  their  being  consolidated  upon  the  basis 

::f!EBSL:t».3^^^^^^^^ 

HibhTZn^n-irpttic-t^r^^^^^^^^ 

*"^h*?s  d:rr3°rcisrstternr^°/to  me  to  be  all  that  is  necessary  to 
dispose  of  the  fears  as  to  the  impracticability  of  consolidations  because  of  alleged 

^"Creh*^nsion"ha™btn  expressed  that  systems  of  such  size  as.those  proposed 
would  be  too  unwieldv  for  effective  management.     Here  again  I  quote  the 

iSaVtt^^rtJT'lt^u-^^^^^^^ 

^^^r:^^  riric^-ISry"  C«rated  that  there  are  no 
con^tioiThrherent  in  large  organisations  which  make  it  impracticable  for  them 
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to  attain  standards  of  efficiency  of  which  small  units  are  capable.  On  the 
contrary,  there  appear  to  be  a  number  of  advantages  which  are  held  by  the 
large  units. 

"Some  of  the  larger  existing  railway  systems  would  fairly  represent  the  type 
of  organization  which  would  result  from  the  contemplated  consolidations.  They 
have  found  it  feasible  to  give  good  service  to  widely  scattered  territory  of  diverse 
interests  and  have  established  methods  of  administration  by  which  they  ef- 
fectively surmount  the  difficulties  of  large  scale  operation.  Their  experience 
and  practice  would  be  available  for  the  guidance  of  new  large  systems." 

I  regard  this  as  evidence  from  an  authoritative  source  that  consolidations 
which  are  desirable  from  other  points  of  view  need  not  be  avoided  because  of 
any  dangers  to  effective  management  occasioned  by  their  size. 

A  question  has  also  been  raised  as  to  the  meaning  of  the  term  "consolidation" 
as  used  in  the  act.  If  the  commission  shall  conclude  that  its  plan  of  consolida- 
tion must  be  restricted  to  groupings  accomplished  through  the  actual  merger  of 
properties,  and  that  it  is  not  free  to  make  use  of  leases,  stock  controls,  or  other 
devices  of  ownership,  then  it  is  apparent  that  many  groupings  which  would  be 
desirable  from  every  point  of  view  would  be  prevented,  and  that  the  full  purpose 
of  the  act  would  fail  of  accomplishment.  The  purpose  of  the  groupings  as  I 
understand  it,  is  to  create  systems  of  equal  earning  power  in  order  that  the  owners 
of  the  securities  of  each  property  may  secure  the  return  to  which  they  are  entitled. 
It  seems  to  me,  therefore,  that  it  is  not  material  from  this  point  of  view  whether 
ownership  is  evidenced  by  securities  of  a  parent  or  of  a  subsidiary  corporation. 
Where  the  purpose  of  the  act  is  so  clear  it  may  be  hoped  that  a  way  will  be  found 
to  accomplish  it  even  though  there  may  be  some  doubt  as  to  whether  the  act  has 
in  terms  prescribed  all  forms  of  ownership  which  it  may  be  desirable  to  employ.. 

This  memorandum  is  an  attempt  to  indicate  the  more  important  purposes 
int€nded  to  be  accomplished  by  consolidations,  and  to  set  forth  the  principles 
which  I  am  convinced  should  govern  the  formation  of  the  new  railroad  systems. 
I  present  it  in  the  hope  that  it  may  be  of  some  assistance  to  the  commission. 


A  PLAN  FOR  RAILROAD  CONSOLIDATIONS,  INCLUDING  A  DISCUS- 
SION OF  THEIR  PURPOSE  AMD  PRACTICABILITY 

By  John  E.  Oldham 

PREFACE 

Since  the  railroads  of  the  country  were  returned  to  private  management  on 
March  1,  1920,  the  attention  of  railroad  executives,  the  shipping  public,  and 
citizens  in  general  so  far  as  it  has  concerned  itself  with  railroad  problems,  has  been 
directed  to  questions  of  immediate  importance.  Transportation  rates,  labor 
costs,  and  obligations  due  to  or  from  the  Government  have  been  the  problems 
of  immediate  concern. 

The  transportation  act  of  1920,  properly  called  one  of  the  great  constructive 
pieces  of  legislation  of  our  national  existence,  makes  provision  for  the  consolida- 
tion of  the  railroads  of  the  country  into  a  limited  number  of  systems  in  accord- 
ance with  such  plans  as  may  be  adopted  or  approved  by  the  Interstate  Commerce 
Commission.  Little  public  attention  has  as  yet  been  given  to  this  matter,  and 
yet  it  is  fundamental  to  any  final  solution  of  the  railroad  problem,  since  the  finan- 
cial soundness  and  credit  position  of  the  railroads  of  the  country  are  dependent 
upon  the  character  of  such  consolidations. 

It  is  not  an  overstatement  to  say  that  consolidations  have  an  important 
bearing  upon  the  future  success  of  private  operation  and  ownership,  and  hence 
a  close  relationship  to  the  question  of  public  operation  and  Government  owner- 
ship. It  is  inevitable  that  this  whole  matter  of  railroad  consolidation  will  soon 
come  into  general  public  discussion  and  will  receive  the  attention  which  its  fun- 
damental importance  deserves. 

The  writer  of  this  pamphlet,  Mr.  John  E.  Oldham,  of  the  firm  of  Merrill, 
Oldham  &  Co.,  Boston,  a  former  vice-president  of  the  Investment  Bankers 
Association,  and  chairman  of  its  railroad  securities  committee,  in  February,  1920, 
prepared  an  article  entitled  "A  comprehensive  plan  for  railroad  consolidation," 
which  first  appeared  in  The  Nation's  Business.  Later  this  article,  amplified  with 
supplementary  tables  and  maps,  was  published  in  pamphlet  form  by  the  Chamber 
of  Commeroe  of  the  United  States. 
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The  present  pamphlet  is  a  further  study  of  the  same  subject  and  presents  a  more 
carefully  determined  conclusion.  The  investment  Bankers  Association  has 
undertaken  its  publication  and  presents  it  to  the  public  with  the  hope  that  its 
analyses  and  findiuRS  may  constitute  a  contribution  of  value  in  bringing  about 
such  railroad  consolidations  as  may  be  desirable  and  necessary  to  carry  out  the 
purposes  of  the  transportation  act. 

November,  1921. 

introduction 

At  the  time  the  railroads  passed  under  Federal  control  in  December,  1917    » 
transportation  facilities  were  inadequate  for  the  needs  of  the  country,  and  rail- 
road service  generally  was  unsatisfactory.     Facilities  were  overcrowded    termi- 
nals especially  were  cbngested.     Embargoes  on  freight  and  imonty  orders  became 
necessary  to  assure  the  movement  of  the  most  essential  traffic.        ^  ,  .  . 

WhUe  the  sudden  change  from  a  nation  at  peace  to  a  nation  at  war  brought 
about  new  and  unexpected  conditions  and  made  unusual  demands  upon  the 
transportation  facilities  of  the  country,  it  nevertheless  had  become  evident  long 
before  our  entrance  into  the  war  that  these  facilities  were  fast  becoming  unequal 
to  the  needs  of  the  country,  especiaUy  because  of  the  mabUity  of  the  railroads 
jtenerallv  to  raise  new  capital.  Railroad  credit  had  become  so  depreciated  that 
investors  had  lost  confidence  in  the  securities  of  even  the  strongest  systems. 
Many  of  the  weaker  systems  were  having  serious  financial  difficulties,  and  not  a 
few  were  in  receivership.  Many  persons  believed  that  private  management  was 
a  failure  and  that  Government  ownership  would  be  nece.ssary  to  give  the  country 
■  adequate  and  satisfactory  service.  Others  contended  that  the  unsatisfactory 
financial  condition  of  the  failroads  was  due  to  the  restrictions  of  public  regulation, 
and  that  under  a  more  liberal  policy  the  roads  could  be  operated  successfully 
under  private  management.  Agreement  was  general,  however,  that  the  roads 
should  not  be  returned  bv  the  Government  to  their  owners  without  the  enactment 
of  legislation  which  would  make  substantial  changes  in  the  policy  of  regulation 
theretofore  in  force,  and  especially  legislation  made  with  a  view  to  rehabilitating 
and  maintaining  credit  on  a  permanently  sound  basis. 

The  roads  were  returned  to  their  owners  March  1,  1920,  and  the  success  of 
private  management  under  the  legislation  provided  by  the  transportation  act  is 

yet  to  be  determined.  ^  .         x-  i       :* 

It  need  hardlv  be  stated  that  private  management  can  not  continue  unless  it 
succeeds  in  furnishing  the  country  with  a  system  of  transportation  adequate  to 
its  needs  at  all  times,  and  that  the  faUure  of  private  management  will  necessitate 
Government  ownership  and  operation.  ,      ^.  ,     x  •       ♦».« 

As  sound  credit  is  essential  to  adequate  facilities  and  satisfactory  service,  the 
restoration  and  maintenance  of  credit  are  necessarily  essential  to  assure  the 
continuance  of  private  management  and  to  avoid  the  possibility  of  Government 
ownership.  In  order  that  credit  may  be  restored  and  transportation  conducted 
successfully  under  existing  laws,  the  transportation  act  recognizes  that  further 
consolidations  among  the  railroads  of  the  country  may  be  necessary,  and  provides 
amethodby  which  they  may  be  accomplished. 

The  relationship  of  consolidations  to  credit  and  the  practicability  of  making 
consolidations  necessary  to  establish  credit  form  the  subject  of  this  paniphlet. 

Part  I  analyzes  the  causes  of  the  depreciated  credit  of  the  railroads  m  the 
decade  prior  t6  their  being  taken  over  by  the  Government  and  contains  a  discus- 
sion of  consolidations  as  a  factor  in  restoring  and  maintaining  sound  credit 

^^Part  II  presents  a  concrete  plan  for  consolidating  the  principal  railroads  of  the 
country  into  a  limited  number  of  systems.  This  plan  has  been  preparwl  because 
of  the  conclusions  arrived  at  in  Part  I  that  consolidations  are  important  and 
necessary  for  the  purpose  stated.  Accompanying  the  plan  are  maps  and  statisti- 
cal data  to  show  that  the  proposed  systems  would  be  strong,  self-supporting,  and 
competing  in  accordance  with  the  requirements  of  the  transportation  act. 

Pabt  I.  Condition  of  Railroad  Credit  Before  Federal  Control 

In  the  discussion  of  the  railroad  problem,  the  roads  with  satisfactory  dividend 
records  have  usually  been  referred  to  as  "strong"  and  those  without  such  records 
as  "weak  "  Using  this  classification,  it  will  be  found  that  during  the  10  years 
preceding  Federal  control  approximately  60  per  cent  of  the  traffic  of  the  country 
was  handled  by  the  so-called  strong  roads  and  the  remaining  40  per  cent  by  the 
so-called  weak  roads. 
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Prior  to  1910  railroad  earnings  generally  were  adequate  to  furnish  the  strong 
roads  \^ith  income  which  covered  not  only  their  dividend  requirements  but 
provided  also  a  margin,  or  surplus,  sufficient  to  offset  such  shrinkage  in  earnings 
as  might  result  from  a  temporary  change  in  business  conditions  or  from  other 
causes  which  could  not  be  foreseen.  Under  these  circumstances  the  strong 
roads  found  it  possible  to  finance  a  considerable  part  of  their  requirements 
by  the  issue  of  capital  stock,  thus  following  a  poHcy  which  is  universally  recog- 
nized as  a  test  of  sound  credit. 

After  1910,  although  the  same  rates  of  dividend  were  generally  maintained, 
the  margin  of  earnings  which  had  previously  served  to  protect  dividends  had 
become  so  reduced,  Mvith  the  exception  of  a  brief  period  covered  by  the  years 
1916  and  1917,  that  investors  lost  confidence  in  the  abiUty  of  these  roads  to 
continue  dividend  payments  at  former  rates.  As  further  issues  of  capital  stock 
were  impossible  under  these  conditions,  financial  requirements  were  necessarily 
met  largely  by  the  issue  of  bonds. 

That  the  reduced  margin  of  earnings  was  the  result  of  increased  cost  of  opera- 
tion and  the  impossibility  of  securing  rate  increases  necessary  to  offset  the  in- 
creased cost  is  shown  conclusively  by  a  comparison  of  the  reports  of  the  Interstate 
Commerce  Commission  for  the  Vears  covering  the  period  1910  to  1915.  These 
statements  show  that  in  no  one  of  the  years  1911  to  1915,  inclusive,  were  railroad 
net  earnings  as  large  as  those  of  the  year  1910,  although  in  each  of  these  years 
gross  earnings  were  larger  and  property  investment  was  greater.  It  is  fair  to 
conclude,  therefore,  that  the  depreciated  credit  of  the  strong  roads,  which  is 
indicated  in  part  by  the  discontinuance  of  stock  financing,  was  largely  if  not 
entirely  due  to  inadequate  rates. 


lk^ 


THE    WEAK    ROADS 


In  considering  the  causes  of  the  depreciated  credit  of  the  weak  roads,  which 
handled  the  remaining  40  per  cent  of  the  traffic  of  the  country,  in  addition  to 
inadequate  rates  other  conditions  must  be  taken  into  account.  In  this  dis- 
cussion the  weak  roads  \\ill  be  considered  in  three  groups,  as  follows: 

First.  The  larger  systems  which  in  the  pre-war  period  handled  about  25  per 
cent  of  the  country's  traffic. 

Second.  The  snialler,  or  short-line  roads,  scattered  throughout  the  country 
which  handled  approximately  10  per  cent. 

Third.  The  New  England  roads  which  handled  the  remaining  5  per  cent. 

LARGER    WEAK    ROADS 

Because  the  first  group  of  weak  roads — the  larger  systems — forms  a  large  part 
of  the  country's  transportation  system,  and  also  because  the  roads  comprising 
this  group  are  and  must  continue  to  be  a  factor  of  great  importance  in  any 
proposed  plan  of  consolidation,  it  is  desirable  to  ascertain  and  clearly  establish 
the  fundamental  causes  of  their  weakness.  These  causes  are  clearly  brought 
out  by  a  comparison  of  these  roads  with  the  strong  roads. 

COMPARISON    OF    STRONG    AND    LARGER    WEAK    ROADS  t 

For  this  purpose  tables  are  here  submitted  presenting  a  comparison  of  the 
operating  and  financial  statistics  of  the  10  largest  strong  roads  with  a  hke  number 
of  the  largest  weak  roads,  all  of  which  operate  in  the  southern  and  western 
districts. 

The  ''strong,"  or  dividend-paying  roads,  will  be  referred  to  in  this  comparison 
as  the  Group  A  roads,  and  the  ''weak,"  or  nondividend-paying  roads,  as  the 
Group  B  roads.  The  tonnage  statistics  in  the  following  tables  cover  the  year 
ended  June  30,  1916;  all  other  statements  are  based  upon  figures  represent- 
ing an  annual  average  covering  the  three-year  period  ended  June  30,  1917, 
commonly  known  as  the  test  period. 

These  tables  are  designed  to  show: 

Table  I.  The  proportion  of  gross  operating  income  obtained  from  different 

kinds  of  traffic. 

Table  II.  The  percentage  of  different  commodities  constituting  the  freight 

tonnage. 

Table  III.  The  uniformity  of  rates  for  both  passenger  and  freight  service. 

Table  IV.  The  uniformity  of  operating  results,  and  the  disposition  of  traffic 
earnings. 
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Table  V.  The  percentage  of  fixed  charges  and  dividends  to  gross  operating 

income. 

Table  VI.  The  percentage  to  gross  operating  income  of:  Total  capitalization; 
securities  on  fixed  charges  were  paid,  including  interest  and  rentals;  preferred 
and  common  stocks. 

Table  VII.  The  percentage  of  net  operating  income  to  gross  operating  mcome; 
the  rate  of  return  earned  on  the  total  capitalization;  the  similarity  of  the  return 
of  the  Group  A  and  Group  B  roads  if  similarly  capitalized. 

Table  I. — Per  cent  of  gross  operating  income  obtained  from  different  kinds  of  traffic 


Group  A. 
Group  B. 


Freight 


68. 5 
72.1 


Passen- 
ger 


21.7 
2a5 


Miscel- 
laneous 


9.8 
7.4 


Total 


100 
100 


Table 

II . — Classification 

of  tonnage 

■ 

lets  of 

Per  cent  to  total  tonnage 

Produ 

Agri- 
culture 

Ani- 
mals 

Mines 

For- 
ests 

Man- 
ufac- 
tures 

Mis- 
cella- 
neous 

Less 

than 

carload 

goods 

Total 

Group  A 

19.2 
17.2 

3.8 
4.1 

42.9 
4a9 

13.7 

ia2 

13.9 
18w2 

Lfl 
2.2 

4.9 
4.2 

100 

Group  B.    _. - 

100 

Table  III. — Rates 


Group  A. 
Group  B. 


Rate  per 
ton  mile 


$0.00812 
.00619 


Rate  per 

passenger 

nolle 


$0.02000 
.02060 


Table  IV. — Disposition  of  gross  operating  income 


Group  A. 
Group  B. 


Received 

from 
passenger, 
freight, 
and  mis- 
cellaneous 
traffic 


Per  cent 
100 
100 


Operating 
expenses 
and  taxes, 
excluding 
mainte- 
nance 


Per  cent 
4L1 
43.6 


Available 
for  expendi- 
ture upon 
property 

(mainte- 
nance and 

surplus 
combined) 


Aggregate 

of  fixed 

charges  and 

dividends 


Percent 
36.7 
33.8 


Per  cent 
23.2 
22.6 


Table  V. — Per  cent  of  gross  operating  income  distrihiUed  to  security  holders 


Group  A. 
Group  B. 


Per  cent  of 

gross  paid 

as  fixed 

charges, 

interest, 

and  rentals 


Per  cent 
11.5 
22.2 


Per  cent  of 
gross  paid 
as  divi- 
dends on 
preferred 
and  com- 
mon stock 


Percent 
1L7 
.4 


Total  same 

as  last 
column  in 
Table  IV 


Percent 
3B.3 
22.6 
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Table  VI. — Capitalization  for  each  $1  of  gross  operating  income 


Group  A. 
Group  B. 


Obliga- 
tions— 

Rentals  and 
interest 

caiHtallzed 

at  5  per 

cent 


$2.31 
4.44 


Preferred 
stock 


$0.22 
1.14 


Common 
stock 


$L54 
L45 


Total » 


$4.07 
7.03 


>  As  railroad  income  is  derived  not  only  from  traffic  but  also  from  outside  investments,  and  as  the  pro- 
portion of  income  from  the  several  sources  varies  with  individual  companies,  for  the  sake  of  uniformity 
In  the  above  comparisons  the  proportionate  part  of  the  capitalization  which  may  be  properly  considered 
as  representing  railroad  property  nas  been  determined  by  placing  the  same  proportion  of  capitalization 
against  the  railroad  property  that  the  net  railway  operating  income  is  to  the  total  net  income.  For  example, 
if  the  total  net  income  is  made  up  of  90  per  cent  of  railroad  earnings  and  10  per  cent  of  earnings  from  out- 
side investments,  90  per  cent  of  the  total  capitalization  is  allocated  to  railroad  property  and  10  per  cent 
to  outside  investments. 

Table  VII. — Rate  of  return  on  capitalization 


h  I 


Group  A. 
Group  B. 


Net  operat- 
ing income 
(per  cent 
to  gross) 1 


Per  cent 
30.7 
28.2 


Capitaliza- 
tion per  $1 
of  gross 
operating 
income  (see 
Table  VI) 


$4.07 
7.03 


Rate  of 
return 
earned  on 
capitaliza- 
tion 


Per  cent 
7.64 
4.01 


Both 

groups 

capitalized 

$4.07— Rate 

of  return 

earned 


Both 

groups 

capitalized 

$7.03— Rate 

of  return 

earned 


Per  cent 
7.64 
6.93 


Per  cerU 
4.37 
4.01 


>  As  net  earnings  are  affected  by  the  amounts  charged  to  maintenance,  and  as  there  is  no  uniformity 
among  railroads  in  the  matter  of  maintenance  accounting,  it  has  seemed  desirable  for  the  purpose  of  com- 
parison to  charge  to  operating  expenses  the  same  percentage  of  gross  operating  income  in  both  groups  of 
roads.  The  figure  used  in  this  case  is  28.2  per  cent,  which  is  the  actual  average  of  the  roads  comprising 
Group  A. 


The  conclusions  which  are  to  be  drawn  from  these  tables  are: 

First.  That  the  strong  and  weak  roads  handle  similar  traffic;  that  the  pro- 
portion of  income  which  is  obtained  from  diflFerent  classes  of  service — passenger, 
freight,  and  miscellaneous— to  the  total  are  about  the  same;  that  passenger 
and  freight  traffic  are  handled  at  substantially  uniform  rates;  and  that  the 
revenues  received  from  traffic  are  expended  by  both  groups  of  roads  in  similar 
proportions  for  operating  e.xpenses,  maintenance  charges,  and  disbursements  to 
security  holders.     (Tables  I  to  IV.) 

Second.  That  Group  A  roads  divide  their  disbursements  to  security  holders 
about  equally  between  fixed  charges  and  dividends,  while  Group  B  roads  dis- 
burse about  the  same  proportion  of  gross,  but  substantially  all  of  it  is  absorbed 
by  fixed  charges;  consequently,  the  Group  B  roads  can  not  be  expected  to  pay 
dividends  on  their  capital  stock  unless  they  receive  a  larger  income  than  the 
Group  A  roads  for  handling  similar  traffic,  or  unless  they  are  operated  with 
greater  efficiency.     (Table   V.) 

Third.  That  capitalization  representing  the  aggregate  par  value  of  all  obliga- 
tions and  stock  of  the  Group  A  roads  is  $4.07  per  dollar  of  gross  operating  income 
and  that  of  the  Group  B  roads  is  $7.03;  the  capitalization  of  the  Group  B  roads 
is  thus  75  per  cent  greater  than  that  of  the  Group  A  roads;  further,  that  the 
amount  of  securities  on  which  interest  and  rentals  alone  are  paid  by  the  Group 
B  roads  is  larger  than  the  total  capitalization  of  the  Group  A  roads.     (Table  VI.) 

Fourth.  That  were  both  groups  of  roads  capitalized  on  the  basis  of  their 
gross  earnings,  there  would  be  but  little  difference  in  the  rate  of  return  earned 
on  the  capitalization  of  either  group.     (Table  VII.) 

These  figures  tell  their  own  story.  They  offer  little  if  any  evidence  that  the 
average  road  of  either  group  had  any  special  advantage  over  the  other  in  loca- 
tion, character  of  traffic  carried,  operating  costs,  maintenance  charges,  or  in 
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tha?lguW'individual  roads  .n  each  gg^^^^^^^ 
'"'fy^^^^^^p.^oTin'Tl-^i^ru  district  show  similar  conditions. 

CAPITALIZATION    MAKES   THEM   STRONG    OR   WEAK 

ThiiR  it  is  evident  that  the  difference  between  the  financial  condition  of  the 

ating  respects  the  resulting  systems  in  both  the     sUong     a^^ jne 
groups  were  similar.    This  is  clearly  shown  by  the  foregomg  tables. 

NO   UNIFORM    FINANCIAL    POLICY 

in  other  cases  the  capitalization  «^5^^^«^^f  ^^^^^^j^X^^^        Vlich  was  represented 
was  wide  variation  in  the  proportion  ^^J^P^^  wh^^^^^  ^^^ 

by  obligations  and  by  ^^^P»*«i  ^^^^  absorb  so  much  of  the 

exceed  property  values  and  where  fixed  charges  ma  no  dividends,  came 

income  as  to  leave  an  amount  insufficient  to  pay  ana  10  pr  ^^ 

entirely  by  borrowed  capital. 

FINANCIAL   RECONSTRUCTION    NECESSARY 
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There  remains  for  consideration  the  balance  of  the  weak  roads — the  small  roads 
widely  scattered  over  the  country — which  handle  in  the  aggregate  approximately 
10  per  cent,  and  the  New  England  roads  which  handle  about  5  per  cent  of  the 
country's  business. 

These  small  roads  have  been  characterized  frequently  as  "less  favorably 
situated."  Such  characterization  is  in  the  main  accurate.  Some  of  them 
probably  suflfer  from  the  form  of  their  financial  organization  as  do  the  so-called 
**weak"  roads  which  have  just  been  described,  and  like  them,  they  would  be 
benefited  by  a  change  in  their  financial  structures.  But,  the  smaller  roads 
generally  are  further  handicapped  by  the  character  and  quantity  of  business 
available  for  them,  by  higher  operating  costs,  and  by  other  factors  which  make 
it  clear  that  as  separately  owned  and  operated  units  they  can  not  become  profitable 
under  any  rate-making  system  which  would  suffice  for  the  larger  and  stronger 
roads  competing  with  them  in  their  respective  territories.  For  the  most  part, 
they  perform  a  necessary  service;  they  are  important  lines  as  feeders  for  the  larger 
systems  with  which  they  connect;  their  public  very  properly  demands  their 
continuance;  they  can  not  be  abandoned. 

THE    NEW    ENGLAND    ROADS 

With  the  New  England  roads  the  situation  is  in  some  respects  similar.  Like 
the  small  roads  they  must  operate  under  rates  made  for  roads  more  favorably 
situated,  since  their  rates  are  and  must  be  the  same  in  large  part  as  those  made 
for  all  roads  in  the  eastern  territory,  even  though  statistics  show  that  they  are 
more  costly  to  operate.  It  must  not  be  concluded,  however,  that  these  roads 
constitute  a  problem  by  themselves  without  interest  to  people  outside  of  New 
England  and  unrelated  to  the  railroad  problem  of  the  whole  country.  New 
England  with  her  enormous  factory  development  is  an  important  market  for  the 
raw  materials  produced  by  other  sections  of  the  country — coal,  steel,  cotton, 
wool,  copper,  and  leather — as  well  as  the  source  from  which  the  country  receives 
many  kinds  and  large  amounts  of  manufactured  products  which  are  its  necessities 
and  comforts.  Thd  food  producing  sections  of  the  country  also  find  a  large 
market  for  their  products  in  the  dense  population  of  the  New  England  district. 

The  extent  of  the  commercial  value  of  New  England  to  other  sections  of  the 
country  and  of  their  dependence  upon*  her  is  shown  by  the  fact  that  nearly  65 
per  cent  of  the  freight  tonnage  of  the  New  England  roads  is  interchanged  with 
railroads  outside  of  New  England.  This  high  percentage  of  interchanged  business 
taken  with  the  fact  that  the  haul  on  the  New  England  roads  is  short  shows  very 
clearly  that  the  latter  are  to  a  large  extent  terminals  for  their  connecting  roads 
and  are  important  parts  of  these  systems. 

That  the  credit  of  the  New  England  roads  be  restored  and  maintained  so  that 
they  can  perform  adequately  the  service  required  is  thus  a  matter  of  concern  not 
only  to  the  public  of  New  England,  but  to  the  country  at  large.  It  is  obvious, 
however,  that  due  to  high  operating  costs  their  credit  can  not  be  maintained  under 
rates  which  are  sufficient  for  the  more  favorable  situated  roads  with  which  they 
connect. 

NECESSITY    OP   CREDIT   RESTORATION 

A  satisfactory  solution  of  the  problem  of  credit  involves:  rates  adequate  to 
insure  a  credit  position  for  all  roads;  such  readjustment  of  capitalization  as  may 
be  necessary  to  give  each  road  a  sound  financial  structure;  and  some  provision 
to  overcome  the  handicaps  of  location. 

Large  amounts  of  new  capital  will  be  required  by  all  roads,  not  only  for  the 
adequate  maintenance  and  expansion  of  their  facilities,  but  also  for  the  liquidation 
of  vast  amounts  due  to  the  Government  as  a  result  of  Federal  control. 

These  enormous  debts  due  the  Government  at  the  present  time  are  a  menace 
to  private  operation;  their  continuance  will  eventually  lead  to  Government  owner- 
ship. The  conclusion  is  inevitable,  if  private  management  is  to  be  perpetuated , 
that  the  railroads  of  the  country  individually  and  as  a  whole  must  secure  for 
themselves  a  credit  position  which  will  enable  them  to  meet  their  capital  require- 
ments from  the  investment  markets  and  without  dependence  upon  the  Public 
Treasury. 
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From  the  above  it  is  evident  that  the  factor  common  to  all  the  railroads  is  the 
matter  of  rates— their  adequacv,  and  the  theory  upon  which  they  are  to  be 
established  so  as  to  afford  each  railroad  system  a  sufficient  income.  The  impor- 
tance of  this  factor  is  clearly  recogtiized  by  the  transportation  act.  .,     .    ,, 

The  provisions  of  the  transportation  act  relating  to  rates  recognize  that  tne 
cost  of  capital  is  part  of  the  cost  of  service,  and  as  such  must  be  protected  by  the 
rates  charged.  The  act  provides  accordingly  that  rates  shall  be  so  established  as 
to  provide  a  return  on  the  aggregate  value  of  all  railway  property  held  for  and 
used  in  the  service  of  transportation.  It  stipulates  that  for  two  years,  beginning 
March  1,  1920,  such  fair  return  shall  be  5H  per  cent  and,  in  the  discretion  of  tlie 
Interstate  Commerce  Commission,  may  be  increased  to  6  per  cent;  and  that  after 
the  expiration  of  two  vears  the  rate  of  return  shall  be  left  to  the  judgment  of  the 
commission,  who  shall  give  "due  consideration,  among  other  things,  to  the  trans- 
portation needs  of  the  country  and  the  necessity  *  *  *  of  enlarging  such 
facilities  in  order  to  provide  the  people  of  the  United  States  with  adequate  trans- 

This  recognition  bv  the  transportation  act  of  the  cost  of  capital  as  a  factor  in 
the  cost  of  service  is  not  the  recognition  of  a  new  principle  in  its  application  to 
publicly  regulated  corporations.  The  decisions  of  our  highest  courts  time  and 
again  have  held  that  propertv  used  in  the  public  service  is  entitled  to  a  fair  and 
just  return— which,  obviouslv,  must  be  provided  by  the  rates  charged— and  less 
than  such  return  results  in  confiscation  of  property  that  is  abhorrent  to  the 
safeguards  of  the  Federal  Constitution. 

THE    8ERVICE-AT-C08T    PRINCIPLE 

Various  plans  which  have  come  to  be  known  as  "servlce-at-cost"  plans,  in 
which  cost  of  capital  has  been  given  equal  consideration  with  other  factors,  have 
been  adopted  successfuUv  for  determining  the  rates  to  be  charged  by  public 
utility  companies,  especially  those  furnishing  local  transportation  service.  In 
such  cases  an  agreement  has  been  reached  both  as  to  the  value  of  the  property  to 
be  used  for  rate-making  purposes  as  well  as  to  the  rate  constituting  a  fair  return. 
Heretofore,  however,  it  has  been  impossible  to  make  railroad  rates  on  this  basis, 
for  opinions  have  differed  in  regard  to  the  rate  constituting  a  fair  return  and  to  the 
factors  which  should  determine  value  for  rate-making  purposes.  Progress  in 
this  direction  has  been  made,  however,  in  recent  years.  .^  ^  ,^    ^     .    . 

The  transportation  act  has  fixed  the  rate  of  return,  or  provided  the  basis  for 
determining  the  rate  of  return,  which  the  railroads  will  be  allowed  to  earn  on  their 
property  value  in  the  future.  Furthermore,  in  response  to  act  of  Congress  passed 
in  1913  the  Interstate  Commerce  Commission  has  been  engaged  in  preparing  a 
valuation  for  each  railroad  of  the  country,  and  these  valuations  are  nearly  com- 
pleted Now  for  the  first  time,  with  more  accurate  and  definite  knowledge  of 
these  two  essential  factors,  it  is  possible  to  apply  to  the  railroads  of  the  country 
the  service-at-cost  principle  of  rate-making  and  to  include  in  the  cost  the  factor 
of  fair  return  upon  the  value  of  railroad  property.  In  the  application  of  this 
method  of  rate  making  the  public  in  the  territory  served  is  charged  rates  to 
provide  income  sufficient  to  cover  the  cost  of  all  services  performed,  including 
an  amount  equal  to  the  agreed  return  upon  the  aggregate  value  of  the  property 

used  in  the  service.  .  ,,      ,  ^-      j.,  u 

Provided  there  is  a  common  interest  in  the  results  of  operation  through  a  com- 
mon interest  in  the  ownership  of  all  parts  of  the  property  used  in  the  service, 
it  is  not  essential  that  the  income  from  each  service  performed  should  be  propor- 
tionate to  its  cost,  nor  that  each  individual  part  of  the  property  should  be  self- 
sustaining  so  long  as  the  total  income  received  from  all  services  is  adequate,  for 
a  fair  return  on  the  aggregate  value  of  the  property. 

APPLICATION    OP    "sERVICE-AT-COST"    PRINCIPLE— DIFFICULTIES    IN    ITS    APPLICA- 
TION   TO    COMPETING    COMPANIES 

In  the  case  of  public  utilitv  companies  this  method  of  rate  making  has  been 
applied  to  companies  having  a  monopoly  and,  hence,  a  common  interest  in  the 
results  obtained.  In  its  application  to  the  railroads,  however,  the  companies, 
because  of  diversity  of  ownership  of  the  constituent  parts  of  the  property,  have 
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no  common  interest  in  the  results  of  operation,  and  furthermore  competing  for 
the  same  business  are  obliged  to  operate  under  uniform  rates.  As  in  the  case  of 
a  monopoly,  however,  the  rates  can  not  be  made  to  produce  income  in  excess  of 
the  combined  requirements  of  the  roads  as  a  whole  in  any  given  territory  which 
may  be  determined  to  be  a  unit  for  rate-making  purposes.  While  rates  must  be 
established  which  will  afford  the  required  fair  return  upon  the  aggregate  value 
of  all  the  railroad  property  in  a  given  rate-making  territory — and  neither  more  nor 
less  than  such  fair  return — it  does  not  follow  that  under  competitive  conditions 
such  fair  return  will  be  received  bv  each  road  in  the  territory. 

If  the  rates  were  established  at'a  figure  just  sufficient  to  give  a  fair  return  to 
the  railroad  most  favorably  situated,  such  rate  would  be  insufficient  to  give  a 
fair  return  to  another  competing  railroad  in  the  same  territory  less  favorably 
situated.  Thus,  the  second  railroad  under  such  a  rate  would  be  selling  its  service 
at  less  than  cost  and,  under  such  conditions,  could  never  arrive  at  a  position  of 
sound  credit.  On  the  other  hand,  if  the  rates  were  made  at  a  figure  to  cover 
the  cost  of  service  of  the  inferior  railroad,  the  railroad  of  superior  position  would 
receive  more  than  the  fair  return  contemplated  by  the  statute. 

Since  property  values  and  operating  costs  of  each  road  are  factors  which  deter- 
mine the  rates  to  be  used  for  all  roads,  they  should  also  determine  the  amount  of 
income  to  be  received  by  each  road.  While  a  separate  rate  for  each  road  can  not 
be  established,  this  impossibility  should  not  operate  to  give  to  any  road  a  return 
larger  than  would  be  received  if  the  rates  were  established  for  it  as  a  separate 
unit;  nor  should  it  operate  to  deprive  any  road  of  the  full  amount  of  income  to 
which  it  is  entitled  on  the  basis  of  its  individual  requirements. 

The  transportation  act  recognized  these  difficulties  but  found  no  adequate  way 
to  meet  them.  By  providing  for  the  "recapture  of  excess  earnings "  it  attempts  to 
limit  the  income  of  the  more  favorably  situated  roads  to  the  fair  return  on  the 
value  of  their  property;  by  requiring  the  Interstate  Commerce  Commission,  in 
determining  the  equitable  division  of  joint  rates,  to  give  weight  to  the  circum- 
stances of  each  road  and  especially  to  take  into  account  "the  amount  of  revenue 
necessary  to  pay  operating  expenses,  taxes,  and  to  give  a  fair  return  on  the  value 
of  the  property"  it  attempts  to  some  extent  to  divert  earnings  from  the  more 
favorably  situated  to  the  less  favorably  situated  roads. 

REQUISITES    FOR    ITS    SUCCESSFUL    APPLICATION    TO    COMPETING    COMPANIES 

Unless  some  practical  way  is  found  to  give  to  each  system  income  adequate  for 
its  needs,  some  roads  which  are  important  parts  of  the  Nation's  transportation 
system  can  not  be  made  financially  ^ound,  and  the  provision  for  rate  making  under 
tiie  transportation  act  will  not  fully  accomplish  its  purpose.  To  apply  the  service- 
at-cost  method  with  complete  success  it  will  be  necessary  either  (a)  to  consolidate 
all  the  railroads  in  each  rate-making  territory  into  one  system,  thus  creating  a 
monopoly  and  completely  eliminating  competition;  or  (b)  to  provide  a  method 
which  is  practicable  and  economically  sound  for  equalizing  the  income  of  the  vari- 
ous roads  by  a  redistribution  of  the  earnings  so  that  each  road  will  receive  from 
the  whole  such  amount  as  is  necessary  for  its  cost  of  operation  and  a  fair  return 
upon  the  value  of  its  property ;  or  (c)  to  combine  the  more  favorably  and  less  favor- 
ably situated  roads  in  each  rate-making  district  so  that  the  systems  resulting  from 
the  combinations  will  be  able  to  obtain  uniform  results  under  uniform  rates. 

MONOPOLY  NOT  TO  BE  CONSIDERED 

The  solution  of  the  problem  by  creating  a  monopoly  should  be  considered  only 
after  failure  to  meet  the  situation  by  one  of  the  other  methods.  A  railroad  monop- 
oly in  any  district  would  eliminate  competition,  would  offend  public  sentiment, 
and  would  be  directly  contrary  to  the  clear  intent  of  the  transportation  act. 

SOLUTION  BY  EQUALIZING  INCOME  IMPRACTICABLE 

The  second  suggestion,  that  of  equalizing  the  income  by  a  redistribution  of 
earnings,  even  though  sound  in  principle,  presents  diff\culties  which  appear  to  be 
conclusive  against  it.  It  would  require  both  the  recapture  of  the  excess  earn- 
ings of  the  more  favorably  situated  roads  and  the  allocation  of  such  earnings  in 
varying  amounts  to  the  less  favorably  situated  in  accordance  with  the  require- 
ments of  each.  To  take  from  some  railroads  a  part  of  the  income  which  they 
have  received  under  a  given  schedule  of  rates,  because  they  have  received  mor« 
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than  that  to  which  they  are  entitled  under  the  service-at-cost  principle,  and  to 
hand  it  over  to  other  roads  which  have  meanwhile  received  less  than  that  to  which 
thev  are  entitled  entails  exact  standardization  of  operating  costs  and  maintenance 
charges,  and  standardization  also  of  efficiency  in  management,  for  a  road  is  entitled 
to  its  fixed  return  only  provided  it  is  efficiently  operated.  Such  standardization 
is  practically  impossible.  A  given  railroad  management  knowing  that  any  excess 
earnings  received  by  it  are  to  be  taken  away  will  be  constantly  under  temptation 
to  conceal  its  excess  earnings  through  an  increase  in  operating  expenses;  it  will 
not  be  under  any  incentive  to  keep  costs  down* to  the  lowest  amoUnt  consistent 
with  safe  and  sound  operation.  Likewise,  a  management  which  knows  that  a 
shortage  in  its  income  is  to  be  made  up  will  have  little  incentive  to  keep  the  short- 
age small  by  economies  in  operation.  Extravagances  of  corporate  management 
to  avoid  payment  of  taxes  is  a  phenomenon  of  recent  development  which  illus- 
trates the  point. 

RECAPTURE  OF  EXCESS  EARNINGS  ECONOMICALLY  UNSOUND 

In  order  to  exercise  all  of  its  ingenuity  in  a  competitive  field  each  management 
must  be  assured  that  what  it  receives  under  established  competitive  conditions 
shall  remain  its  own  and  shall  not  be  handed  over  to  a  management  which  may  be 
less  resourcefull  and  less  careful.  To  take  away  rewards  to  efficiency  and  to  make 
awards  to  inefficiency  (and  this  in  the  absence  of  exact  standards  of  accounting 
and  management)  would  destroy  the  incentive  for  railroad  managements  to  take 
advantage  of  their  opportunities  in  the  knowledge  that  they  may  not  keep  every- 
thing that  thev  receive.  Under  the  one  plan  railroad  management  would  inevi- 
tably become  shiftless  and  extravagant;  under  the  other,  each  nianagement  would 
constantly  strive  to  conserve  its  resources  and  to  become  efficient. 

DIFFICULTIES  OF  APPLICATION  ILLU8TBATSD 

The  difficulties  of  this  method  of  solution  are  well  illustrated  by  the  con- 
troversy between  the  New  England  roads  and  the  trunk  lines  over  the  division 
of  joint  rates.  Negotiations  wkich  started  to  determine  the  equitable  division 
of  such  rates  between  these  roads,  because  of  some  implied  authority  in  the  act 
for  giving  weight  to  the  circumstances  of  the  roads  concerned,  developed  into  a 
contention  for  a  redistribution  of  earnings  on  the  basis  of  the  needs  of  the  roads. 

In  the  hearings  before  the  Interstate  Commerce  Commission  testimony  was 
presented  purporting  to  show  that  rates  had  been  established  for  the  whole  of 
the  eastern  territory  higher  than  they  would  have  been  if  New  England  had  not 
been  included,  and  that  because  of  these  higher  rates  the  roads  in  the  eastern 
territory  outside  of  New  England  would  receive  approximately  $25,000,000 
more  than  if  rates  were  made  with  a  view  to  their  requirements  alone,  without 
taking  into  account  the  cost  of  operation  and  property  values  of  the  New  England 
roads.  The  New  England  roads  contended  that  these  excess  earnings  measured 
and  established  the  amount  which  they  were  entitled  to  receive  from  the  outside 
roads  because  of  their  inclusion  in  the  rate  group.  This  excess  would  be  received 
in  varying  amounts  by  all  railroads  in  the  eastern  territory,  including  roads  which 
have  no  physical  and  no  direct  traffic  connection  with  the  New  England  roads. 
In  this  case,  if  it  should  be  determined  how  much  each  road  should  pay  into  a  fund 
equitably  belonging  to  the  New  England  roads,  and  if  such  payment  should  actu- 
allv  be  made,  there  would  remain  the  equally  perplexing  question  of  the  equitable 
division  of  the  fund  among  the  several  New  England  roads.  The  practical  diffi- 
culties of  solving  the  problem  in  this  way  have  proved  so  great  that  no  agreement 
has  been  reached,  although  negotiations  have  extended  over  many  months  under 
repeated  requests  of  the  Interstate  Commerce  Commission. 

This  single  incident  well  illustrates  some  of  the  practical  difficulties  which 
ivould  occur  hundreds  of  times  if  the  expedient  of  equalizing  income  by  a  re- 
distribution of  earnings  were  adopted  in  order  to  apply  the  service-at-cost  principle. 

CONSOLIDATIONS  THE  ONLY  SOLUTION 

Prom  the  foregoing  it  is  clear  that  the  service-at-cost  method  can  not  be 
applied  successfully  to  competing  companies  unless  they  are  uniform  in  essential 
respects.  Unless  such  uniformity  can  be  brought  about,  the  operation  of  the 
rate-making  provision  of  the  transportation  act  will  prove  disappointing  in  the 
results  attained.     The  question  thus  becomes  this:  Can  the  railroads  of  the 


RAILBOAD  CONSOLIDATION 


491 


country  be  consolidated  into  a  limited  number  of  competing  systems  of  such 
unifonn  character  and  subject  to  such  uniform  operating  conditions  so  that  each 
and  every  system  in  a  given  rate-making  territory  will  be  able  to  earn  the  fair 
rieturn  upon  the  value  of  its  property?  Part  II  of  this  pamphlet  answers  this 
question  in  the  affirmative  by  presenting  such  a  plan  of  consolidation. 

PART  II.    CONSOLIDATIONS THEIR    PURPOSE    AND    PRACTICABILITY 

The  discussion  in  Part  I  has  shown  that  consolidations  are  necessary  in  order 
to  establish  the  fiances  of  the  railroads  as  a  whole  upon  a  sound  basis.  The 
primary  purposes  of  making  the  railroads  financially  sound  is  to  enable  them  to 
obtain  capital  readily  and  economically.  To  accomplish  this  fully  other  require- 
ments must  be  met. 

It  will  be  of  no  avail  to  consolidate  the  railroads  in  such  a  way  that  each  road 
hereafter  existing  will  be  enabled  to  receive,  under  a  uniform  ratfe,  its  fair  return 
in  a  competitive  field,  unless  each  road  is  assured  of  a  credit  position  clearly  re- 
cognized by  the  investing  public. 

REPUTATION  NECESSARY  TO  CREDIT 

The  requisites  of  credit  are  not  only  financial  soundness  but  a  reputation  based 
upon  conservative  financial  policies  and  management.  This  reputation  at  pre- 
sent is  possessed  only  by  the  "strong"  roads.  It  will  not  be  secured  readily  by 
the  "weak"  roads  merely  by  their  financial  reorganization,  although,  logically, 
this  is  all  that  is  needed  to  insure  the  investment  integrity  of  their  securities. 

BROAD  MARKET  FOR  SECURITIES  IMPORTANT 

Furthermore,  if  capital  is  to  be  obtained  upon  the  most  advantageous  terms  by 
there  roads,  their  securities  must  be  made  available  for  investment  on  the  part 
of  savings  banks,  insurance  companies,  and  other  semi-public  institutions.  Their 
securities,  accordingly,  must  conform  to  the  requirements  governing  the  eligibility 
of  such  investments,  and  these  requirements  quite  universally  include,  as  an 
essential  factor,  dividend  payments  at  given  rates  extending  over  a  considerable 
period  of  time.  The  institutional  market  will  not  be  available  for  the  securities 
of  roads  which  have  found  it  necessary  to  readjust  their  capitalization  in  order  to 
meet  sound  standards  of  credit  until  these  roads  have  estabUshed  for  themselves 
the  necessary  record  for  dividend  payments;  nor  will  they  be  available  at  any 
time  for  the  securities  of  the  smaller  systems,  for  these  institutions,  either  because 
of  legislative  restrictions  or  of  investment  policies,  for  the  most*  part  confine  their 
investments  to  securities  of  the  larger  systems. 

To  establish  the  necessary  credit  position  and  to  give  access  to  the  most 
favorable  security  markets  the  "strong"  roads  must  be  used  as  the  backbones  of 
the  new  systems. 


CONSOLIDATION  ^OULD  NOT  DESTROY  THE    CREDIT   OF  THE    "STRONG  ROADs" 

Much  of  the  opposition  to  consolidation  has  been  and  will  continue  to  be 
based  on  the  theory  that  their  purpose  is  to  strengthen  the  "weak"  by  weakening 
the  "strong"  roads  and  that  the  credit  of  the  "strong"  roads  will  thereby  be 
impaired.  If  this  result  is  to  follow,  it  goes  without  saying  that  voluntary  con- 
solidation in  a  large  way  will  never  take  place. 

This  conception  of  the  problem,  however,  proceeds  largely  on  the  assumption 
that  the  "weak"  roads  generally  are  less  favorably  situated.  It  does  not  take 
into  account  the  fact  that  approximately  25  per  cent  of  the  country's  traffic  is 
handled  by  systems  which  are  "weak"  only  in  their  capitalization,  but  are 
similar  to  the  "strong"  roads  both  in  operating  conditions  and  in  favorableness 
of  location,  and,  if  similarly  capitalized,  would  have  similar  financial  strength. 
(The  similarity  and  diflFerences  of  these  two  groups  of  roads  are  fullv  discussed 
in  Part  I,  pp.  10-15.) 

SOUND    FINANCIAL    STRUCTURE    A   PREREQUISITE 

The  contention  that  the  credit  of  the  so-called  "strong"  roads  will  be  impaired 
by  merging  with  the  "weak"  roads,  in  so  far  as  it  applies  to  such  systems  as  are 
here  referred  to,  can  be  upheld  only  on  the  theory  that  the  amount  of  existing 
capitalization  rather  than  property  value,  is  to  be  the  controlling  factor  in  deter- 
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mining  the  basis  of  consolidations,  and  that  adjustmcDt  of  capitalization  to 
conform  to  property  value  is  not  to  be  made  at  the  time  or  before  consolidations 
take  place.  Such  readjustments,  however,  are  required  by  the  provision  of  the 
transportation  act  wliich  stipulates  that  "the  bonds  at  par  of  a  corporation 
which  is  to  become  the  owner  of  the  consolidated  properties,  together  with  the 
outstanding  capital  stock  at  par  of  such  corporation,  shall  not  exceed  the  value 
of  the  consolidated  properties  as  determined  by  the  commission. "  Thus  in  the 
process  of  consolidation  over-capitalization  will  be  elimii>dted  wherever  it  is 
found. 

The  problem  of  consolidations,  therefore,  has  to  do  largely  with  the  merging 
of  roads  whose  main  difference  is  a  matter  of  capitalization,  inasmuch  as  the 
remaining  roads — the  less  favorably  situated — handle  not  over  15  per  cent  of 
the  country's  traffic. 

Even  the  absorption  of  these  roads  need  not  prove  a  burden,  provided  proper 
recognition  is  given  to  the  property  values  and  relative  earning  capacity  of  the 
several  companies  involved. 

DIFFICULTIES   OVERESTIMATED 

While  the  complexity  of  the  problem  of  harmonizing  the  many  interests  con- 
cerned is  fully  appreciated,  it  is  sufficient  here  to  say  that,  if  the  public  interest 
requires  that  such  consolidation  be  made,  the  difficulties  of  making  them  on  a 
basis  which  will  fully  recognize  the  rights  of  all  parties  appear  to  be  no  greater 
than  those  which  have  been  met  successfully  many  times  heretofore  in  railroad 
and  industrial  consolidations. 


CONSOLIDATIONS    ESSENTIAL    TO    HEALTHFUL    COMPETITION 

While  this  discussion  has  concerned  itself  thus  far  principally  with  the  relation 
of  consolidations  to  credit,  nevertheless,  consolidations  are  important  to  carry 
out  other  essential  provisions  of  the  transportation  act.  The  act  specifically 
stipulates  that  transportation  must  be  furnished  at  the  lowest  cost  consistent 
with  adequate  service. 

Congress  adopted  the  premise  that  private  ownership  and  operation  would 
secure  greater  efficiency  than  Government  ownership  and  that  competition 
would  assure  greater  economy  in  operation  than  a  monopoly. 

WASTEFUL   COMPETITION   SHOULD    BE   ELIMINATED 

There  has  been  much  misapprehension  as  to  the  kind  of  competiton  con- 
templated by  the  act.  It  should  be  emphasized  that  inasmuch  as  the  primary 
purpose  of  competition  is  to  promote  efficiency  And  economy,  the  competition 
intended  is  only  such  as  may  be  expected  to  serve  these  purposes.  Competition 
which  would  require  dupHcation  of  faciHties  or  which  in  any  way  would  increase 
the  cost  of  service,  would  be  clearly  inconsistent  with  the  purposes  of  the  act. 
The  act  calls  for  a  limited  number  of  systems  so  competing  as  to  secure  economical 
service  through  efficiency  of  operation. 

CHARACTER    OF   THE    COMPETITION    TO    BE    PRESERVED 

Under  the  policy  of  rate  making  established  by  the  transportation  act  the 
amount  of  income  in  a  given  territory  is  to  be  limited  to  an  amount  which  will 
equal  the  fair  return  on  the  aggregate  value  of  the  property  of  the  roads  as  a 
whole  in  the  territory.  As  railroads  have  no  control  over  rates  to  be  charged 
for  service  and  as  they  are  forbidden  by  law  from  discriminating  in  favor  of  either 
individuals  or  communities,  competition  resolves  itself  into  a  contest  among  the 
roads  in  each  district  for  such  part  of  the  available  income  as  each  is  able  to 
obtain  on  the  basis  of  the  facilities  which  it  can  furnish  and  the  quality  of  service 
which  it  can  offer. 

This  is  genuine  competition,  provided  the  companies  are  similarly  situated 
so  as  to  create  equality  of  opportunity,  for  under  such  circumstances  efficiency 
of  operation  alone  would  determine  the  income  which  each  receives.  Unless 
the  companies  are  similarly  situated,  other  factors,  especially  favorableness  of 
location,  would  in  part  determine  the  receipt  of  income,  and,  in  so  far  as  such 
factors  are  unduly  rewarded,  efficiency  of  operation  will  fail  to  receive  its  just 
reward. 
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Congress  has  made  competition  an  essential  factor  in  the  railroad  policy  of 
the  country  on  the  theory  that  competition  provides  the  means  of  assuring  ade- 
quate service  with  the  greatest  efficiency  and  economy.  It  is  obvious  that  these 
purposes  can  not  be  served  unless  the  companies  engaged  in  competition  have 
equal  operating  advantages  and  similar  financial  strength  and  credit  standing; 
and  that  to  establish  these  conditions  it  will  be  necessary  to  make  further  con- 
solidations among  existing  systems. 

CHARACTERISTICS  OP  COMPETING  COMPANIES 

The  general  character  of  the  consolidations  contemplated  bv  the  recent  legis- 
lation are  clearly  indicated  by  section  407  of  the  transportation  act  of  1920  and 
may  be  summarized  briefly  as  follows — 

To  combine  all  the  railroads  of  the  country  into  a  limited  number  of  self- 
supporting  systems. 

To  group  the  roads  so  that  "competition  shall  be  preserved  as  fully  as  possible" 
among  the  systems  serving  the  same  territory  and  so  that  wherever  practicable 

the  existing  routes  and  channels  of  trade  and  commerce  shall  be  maintained." 

To  arrange  the  systems  so  that  "the  cost  of  transportation  as  between  com- 
petitive systems"  shall  be  substantially  uniform,  so  that  "these  systems  can 
employ  uniform  rates  in  the  movement  of  competitive  traffic  and  under  efficient 
management  earn  substantially  the  same  rate  of  return  upon  the  value  of  their 
respedtive  railway  properties." 

In  order  that  the  interests  of  all  concerned  may  be  fully  considered  before  a 
definite  plan  is  adopted,  the  act  provides  that  the  Interstate  Commerce  Com- 
mission shall  first  prepare  a  tentative  plan,  and  that  "when  the  commission  has 
agreed  upon  a  tentative  plan,  it  shall  give  the  same  due  publicity  and  upon 
reasonable  notice,  including  notice  to  the  governor  of  each  State,  shall  hear  all 
persons  who  may  file  or  present  objections  thereto."  The  act  further  provides 
that  'after  the  hearings  are  at  an  end,  the  commission  shall  adopt  a  plan  for 
such  consolidation  and  publish  the  same."  After  the  adoption  of  the  perma- 
nent plan,  the  consolidations  which  are  authorized  and  approved  by  the  com- 
mission *' shall  be  in  harmony  with  such  plan." 

The  transportation  act  does  not  fix  the  number  of  systems,  as  the  exact  number 
can  only  be  determined  after  consideration  of  the  whole  subject. 

SCOPE    OF   TENTATIVE    PLAN 

A  tentative  plan  of  consolidation  necessitates  the  consideration  only  of  com- 
binations to  be  made  among  the  larger  systems,  for  such  systems,  as  they  control 
a  substantial  part  of  the  mileage  and  traffic  of  the  country,  must  necessarily  be 
the  foundation  of  any  general  plan.  The  smaller  roads  can  not  be  placed  until 
the  basic  systems  are  determined;  and  with  these  definitely  fixed,  the  logical 
disposition  of  such  roads  will  in  most  cases  become  apparent. 

In  the  preparation  of  a  tentative  plan  the  number  of  roads  to  be  considered 
18  not  large.  Prior  to  Federal  control  80  per  cent  of  the  mileage  of  the  country 
was  operated  by  109  roads  so  related  by  stock  ownership,  lease  or  otherwise,  as  to 
constitute  30  systems;  and  88  per  cent  of  the  revenues  was  obtained  from  traffic 
handled  by  these  systems.  Approximately  7  per  cent  of  the  mileage  was  operated 
by  17  additional  roads  so  related  as  to  constitute  15  systems;  6  per  cent  of  the 
revenue  was  obtained  from  their  traffic.  Thus,  as  87  per  cent  of  the  mileage  and 
94  per  cent  of  the  revenues  were  within  the  control  of  45  systems,  only  about  13 
per  cent  of  the  mileage  and  6  per  cent  of  the  revenues  were  within  the  contol 
of  the  smaller  systems. 

The  30  systems  referred  to  are  listed  in  Table  VIII  below;  the  15  in  Table  IX; 
and  a  summary  of  all  the  systems  and  roads  classified  on  the  basis  of  their  mileage 
and  earnings,  with  the  relative  mileage  and  earnings  of  each  class  to  the  total  of 
the  country,  will  be  found  in  Table  X. 
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Table  VIII 

[The  30  system,  listed  below  comprise  »"  »Cffcome' rf'i'S'Sw' mU  oro"e?'Vi:.'™mW  JKraSte'd 

?ii"^^'Sit'Le,rr^ssss?pe°3'o'^^^ 

wm  l^  found  by  reference  to  the  description  of  the  systems  on  pp.  33-40] 


Number 

of 
Class  I 
roads  in 

each 
sjrstem 
consti- 
tuting 
roads 
owned 
and  con- 
trolled 
as  of 
June  30, 
1916 


System 


Average  for  test  period 


Mileage 
operated 


12 
10 
2 
4 
3 
3 
4 
1 
1 
1 
1 
2 
1 


8 
8 

4 

5 
2 
1 
1 
2 
3 
3 
3 
3 
2 


Eastern: 

Pennsylvania  R.  R ■ 

New  York  Central » ■ 

Baltimore  &  Ohio 

Philadelphia  &  Reading  >„^ -r--— i.- 

New  York,  New  Haven  &  Hartford  R.  R- 

Erie  R.  R 

Chesapeake  &  Ohio --• 

Norfolk  &  Western 

Boston  &  Maine 

Delaware,  Lackawanna  &  Western 

Lehigh  Valley 

Wabash — 

Delaware  Si  Hudson. 


Southern: 

Atlantic  Coast  Line. 

Southern  Ry 

Illinois  Central 

Seaboard 


•100 


Western: 

Northern  Pacific » ■ 

Southern  Pacific ■ 

Atchison — 

Union  Pacific 

Chicago  &  Northwestern 

Chicago,  Milwaukee  &  St.  Paul 

Great  Northern.- — 

Chicago,  Rock  Island  &  Pacific 

Missouri  Pacific 

St.  Louis  &  San  Francisco* — ■- 

Minneapolis,  St.  Paul  it  Sault  Ste.  Marie. 

Missouri.  Kansas  &  Texas 

Denver  «  Rio  Grande 


11,476.70 

13,331.22 

4,563.50 

1.096.88 

2, 87a  15 

2,396.15 

2,848.95 

2,062.11 

2,286.36 

956.27 

1, 443. 45 

3,031  02 

883.41 


12,755.01 
9,684.36 
8,071.04 
3,445.88 


18,916.06 

10,884.31 

11, 745. 52 

9,304.28 

9, 86a  63 

10, 221. 52 

8,004.45 

8,297.79 

7,348.14 

6. 125. 10 

4,fl8&10 

8,865.04 

3,518.64 


Gross  oper- 
ating  income 


•  197,224.04 


$405,623,546 

343,785,402 

110,216,356 

92,680,217 

88,621,495 

73, 197, 134 

59,077,915 

53,800,498 

1,913,506 

48,923,528 

47,023,053 

42,449,571 

25,411,268 


125,895,041 

107,892,747 

97,818,454 

24,926,111 


202, 039, 732 

1.54,162,290 

139, 897,  726 

117,691,478 

111,048,825 

103, 164, 596 

78,548,635 

77,988,555 

66, 076, 724 

64,635,838 

36,843,497 

35,340,021 

32,221,710 


3,018,915,466 


Louis,  since  sold. 


» Includes  New  York,  Chicago  &  St. 

» Includes  Central  of  New  Jersey.  .    „  ^  ,  •  *i    v    *v    n      ♦  xT«,fK«n 

» Includes  Chicago,  Burlington  &  Quincy  which  is  controUed  jointly  by  the  Great  Northern. 
« Includes  Chicago  &  Eastern  Illinois,  since  sold. 

•  Includes  109  Class  I  roads  of  a  total  of  169.  ,    .    ,,     .t    *  ^  o*  ♦  » 

•  Represents  80.3  per  cent  of  the  mileage  of  all  roads  in  the  United  States. 

» Represents  88.2  per  cent  of  the  gross  operating  revenue  of  aU  roads  in  the  United  States. 


Table  IX 

The  15  systems  listed  below  comprise  all  systems  which,  with  their  controlled  o^ £^^^^''''^J^^^'^ 
of  June  30. 1916,  had  annual  gross  operating  income  of  $10,000,000  but  less  than  $25,000,000.  The  names 
of  the  affiliated  companies  constituting  the  various  systems  as  of  June  30,  1916,  with  minor  exceptions 
and  except  as  noted,  will  be  found  by  reference  to  the  description  of  the  systems  on  pp.  33-40J 


Number 
of  class  I 
roads  in 
each  sys- 
tem con- 
stituting 
roads 
owned 
and  con- 
trolled as 
of  June 
30, 1916 


Average  for  test  period 


System 


Mileage 
operated 


U7 


Eastern: 

Pere  Marquette 

Elgin,  Joliet  &  Eastern 

Maine  Central — 

Buffalo,  Rochester  &  Pittsburg.. 

Western  Maryland 

Bessemer  &  Lake  Erie. 

Western: 

Texas  Pacific 

Chicago  &  Alton 

Chicago  &  Great  Western, 

St.  Louis  &  Southwestern.--,... 

Kansas  City  Southern 

El  Paso  &  Southwestern 

Minnesota  &  St.  Louis... 

Duluth,  Missabe  &  Northern... 

International  &  Great  Northern. 


2, 
1, 


1, 
1. 
1. 
1, 

1. 
1. 

1, 


271.73 
788.78 
219.73 
586.50 
694.50 
204.63 

944.82 
051.86 
459.84 
753.81 
836.51 
027. 61 
646.56 
390.06 
159. 50 


Gross 

operating 

income 


» 17, 036. 44 


$20,843,657 
12,192,426 
12, 328, 910 
11,667,747 
10,791,912 
10,362,886 

19.834,671 
16, 637, 024 
15, 157, 101 
12, 910, 439 
11,023,296 
10, 878, 268 
10, 590, 733 
10, 552, 080 
10,107,915 


» 195,879,065 


J  Includes  17  Class  I  roads  of  a  total  of  169,  ,   ,    .^    ^  .,   ,  o*  * 

»  Represents  6.9  per  cent  of  the  mileage  of  all  roads  in  the  United  States.  _  ,^   ,  _.  ^ 

»  Represents  5.7  per  cent  of  the  gross  operating  revenue  of  all  roads  in  the  United  States. 

"Table  X. — Summary  showing  proportionate  part  of  the  toted  mileage  and  total  reve- 
nue of  the  country  handled  by  various  classes  of  roads 


Roads  with  total  gross  operating 
income  of 

Number 
of 

systems 

Number 
of  con- 
trolled or 
affiliated 
com- 
panies 

Total 

roads  in 

the 

group 

Combined 
mileage 

Per 

cent 

to 

total 

Combined 

gross 

operating 

income 

Per 

cent 

to 

total 

$25  000  000  or  over  

80 

15 
42 

79 
2 

1 

109 
17 
43 

197,224.04 
17, 036. 44 
14,199.49 

80.3 
6.9 
5.8 

$3,018,915,466 
195,879,065 
104,974,736 

88.2 

$10,000,000  to  $25,000,000 

$10,000,000  or  under 

5.7 
3.1 

Total  Class  I  roads 

Estimated  total  for  Class  II  and 
III  roads 

87 

82 

1169 

228,459.97 
17,321.73 

93.0 
7.0 

$3,319,769,267 
103,411,445 

97.0 
3.0 

Approximate    total    for 
Class   I,   II,    and   III 

* 

245, 781. 70 

100.0 

3,423,180,712 

loao 

«  The  slight  variation  from  that  which  appeared  on  page  23  in  the  pamphlet  A  Comprehensive  Plan  for 
Railroad  Consolidation  is  due  to  the  omission  here  of  the  Canadian  Pacific  lines  in  Maine,  the  Duluth 
Winnipeg  <k  Pacific,  and  the  Grand  Trunk  lines  in  the  United  States. 

The  concentration  of  ownership  which  is  indicated  by  these  tables  is  signifi- 
cant as  it  shows:  That  substantial  progress  has  already  been  made  in  the  direction 
of  establishing  a  national  system  of  transportation  along  the  lines  called  for  by 
the  transportation  act;  that  the  suggestion  for  further  consoUdation  is  consistent 
with  the  tendencies  under  which  the  representative  systems  of  the  country  have 
been  developed,  and  that  the  diflBculties  incident  to  such  consohdations  are  not 
as  great  as  they  frequently  have  been  made  to  appear. 
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These  tables  also  make  it  clear  that  a  national  system  of  transportation  as 
proposed  can  not  be  established  if  consolidations  are  to  be  voluntary  except 
through  the  cooperation  and  by  the  consent  of  the  owners  of  the  30  systems 
listed  in  Table  VIII.  With  such  cooperation,  the  problem  of  a  comprehensive 
plan  of  railroad  consolidations,  such  as  the  transportation  act  contemplates,  will 
be  largely  solved. 

In  the  preparation  of  the  following  plan,  the  roads  have  been  segregated  into 
three  general  groups,  which  may  be  described  as  the  eastern,  southern,  and 
western.  The  systems  for  the  most  part  are  developed  by  combining  the  various 
roads  within  each  group.  While  it  may  prove  to  be  desirable  to  make  some 
changes  eventually  in  the  ownership  or  control  now  existing,  for  present  purposes, 
the  relationships  heretofore  established,  with  few  exceptions,  have  not  been  dis- 
turbed. Thirteen  systems  in  all  are  proposed:  5  for  the  eastern  district;  2  for 
the  southern;  and  6  for  the  western. 

The  tables  given  on  pages  44-46  show  the  similarity  of  the  proposed  systems. 
To  demonstrate  the  extent  to  which  competition  has  been  preserved  a  list  of  the 
larger  cities  in  the  United  States  is  given  on  pages  48-49  designating  by  which 
systems  each  is  to  be  served.  A  brief  desciption  of  13  systems  will  be  found  on 
pages  50-60,  giving  some  of  the  fundamental  considerations  involved  in  this 
grouping  of  the  roads.  The  maps  following  the  text  show  the  proposed  systems 
in  colors  and  indicate  the  individual  roads  by  number. 

The  roads  constituting  the  various  systems,  together  with  their  mileage  and 
earning,  are  as  follows: 

Proposed  Systems 
System  1. — New  York  Central  ay  stem 


No. 


2 
12 
13 
18 
40 
60 
46 
37 
15 
31 
70 


56 
59 


44 

8 
25 
45 

4 
41 


Name 


New  York  Central 

Cleveland,  Cincinnati,  Chicago  &  St.  Louis 

Michigan  Central 

Pittsburgh  &  Lake  Erie ,.. 

Toledo  &  Ohio  Central 

Cincinnati  Northorn 

Kanawha  &  Michigan.. 

Lake  Erie  &  Western 

Central  of  New  Jersey.. 

New  York,  Ontario  &  Western 

Ulster  &  Delaware 


UNES  AT  PRESENT  CONTROLLED  BY  TWO  OR  MORE  SYSTEMS 

Lehigh  &  Hudson  > 

Monongahela' 

NEW  ENGLAND  SYSTEM 

(To  be  jointly  controlled  by  four  of  the  trunk-line  systems. 
Also  shown  on  Maps  2,  3,  4) 

Rutland 

Boston  &  Maine .—........ .... 

Maine  Central 

Bangor  &  Aroostook 

New  York,  New  Haven  &  Hartford 

Central  New  England 


Mileage 


6,075.50 
2,382.43 
1, 854. 87 
224.58 
438.64 
245.  70 
176.60 
900.01 
682.78 
568.46 
128.88 


13, 678.  45 


96.60 
92.41 


463.11 
2,286.36 
1, 219.  73 

631.73 
1,998.83 

302.86 


6,902.62 


Gross  earn- 
ings 


$203,060,842 

42,904,858 

41,756,671 

20, 559. 234 

5. 736, 686 

1.  KV),  991 

3.  297, 456 

6.859,306 

32,  490, 917 

8,874,397 

1.023,519 


OOof  (5<f4t  oOO 


2,063,781 
1, 690, 183 


3. 831, 748 
51.913,506 
12,328,910 

3, 955, 357 
74. 927, 908 

4, 819, 190 


151,776,614 


Gross  per 
mile 


$33,423 
18,009 
22,512 
91,545 
13,078 

7,452 
18,672 

7,622 
47,586 
15,611 

7,942 


26,932 


21,261 
18,290 


8,264 
22,706 
10,  101 

6,261 
37,485 
15,912 


21,968 


>  Also  in  systems  2,  3,  4. 

>  Also  in  system  3. 
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System  2. — Buffalo  system 


No. 


Name 


6 
33 
47 
14 
SO 
19 
21 
16 

9 
26 
27 
30a 
23 
63 


Erie. 


56 


Chicago  &  Erie. 

New  York,  Susquehanna  A  Western. 
Wabash'- 

Wheeling  &  Lake  Erie 1 

PereJMarqui'tte 

New  York,  Chicago  &  St.  Louis 

Delaware  &  Hudson 

Delaware,  Lackawanna  &  Western 

Buffalo,  Rochester  &  Pittsburgh 

Bessemer  &  Lake  Erie 

Pittsburgh  &  West  Virginia 

Elgin,  Joliet  &  Eastern 

BufTalo  &  Susquehanna 


44 

8 
25 

45 

4 

41 


UNE  AT  PRESENT  CONTROLLED   BY' TWO  OR  MORE  SYSTEMS 

Lehigh  &  Hudson » 

NEW   ENGLAND  SYSTEM 

(To  be  jointly  controlled  by  four  of  the  trunk-line  systems. 
Also  shown  on  Maps  1,  3,  4) 


Mileage 


Gross  earn- 
ings 


1,987.84 
269.56 
138. 75 

2, 518. 89 
512. 13 

2, 271.  73 
569.78 
883.41 
956.27 
586.50 
204.63 
63.31 
788.78 
252.56 


$62, 401, 580 

7,  455, 155 

3,340,309 

34,  270,  522 

8, 179, 049 

20,  843,  657 

13, 947, 626 

25,411,263 

48, 923,  528 

11,667,747 

10, 362, 886 

1. 080,  449 

12,192,426 

1, 604, 078 


12,004.14 


Rutland 

Boston  &  Maine 

Maine  Central 

Bangor  &  Aroostook 

New  York,  New  Haven  &  Hartford. 
Central  New  England 


96.60 


463.11 
2,286.36 
1, 219. 73 

63L73 
1,998.83 

302.86 


261, 680, 365 


2,053,781 


Gross  per 
mile 


$31, 392 
27,657 
24,075 
13,606 
15, 971 

9,176 
24, 479 
28,764 
51, 161 
19,894 
50,642 
17,066 
15, 457 

6,351 


20,966 


21,261 


6,902.62 


3, 831, 743 
51, 913, 506 
12,328,910 

3,955,357 
74,927,908 

4, 819, 190 


151, 776, 614 


8,264 
22,706 
10,106 

6,261 
37,485 
15, 912 


21,988 


»  Lines  west  of  St.  Louis  in  Great  Northern-St,  Paul  system. 
*  Also  in  systems  1,  3,  4. 

System  3. — Pennsylvania  system 


No. 

1 

5 

17 
39 
22 
42 
36 
48 
68 
172 


Name 


Mileage 


Pennsylvania  Railroad - 

/Pennsylvania  Co 

\Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis. 

Philadelphia,  Baltimore  &  Washington 

Q^and  Rapids  &  Indiana 

Long  Island 

New  York,  Philadelphia  &  Norfolk 

West  Jersey  &  Seashore 

Cumberland  Valley. 

Baltimore,  Chesapeake  &  Atlantic 

Toledo,  Peoria  &  Western 


56 

59 

88 

101 


44 

8 
25 
45 

4 
41 


UNES  AT  PRESENT  CONTROLLED  BY  TWO  OR  MORE  SYSTEMS 


Lehigh  &  Hudson  * 

Monongahela  * 

Richmond,  Fredericksburg  &  Potomac  *. 
Washington  Southern  * 


NEW  ENGLAND  SYSTEM 

(To  jointly  controlled  by  four  of  the  trunk-lhie  systems, 
shown  on  maps  1,  2,  4) 


Also 


4, 559. 45 

1, 756. 74 

2, 397. 98 

717. 32 

573. 32 

397.22 

124.22 

359.06 

163.67 

87.61 

247.70 


11,384.29 


96.60 
92.41 
87.68 
35.57 


Rutland 

Boston  &  Maine 

Maine  Central 

Bangor  &  Aroostook 

New  York,  New  Haven  &  Hartford. 
Central  New  England 


463.11 
2,286.36 
1, 219.  73 

631.73 
1,998.83 

302.86 


Gross 
earnings 


$215, 428, 766 

67, 119, 283 

59, 450, 509 

24,001,572 

5,716,575 

14,284,869 

4, 626, 775 

7, 355. 513 

3, 528, 025 

1,200,911 

1,220,565 


Gross 
per  mile 


403, 933, 363 


2,053,781 
1, 690, 183 
3, 475,  207 
1,647,852 


6,902.62 


3, 831, 743 
51,913,506 
12, 328, 910 

3, 955, 357 
74,927,908 

4, 819, 190 


$47, 249 
38,206 
24,792 
33,460 

9,971 
35,962 
37,246 
20,485 
21,555 
13,707 

4,927 


35, 481 


21,261 
18,290 
39,635 
46,327 


151,776,614 


8,264 
22,706 
10,106 

6,261 
37,485 
15, 912 


21,988 


1  Also  in  systems  1,  2,  4. 


>  Also  in  system  1. 


*  Also  in  systems  4, 6, 0, 7. 
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Ststem  4. — BaUimore'Reading  tyatem 


No. 


Name 


3 
65 

7 
61 
53 
104 
51 
64 
28 
30b 
10 


56 
101 

88 


44 

8 
25 
45 

4 
41 


Baltimore  &  Ohio 

Staten  Island  Rapid  Transit 

Philahclphia  &  Reading 

Port  Reading 

Atlantic  City i. 

Coal  &  Coke 

Ann  Arbor 

Cincinnati,  Indianapolis  &  Western 

Western  Maryland — 

Toledo,  St.  Louis  &  Western 

Lehigh  Valley 


UMSS  AT  PRESENT  CONTBOLLBD  BT  TWO  OR  MORE  8TSTXM8 

Lehigh  &  Hudson  > 

Washington  Southern  > 

Richmond,  Fredericksburg  &  Potomac  • 

KXW  ENGLAND  SYSTEMS 

(To  be  jointly  controlled  by  four  of  the  tnmk-line  systems. 
Also  shown  on  Maps  1,  2,  3) 

Rutland 

Boston  &  Maine 

Maine  Central . 

Bangor  &  Aroostook - 

New  York,  New  Haven  &  Hartford 

Central  New  EnglaQd - — 


Mileage 


4, 539. 96 
23.54 

1, 104. 76 
21.16 
17a  18 
197.30 
295.68 
321.68 
694.50 
453.55 

1.448.45 


9, 265. 76 


96.60 
35.57 
87.68 


463.11 
2, 286^36 
1,219.73 

631.73 
1,098.83 

302.86 


Oro88 
earnings 


$108,665,110 
1.551,246 

55.803,929 
1.818,575 
2,566,796 
1, 100, 100 
2,661,519 
2,477,850 

la  791, 912 
5,560,324 

47,023,053 


240,020,423 


Gross 
per  mile 


$23,935 

65,898 

49, 614 

85,944 

15,063 

5,576 

9,001 

7,703 

15,539 

12.260 

32,576 


25,904 


2,053,781 
1,'1547,852 
3,475,207 


21,281 
46,327 
39,635 


3,831,743 
51,913,506 
12,328,910 

3.965.357 
74,927,908 

4, 819. 190 


6,902.62  I    151,776,614 


8,264 
22,706 
10.108 

6,261 
37,485 
15,912 


21,988 


1  Also  in  systems  1,  2,  3. 
*  Also  in  systems  3,  5,  6,  7. 


System  5. — Norfolk  &  Western-Chesapeake  &  Ohio 


No. 

Name 

Mileage 

Gross 
earnings 

Gross 
per  mile 

75 

ChesaDeake  &  Ohio           ..  ................................. 

2,374.98 
350.72 

2,062.11 
506.63 
271.44 

$46,322,284 

7,632,672 

53, 800. 498 

7, 570, 315 

2.854,624 

$10,504 

36 

Hockinc  Vallev                   ■._....•.,....-.......-.......-- 

21.763 

74 

Norfolk  &  Western    . 

26,090 

83 

Vlrjrini'in                                ........--.--........-.....-.---- 

14,945 

01 

Carolina  Clinchfleid  &  Ohio    

10,517 

LINES  AT  PRESENT  CONTROLLED  BT  TWO  OR  MORE  STSTEM.S 
Washfnfifton  Sopthem  '                     -  ......................... 

5, 565.  78 

118,180,293 

21.233 

101 

85.57 
87.68 

1,647,852 
3, 475. 207 

46,327 

88 

Rirhmond    Fredericksburir  &  Potomac'  ...................... 

39,635 

1  Also  in  systems  3,  4,  6,  7. 
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No. 


76 
73 
79 
06 

100 
80 

102 
34 


Name 


101 

88 

lOB 


Atlantic  Coast  Line 

Louisville  &  Nashville 

Nashville,  Chattanooga  &  St.  Louis. 

Charleston  &  West  Carolina 

Louisville.  Henderson  &  St.  Louis. . 

Q<H>rgia 

Atlanta  &  West  Point 

Chicago,  Indianapolis  &  Louisville  > 


LIHBS  AT  PRESENT  CONTROLLED  BY  TWO  OR  MORE  SYSTEMS 


Mileage 


4, 718. 08 

5, 052. 18 

1,232.68 

341.88 

199.80 

329.98 

93.12 

327.00 


Gross 
earnings 


12, 294. 72 


Washington  Southern  * 

Richmond,  Fredericksburg,  &  Potomac  K 
Western  Railway  of  Alabama  * 


35.67 

87.68 

133.30 


$35,  464. 175 
60,  597, 491 
12. 613, 336 
1, 925,  040 
1, 655, 678 
3,251.141 
1, 373, 126 
3, 8,36, 962 


Gross 
per  mile 


$7,517 

11,994 

10,232 

5,631 

8.287 

7,853 

14. 746 

ll.i34 


120,716,949 


1,647,852 
3, 475, 207 
1.341,130 


9,819 


46,327 
39,635 
10,061 


1  This  road  wiU  be  Jointly  controlled  by  the  Atlantic  Coast  Line-LouisvUle  &  Nashville  system  and  the 
Southern  system,  one-half  of  the  mileage  and  figures  being  used  in  each  system. 
«  Also  in  systems  3,  4,  5,  7. 
*  Also  in  system  13. 

System  7. — Southern  system 


No. 


:i 

81 
85 

105 
82 
87 
34 
98 

165 
84 
77 
92 


Name 


101 

88 


Southern 

Mobile  &  Ohio 

Alabama  Great  Southern. 

Southern  Railway  in  Mississippi --- 

Cincinnati,  New  Orleans  &  Texas  Pacific 

New  Orleans  &  Northeastern.-- 

Chicago.  Indianapolis  &  Louisville  > 

Alabama  «S:  Vicksburg-- 

Vicksburg.  Shreveport  &  Pacific 

Florida  East  Coast 

Georgia  Southern  &  Florida 


UNES  AT  PRESENT  CONTROLLED  BY  TWO  OR  MORE  SYSTEMS 


Mileage 


7, 
1, 


Washington  Southern  « -■ 

Richmond,  Fredericksburg  <t  Potomac ». 


3, 


018.06 
135.09 
310.53 
279.84 
337.27 
203.73 
327.00 
142.74 
171. 47 
741.04 
445.88 
399.84 


Gross 
earnings 


14, 512. 49 


35.57 
87,68 


$71,974,418 

11,903,351 

5, 585, 318 

1, 100. 457 

10,983,183 

3, 859, 772 

3, 836, 962 

1, 701. 714 

1, 667. 937 

7, 206, 392 

24,926,111 

2,486,248 


Gross 
per  mile 


147, 231. 863 


1,647,852 
3,475.207 


$10,256 

10.487 

17,986 

3.933 

32,565 

18.946 

11,734 

11,924 

9,729 

9,725 

7,234 

6.218 


10. 145 


46,327 
39,635 


1  This  road  will  be  jointly  controUed  by  the  Southern  system  and  the  Atlantic  Coast  Line-Louisville  & 
Nashville  system,  one-half  of  the  mUeage  and  figures  being  used  m  each  system. 
1  Also  in  systems  3,  4,  5.  6. 

System  8. — Great  Northern-St.  Paul  system 


No. 


Ill 

142 
108 
14 
120 
138 
115 
146 
125 


Name 


Great  Northern 

Spokane,  Portland  &  Seattle  » 

Chicago.  MUwaukee  &  St.  Paul 

Wabash* • 

Duluth,  Missabe  &  Northern 

Duluth  &  Iron  Range ■ 

St.  Louis-San  Francisco 

St.  Louis.  San  Francisco  &  Texas. 
Chicago  &  Alton  » 


MUeage 


8, 
10, 


094.45 
277.36 
221.52 


Gross 
earnings 


390.06 
278.54 
,760.92 
239.41 
525.93 


24,778.19 


$78, 548, 635 

2, 569, 401 

103, 164, 508 


10,  552, 080 
6, 043. 443 

47,113,030 
1, 165, 568 
8,318,512 


Gross 
per  mile 


$9,704 

9,264 

10.003 


27,062 

21,697 

9,617 

4.869 

16,817 


257,475,267 


10,391 


I  This  road  wUl  be  Jointly  controUed  by  the  Great  Northem-St.  Paul  system  and  the  Northern  Pacific- 
Biirlinjrton  svstem  one-half  of  the  mileage  and  figures  bemg  used  m  each  system.  •    ^i.    t>  -  , 

V  LinS  of  this  system  wist  of  St  Louis     Lines^t  of  St.  Louis  and  total  figures  are  shown  m  the  Buffalo 

*^»^Thik  road  WiU  be  Jointly  controlled  by  the  Great  Northem-St   Paul  system  and  the  Union  Pacific- 
Northwestern  system,  one-half  of  the  mileage  and  figure  s  bemg  used  in  each  system. 
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System  9. — Northern  Pacific-Burlington  system 


No. 


112 
142 
135 
140 
109 
166 
176 
177 
127 
121 
137 
133 


Name 


Northern  Pacific - 

Spokane,  Portland  &  Seattle  >.. 

Colorado  Southern 

Fort  Worth  &  Denver  City 

Chicago,  Burlington  &  Qulncy 

Colorado  Midland — 

Trinity  &  Brazos  Valley 

Wichita  Valley. 

Chicago  Great  Western 

Denver  &  Rio  Grande--.—- 

Western  Pacific — 

Kansas  City  Southern.. 

Texarkana  &  Fort  Smith 


Mileage 


^  501. 06 
277.  S6 

1,000.76 
454.14 

0.350.90 
337.04 
351.23 
256,71 

1, 450, 84 

2,673,83 
044.81 

83A.51 


24,458.08 


Gross 

earnings 


$74,857,770 
2,  MO,  401 

8,810,088 

5, 79.,  831 

103. 814. 782 

1, 615. 559 

1,002,119 

1, 001. 872 

15, 157, 101 

24, 763,  rA9 

<.  458. 061 

11,023.206 


Gross 

per  mile 


$11, 513 

0,204 

8,012 

12,767 

11.091 

4.875 

2,853 

3.003 

10.383 

9,621 

13.185 


257.872.438 


10.545 


»  This  road  will  be  jointly  controlled  by  the  Great  Northem-8t.  Paul  system  and  the  Northern  Pacific- 
Burlington  system,  one-half  of  the  mileage  and  figures  being  used  in  each  system. 

System  10. — Union  Pacifio- Northwestern  system 


No. 


114 
120 
124 
130 
158 
181 
110 
122 
125 
118 


Name 


Union  Pacific  > 

Oregon  Short  Line 

Oregon-Washington  A  Navigation 

Los  Angeles  &  Salt  Lake .._ 

St.  Joseph  <t  Grand  Island 

Central  Pacific' 

Chicago  4t  Northwestern 

Chicago.  St.  Paul.  Minneapolis  &  Omaha. 

Chicago  &  Alton » — 

Missouri,  Kansas  &  Texas 

Missouri,  Kansas  &  Texas  of  Texas 

Wichita  Falls  &  Northwestern 


Mileage 


3,610.40 
2.235.00 
2.03L84 
1. 157. 85 
260.07 


Gross 

earnings 


I 


8.107.82 

1,  762. 81 

525.03 


$01,060,500 

24.780,720 

17. 090.  712 

11,075.463 

1.008,986 


01,54X024 

10. 606. 801 

8,318.512 


3.865.04  I      35.340,021 


Gross 
per  mile 


$17. 120 

11,067 

8.820 

0.500 

7,340 


11,201 
11.120 
15.817 

0,144 


23,565.88  :    272,308.830 


11,504 


»  The  Central  Pacific  has  been  placed  with  the  Union  Pacific-Northwestern  system,  but  the  figures  of 
the  Central  Pacific  are  included  with  those  of  the  Southern  Pacific  system. 

»  This  road  will  be  jointly  controlled  by  the  Union  Pacific-Northwestern  system  and  the  Great  Northern 
St.  Paul  system,  one-half  of  the  mileage  and  figures  being  used  in  each  system. 

System  11. — Atchison  system 
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System  12. — Southern  Pacific  system 
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No. 

Name 

Mileage 

Gross 
earnings 

Gross 
per  mile 

100 

Southern  Pacific ' 

6, 99a  90 
374.08 

1,355.80 
803.13 
468.48 
190.94 
207.74 
403.24 
737.62 
727.80 

7. 821. 02 
476.  77 

1. 027.  61 
943.31 
810.50 
667.39 

$115, 870, 170 

3,  304, 983 
14, 167,  759 

7,022,858 

4,  683,  962 

1,  532,  556 

2,  580,  656 
4,  999,  346 

2,  522,  892 
4, 003,  622 

74,  724,  444 

3,  264,  111 
10, 878,  268 

8,  500, 314 
4, 410, 125 
8. 178, 620 

$16, 575 

140 

Arizona  Eastern 

8,835 

128 

Galveston.  Harrisburg  6i  San  Antonio . 

10.450 

130 

Houston  &  Texas  Central *. .i. 

7,863 

144 

Texas  &  New  Orleans 

9,998 

107 

Houston  East  &  West  Texas 

8,027 

152 

Louisiana  Western 

12,422 

143 

Morgan's  Louisiana  &  Texas 

12,398 

171 

Kansas  City,  Mexico  &  Orient 

3,420 

147 

San  Antonio  &  Aransas  Pass . 

5,500 

113 

Chicago.  Rock  Island  &  Pacific . 

9,554 

150 

Chicago.  Roclc  Island  &  Gulf 

6,846 

132 

El  Paso  &  Southwestern 

10,586 

136 

St.  Louis  Southwestern 

9,011 

174 

St.  Louis  Southwestern  of  Texas 

5.441 

20 

Chicago  &  Eastern  Illinois ' 

14. 416 

23,996.33 

270, 644, 686 

11,278 

>  The  Central  Pacific  has  been  placed  with  the  Union  Pacific-Northwestern  system,  but  the  figures 
of  the  Central  Pacific  are  included  with  those  of  the  Southern  Pacific  System. 

'  This  road  will  be  jointly  controlled  by  the  Atchison  System  and  the  Southern  Pacific  System,  one- 
half  of  the  mileage  and  figures  being  used  in  each  system. 

System  13. — Illinois  CentraUSoo  system 


No. 


72 
78 
80 
182 
110 
148 
160 


103 


Name 


Illinois  Central 

Yazoo  &  Mississippi 

Central  of  Georgia 

Minneapolis  <b  St.  Louis .*. 

Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 

Duluth  South  Shore  &  Atlantic 

Mineral  Range 


UNB  AT  PRKSENT  CONTEOLLED  BY  TWO  OE  MORE  SYSTEMS 

Western  Railway  of  Alabama » 


Mileage 


4. 767. 81 
1,380.77 
1.922.46 
1,646.56 
4. 207.  61 
610.48 
120.01 


14, 655.  70 


133.30 


Gross 
earnings 


Gross 
per  mile 


$70,  595, 781 
14,059,523 
13, 163, 150 
10,  590,  733 
32, 305,  808 
3,  506,  694 
1. 030. 995 


145.  252, 684 


1, 341, 130 


$14, 807 
10, 187 
6,847 
6,437 
7,678 
5,744 
8,591 


0.911 


10.061 


*  Also  in  system  6. 


No. 


107 
145 
141 
126 
20 
123 
123a 
123b 
134 
110 
117 


Name 


Atchison.  Topeka  &  Santa  Fe , 

Northwestern  Pacific 

Panhandle  &  Santa  Fe 

Gulf,  Colorado  &  Santa  Fe 

Chicago  &  Eastern  Illinois  t 

Texas  &  Pacific 

New  Orleans.  Texas  &  Mexico 

St.  Louis.  Brownsville  <k  Mexico 

International  &  Great  Northern 

Missouri  Pacific 

St.  L.  Iron  Mt.  <b  Southern 


Mileage 


} 


8,020.04 

471.86 
700.20 

1. 937.  43 
567.38 

1.044.82 
243.80 
648.18 

1. 159.  50 

7.348,14 


Gross 
earnings 


$114,010,747 
4, 194, 169 
5.387.362 

16. 206. 448 
8. 178, 620 

19,  a34. 671 
l,5a3.  574 
3,221,309 

10, 107, 016 

60.076,724 


Gross 
per  ndile 


23,567.34   248,820.630 


$13,217 
8,880 
7,505 
8.411 
14,415 
10.190 
0,167 
^870 
8,718 

8,002 


10,502 


>  This  road  will  be  jointly  controlled  by  the  Atchison  system  and  the  Southern  Pacific  system,  one-halt 
of  the  mileage  and  figures  being  used  in  each  system. 
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Summary  of  mileage  and  income  oj  pro-posed  systems 


Eastern  systems: 

New  York  Central 

Buffalo 

Pennsylvania - 

Baltimore-Reading -a:-— 

Norfolk  &  Western-Chesapeake  <t  Ohio.. 


Total  eastern  systems. 


Southern  systems:                             ,  ^^    . 
Atlantic  Coast  Line-Louisville  &  Nash- 
ville  — 

Southern 


Total  southern  systems. 


Western  systems: 

Great  Northern-St.  Paul 

Northern  Pacific-Burlington. 
Union  Pacific-Northwestern. 

Atchison 

Southern  Pacific 

Illinois  Central-Soo 


Number 
of  class  I 

roads 
included 


11 
14 
11 
11 
5 


52 


8 
11 


19 


Number 
of  miles 
operated 


13, 678.  45 

12, 004.  14 

11,384.29 

9,265.76 

5,565,78 


51,898.42 


12,294.72 
14, 512. 49 


Earnings 
per  mile 
operated 


$26,932 
20,966 
35,481 
25,904 
21,233 


26,807.21 


Total  western  systems — 
Roads  to  be  jointly  controlled  K 


Total,  all  systems- 


7 

12 
11 
11 
15 

7 


63 

11 


145 


24, 778. 19 
24,453,68 
23,565.88 
23,557.34 
23,996.33 
14,655.70 


9,819 
10, 145 


Avert^e 

annual  railway 

operating 

income 


$368,394,866 
261, 680, 365 
408.933,363 
240,020,423 
118, 180, 293 


1,392,209,310 


120.716,949 
147, 231, 863 


Per  cent 
earnings 
to  total  of 
all  roads 


4a7 


10, 391 
10,545 
11,564 
10,562 
11,278 
9,911 


134, 997. 12 
7,348.18 


267,948,812 


257, 475, 267 
257, 872, 438 
272, 398, 8:16 
248, 820, 539 
270, 744, 686 
145, 252, 684 


7.8 


^Sm4Wm»'4.. 


221, 050. 93 


1,452,464,450 
161,  984,  767 


42.5 

4.7 


3, 274, 607, 339 


95.7 


1  Mileage  and  gross  earnings  not  included  in  the  above. 

Summary — All  roads  in  the  Uniied  States 


Class  I  roads,  included  in  proposed  systems,  145 — 
Class  I  roads,  not  included  in  proposed  systems,  24. 
Class  II  and  Class  III  roads,  partly  estimated 


Total,  all  roads. 


Mileage 


221, 050. 93 

7,409.04 

17, 321. 73 


245, 781. 70 


Oro6s  opera- 
ting income 


$3,274,607,339 

45, 161, 928 

103,411,445 


3, 423, 180, 712 


Per  cent 

earnings 

to  total  of 

all  roads 


M.7 
1.3 
3.0 


loao 


It  wiU  be  seen  from  the  above  table  that  included  m  the  13  systems  are  145  of 
the  169  roads  which  were  designated  on  June  30,  1926,  as  class  I  roads;  that  the 
aggregate  earnings  of  these  145  road»-on  the  basis  of  statements  covering  the 
tist  plriod-werl95.7  per  cent  of  the  total  of  the  country;  and  that  the  earnings 
of  the  remaining  24  Class  I  roads,  together  with  the  earnings  of  all  Class  II  and 
Class  III  roads  combined,  were  but  a  little  over  4  per  cent  of  the  total. 

A   BRIEF   DESCRIPTION    OP   THE    DISTRICTS 

Eastern  distnct. —Chic&go  and  St.  Louis  would  be  western  ^^erminals  for  aU 
the  Eastern  systems  except  for  the  Norfolk  &  Western-Chesapeake  &  Ohio 
system,  which  would  reach  Chicago  but  not  St.  Louis.  T?«„ior.H 

New  York  and  adjacent  cities  and  all  the  important  cities  in  New  England, 
through  the  joint  control  of  the  New  England  roads,  would  be  eastern  terminal 
points  for  the  same  systems.  ^,,        ,,..^       .,        .  ^,  „^.   ^.^ 

Philadelphia,  Baltimore,  and  Washington  would  be  addiitonal  terminal  points 

^°  Mos^t  of  thrLrgf  ciUes  located  in  the  East  and  Central  West  would  be  served 
by  four  svstems,  some  by  three,  and  all,  with  minor  exceptions,  by  at  least  two. 
Southern  districi.— The  two  systems  in  the  southern  district  would  compete 
with  each  other  at  practically  all  points.  Each  of  these  systems  would  extend 
from  aU  important  centers  in  the  South  to  Chicafeo,  St.  Louis,  Louisville,  Cin- 

''^A^ilr^L-h'hL.o  and  St.  Louis  would  also  be  eastern  tei^inal 
points  for  all  six  Western  systems.  San  Francisco  and  Portland  would  be  the 
Pacific  coast  terminals  for  four,  and  Seattle,  Tacoma,  and  Los  Angeles  for  three 
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systems.  Omaha  would  be  reached  by  all  six;  Minneapohs,  St.  Paul,  I^ujuth, 
liouston,  Kansas  City,  Des  Moines,  and  Fort  Worth  by  five.  Many  of  the 
other  large  cities  would  be  served  by  four,  and  all  by  two  or  more. 

The  three  Northwestern  systems  would  not  only  extend  from  the  Pacinc 
coast  to  Chicago  and  St.  Louis,  but  also  would  have  lines  extending  to  the  bouth- 
west.  Five  of  the  western  systems  would  be  competitors  m  the  Southwest  for 
business  to  and  from  Chicago  and  St.  Louis.  .      j- 

The  Illinois  Central  system  would  be  a  north  and  south  systeni  extending 
from  the  Canadian  border  to  the  Gulf  with  service  to  the  principal  intervening 
cities.  It  would  be  a  competitor  of  the  Atchison  and  the  Southern  Pacihc 
systems  for  business  between  New  Orleans,  St.  Louis,  and  Chicago. 

As  Chicago  and  St.  Louis  would  be  terminals  for  both  the  eastern  and  western 
systems,  traffic  relations  could  be  established  between  systems  in  the  two  districts 
which  would  give  coast  to  coast  service  as  completely  and  effectively  as  a  trans- 
continental system  .    .    .^    ii.       j  ^       i  +^^4- 

Each  of  the  13  systems  would  be  a  complete  unit  in  itself,  and  to  a  large  extent 
the  business  originating  on  the  lines  of  any  system  for  points  withm  the  district, 
of  which  it  is  a  part,  could  reach  its  destination  over  the  lines  of  the  same  system 
on  which  it  originated. 

SIMILARITY   OP  THE   PROPOSED    SYSTEMS 

The  following  comparative  tables  are  presented  in  order  to  show  clearly  the 
similarity  in  traffic  and  operating  conditions  of  each  proposed  consohdated 
system  competing  in  the  same  territory. 

EASTERN   STSTEMS 

Statement  of  operating  income  and  expenses  of  proposed  consolidated  systems 

(Average  for  3  years  from  June  30, 1915,  to  June  30, 1917] 


New  York  Central 

Buffalo 

Pennsylvania 

Baltimore-Reading 

Norfolk     6i     Western- 
Chesapeake  &  Ohio... 


New  York  Central 

Buffalo 

Pennsylvania 

Baltimore- Reading 

Norfolk     &     Western- 
Chesapeake  &  Ohio.. 


Number 

miles 
operated 


13, 678. 45 

12. 004. 14 

11, 384.  29 

9,  265.  76 

5,565.78 


Railway 

operating 

income 


$368, 394, 866 
261,  680,  365 
403, 933,  363 
240, 020, 423 

118,180,293 

Per  cent 
100.0 
100.0 
100.0 
100.0 

100.0 


Operating 

expenses 

and  taxes 

Mainte- 

(not includ- 

nance 1 

ing  mainte- 

nance) 

$165,  251,  295 

$99, 970, 816 

116,445,526 

73,  282, 968 

186, 448,  287 

127,  663,  344 

105, 619, 160 

68, 192, 163 

43, 009, 453 

36, 359, 033 

Percent 

Per  cent 

44.8 

30.8 

44.4 

30.8 

46.2 

30.8 

44.0 

30.8 

36.4 

30.8 

Total 

operating 
expenses — 
(taxes  and 
mainte- 
nance) 


$265, 222,  111 
189,  728, 494 
314,111,631 
173,811,323 

79, 368, 486 

Per  cent 
75.6 
75.2 
77.0 
74.8 

^  67.2 


Net 

railway 

operating 

income 


$103, 172, 755 
71, 951,  871 
89, 821,  732 
66,209,100 

38,811,807 

Per  cent 
24.4 
24.8 
23.0 
25.2 

32.8 


>  As  methods  of  accounting  with  respect  to  maintenance  differ  with  different  companies,  for  the  sake  o  f 
uniformitv  and  for  the  purpose  of  affording  a  fairer  comparison  between  individual  companies,  the  main- 
tenance charge  in  the  percentage  figures  has  been  standardized  for  each  group.  For  roads  in  the  eastern 
district  the  amount  was  determined  by  taking  the  same  percentage  of  the  gross  operating  income,  30.8 
per  cent,  that  was  charged  to  maintenance  by  the  dividend-paying  roads  in  the  district  averaged  for  the 
test  period.  The  same  method  was  followed  in  determining  the  standard  of  maintenance  for  the  western 
and  southern  districts,  but  the  amount  varied  so  little,  being  28.2  for  the  western  roads  and  28.8  for  the 
southern,  that  the  same  figure,  28.2  per  cent,  was  adopted  for  both  districts. 

Classification  of  tonnage  for  year  ended  June  SO,  1916 


m 

Percentages  of  tons  of  different  kinds  of  products  to  total  tonnage 

Agri- 
culture 

Ani- 
mals 

Mines 

For- 
ests 

Manu- 
factures 

Mis- 
cella- 
neous 

Less 

than 

carload 

Total 

New  York  Central. ._ 

7.9 
8.7 
5.6 
6.3 

4.2 

• 

2.2 

2.1 

1.5 

1.4 

.6 

56.6 
59.5 
60.2 
63.3 

78.4 

4.5 
8.7 
5.3 
4.1 

5.8 

22.0 
19.3 
18.3 
16.0 

9.1 

5.6 
3.1 
3.8 
3.3 

.8 

1.2 
3.6 
5.3 
5.6 

1.1 

lOG 

Buffalo              ._.. 

100 

Pennsylvania ................ 

100 

Baltimore- Reading.......... ... 

100 

Norfolk   <t   Western-Chesapeake  & 
Ohio          

100 

f! 
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^1 


W 
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RAILROAD   CONSOUDATION 
Statistics  of  operation  for  year  ended  June  SO,  1916 


Gross 

earnings 
per  mile 

road 
operated 


Percentage  of  gross  operating 
income 


New  York  Central 

Buffalo 

Pennsylvania 

Baltimore- Reading 

Norfolk    <fe    Western-Chesa- 
peake &  Ohio 


$2S,«32 

20,966 
35.481 
25,904 

21,233 


Freight 
income 


Passen- 
ger 
income 


67.6 
79.0 
69.0 
79.5 

84.1 


21.0 
13.3 
21.6 
12.4 


Mis- 
cella- 
neous 
inocHne 


11.5 
7.7 
9.4 
8.1 

fi.1 


Total 


100 
100 
100 
100 

100 


Average 
receipts 
per  ton 
per  mile 


a006S7 
.06613 
.00638 

.00602 

.00400 


Average 
receipts 
per  pas- 
senger 
per  mile 


Average 
number 
of  tons 
per  train- 
mile 


0.01920 
.01740 
.01930 
.01870 

.02140 


6S8 
682 

1.033 


SOUTHERN    SYSTEMS 

StaUment  of  operating  income  and  expenses  of  proposed  consolidated  sysUms 
[Average  for  3  years  from  June  30, 1915,  to  June  30, 19171 


Atlantic    Coast    Line- 
Louisville  &  Nashville 
Southern 


Number 

miles 
operated 


Atlantic    Coast    Line- 
Louisville  &  Nashville 
Bouthem 


12,294.72 
14. 512. 49 


Railway 

operating 

income 


$120,716,949 
147,231,863 

Per  cent 
100.0 
100.0 


Operating 

expenses  and 

taxes  (not 

including 

maintenance) 


$51,963,904 
65,344,830 

Per  cent 
48.0 
44.4 


Mainte- 
nance ^ 


Total 
operating 
expenses 

(taxes  and 
maintenance) 


$37,828.54* 
42,027,549 

Percent 
128.2 
28.2 


$89. 792, 450 
107, 372, 379 

Per  cent 
71.2 
72.6 


Net  railway 

operating 

income 


$30,924,499 
39, 859, 484 

Per  cent 
28.8 
27.4 


1  See  note  under  Eastern  systems,  p.  503. 

Classification  of  tonnage  for  year  ended  June  SO,  19 IS 


Percentages  of  tons  of  different  kinds  of  products  to  total  tonnage 


Atlantic    Coast    Line- Louisville    & 

Nashville 

Southern 


Animals 


I 


2.1 

1.8 


Mines 


51.1 
35.1 


Forests 


Manu- 
fac- 
tures 


14.1 
22.6 


14.7 
18.6 


Mis- 
cella- 
neous 


1.9 

4.8 


Less 

than 

carload 


Total 


5.8 
5.3 


100 
10» 


Statistics  of  operation  for  year  ended  June  SO,  1916 


Gross 
earnings 
per  mile 

road 
operated 


Percentage  of  gross  operating 
income 


Freight 
income 


Atlantic   Coast   Line-Louis- 
ville &  Nashville.- 

Southern 


$9,819 
10, 145 


71.3 
69.2 


I 


Passenger 
income 


21.2 
2L4 


Mis- 
cella- 
neous 
income 


7.5 
0.4 


Total 


Average 
receipts 
per  ton 
per  mile 


100 
100 


Average 

receipts 
per  pas- 
senger 
per  mile 


Average 

number 
of  tons 
per  train- 
mile 


0.00807 
.00851 


0.02160 
.02180 


376 
402 


WESTERN    SYSTEMS 

Statement  of  operating  income  and  expenses  of  proposed  consolidated  systems 
[Average  for  3  years  from  June  30, 1915,  to  June  30, 1917] 


Great  Northem-St.  Paul 

Northern  Pacific-Bur- 
lington  

Union  Pacifio-North 
Western 

Atchison 

Southern  Pacific 

Illinois  Central-Soo 


Number 

miles 
operated 


Ore^  Northcrn-St.  Paul 

Northern  Pacific- Bur- 
lington  

Union  Pacific-North 
Western 

Atchison 

Southern  Pacific 

Ulinois  Central-Soo 


24, 778. 19 

24,453.68 

23.555.88 
23,  557.  34 
23,996.33 
14,655.70 


Railway 

operating 

income 


$257, 475, 267 

257,872,438 

272,398,836 
248,  820,  539 
270,644,686 

145,  252, 684 

Per  cent 
100.0 

100.0 

100.0 
100.0 
100.0 
100.0 


Operating 

expenses  and 

taxes  (not 

including 

maintenance) 


$107,936,414 

104, 620,  295 

116,534,500 

102. 627,  403 

121. 412, 251 

62, 227,  733 

Per  cent 
41.9 

40.5 


Mainte- 
nance! 


$68,038,226 

67,929,018 

75, 386, 468 
76, 812, 422 
75, 056, 461 
45, 696, 306 

Per  cent 
»28.2 

28.2 


Total 

operating 

expenses 

(taxes  and 

maintenance) 


42.8 

28.2 

41.2 

28.2 

44.7 

28.2 

42.8 

28.2 

$175, 974, 640 

172,  549,  ol3 

191,920,968 
179, 439, 825 
196, 468,  712 
107,824,039 

Per  cent 
70.1 

68.7 

71.0 
69.4 
72.9 
7L0 


Net  railway 

operating 

income 


$81, 500, 627 

85, 323, 125 

80, 477, 868 
69, 380, 714 
74, 175, 974 
37, 428, 645 

Per  cent 
29.9 

3L3 

29.0 
30.6 
27.1 
29.0 


>  See  note  under  Eastern  systems,  p.  603. 

Classification  of  tonnage  for  year  ended  June  30,  1916 


Percentages  of  tons  of  dififerent  kinds  of  products  to  total  tonnage 

Agri- 
cul- 
ture 

Animals 

Mines 

Forests 

• 

Manu- 
fac- 
tures 

Mis- 
cella- 
neous 

Less 

than 

carload 

Total 

Great  Northem-St.  Paul 

14.9 
19.7 
22.1 
20.2 
20.7 
19.3 

2.9 
4.6 
5.2 
4.4 
4.0 
2.5 

54.4 
42.6 
38.6 
38.5 
38.4 
42.7 

11.1 
11.8 
12.5 
14.2 
13.7 
17.4 

11.0 
13.8 
15.0 
16.6 
16.9 
11.3 

1.7 
2.6 
1.8 
1.2 
1.3 
2.7 

4.0 
4.9 
4.8 
4.9 
5.0 
4.1 

100 

Northern  Paciflc-Burllngton 

100 

Union  Padflo-North  Western 

Atchison       .  «.. — .. 

100 
100 

Southern  Pacific 

100 

Illinois  Central-Soo ........... 

100 

Statistics  of  operation  for  year  ended  June  SO,  1916 


Gross 
earnings 
per  mile 

road 
operated 

Percentage  of  gross  operating 
income 

Average 
receipts 
per  ton 
per  mile 

Average 
receipts 
per  pas- 
senger 
per  mile 

Average 
number 
of  tons 
per  train- 
mile 

Freight 
income 

Passenger 
income 

Mis- 

cella- 

neous 

income 

Total 

Great  Northem-St.  Paul 

Northern  Pacific-Burlington. 
Union  Pacific-North  Western. 
Atchison 

$10, 391 
10,545 
11,564 
10,562 
11,278 
9,911 

73.4 
71.8 
68.5 
69.9 
63.9 
73.0 

18.0 
19.8 
22.4 
22.0 
24.4 
19.4 

8.6 
a4 
9.1 
8.1 
11.7 
7.6 

100 
100 
100 
100 
100 
100 

0. 00779 
.00778 
.00861 
.00865 
.00921 
.00672 

0. 02160 
.01990 
.02020 
.02060 
.02070 
.02020 

554 
583 
464 
445 

Southern  Pacific 

436 

Illinois  Central-Soo 

498 
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With  minor  exceptions  the  foregoing  tables  show — that  in  the  proposed  group- 
ng,  systems  have  been  created  of  about  the  same  size  and  earnmg  power;  that 
the  several  systems  competing  in  the  same  district  obtained  their  earnings  from 
passenger,  freight,  and  miscellaneous  traflc  in  similar  proportions  to  the  total; 
that  the  character  of  the  tonnage  was  much  the  same;  that  the  average  rate  per 
ton-mile  and  per  passenger-mile  was  substantially  uniform;  and  that  under 
these  conditions  similar  results  from  operation  were  obtained  by  all  systems 
which  competed  with  each  other. 

Therefore,  it  appears  that  the  systems  have  been  arranged  in  this  groupmg  so 
as  to  lead  to  the  conclusion  that  they  could  "employ  uniform  rates  in  the  move- 
ment of  competitive  traffic  and  under  efficient  management  earn  substantially 
the  same  rate  of  return  upon  the  value  of  their  respective  railway  properties.  ' 

COMPETITION    AMONG   SYSTEMS 

In  order  to  show  the  extent  to  which  each  system  will  compete  for  traffic, 
the  following  table  has  been  prepared  which  gives  a  list  of  the  cities  in  the 
United  States  having  in  1920  a  population  in  excess  of  75,000,  designating  by 
which  systems  each  will  be  served. 


Eastern  district 


New  England,  all  cities 

Missouri,  St.  Louis 

New  York: 

New  York 

Buffalo 

Rochester.. 

Syracuse 

Albany 

Yonkers 

Utica 

Schenectady 

Pennsylvania: 

Philadelphia 

Pittsburgh 

Scran  ton.- 

Reading 

Erie 

Harrisburg 

Maryland,  Baltimore 

Delaware,  Wilmington 

District  of  Columbia,  Washington. 
New  Jersey: 

Newark.. 

Jersey  City 

Paterson 

Trenton 

Camden 

Elizabeth 

Bayonne .— — — . 

Ohio: 

Cleveland — . 

Cincinnati 

Toledo 

Columbus 

Akron 

Dayton 

Youngstown 

Canton 

Michigan: 

Detroit - 

Grand  Rapids 

Flint 

Indiana: 

Indianapolis 

Fort  Wayne 

Evansville — 

Illinois: 

Chicago 

Peoria — - 

Kentucky,  Louisville 

Virginia: 

Richmond 

Norfolk 


New 

York 

Central 

system 


X 
X 

X 

X 
X 
X 
X 
X 
X 
X 


X 
X 


X 
X 


X 
X 

X 
X 
X 
X 


X 
X 


X 
X 


X 
X 
X 

X 
X 
X 


BufTalo 
system 


X 
X 

X 
X 
X 
X 
X 


X 

X 


X 
X 


X 
X 
X 


X 
X 
X 


X 
X 
X 
X 

X 
X 
X 


X 
X 


Penn- 
sylvania 
system 


X 

X 

X 
X 
X 


X 
X 


X 
X 
X 
X 
X 
X 

X 
X 


X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 

X 
X 


X 
X 


X 
X 
X 


Balti- 
more- 
Reading 
system 


X 
X 

X 
X 
X 


X 
X 


X 
X 
X 
X 

X 
X 


X 
X 


X 
X 
X 
X 
X 
X 
X 
X 


X 

'x" 

X 


Norfolk  <& 

Western- 

CheM- 

peaked; 

Ohio 

system 


X 
X 
X 


X 

*x' 


X 
X 


Southern  and  western 
districts 

Atlantic 
Coast 
Line- 
Louis- 
ville & 
Nash- 
ville 
system 

South- 
ern 
system 

Great 

North- 

em-St. 

Paul 

system 

North- 
ern 
Pacific- 
Burling- 
ton 
system 

Uuion 
Pacific- 
North- 
western 
system 

Atchison 
system 

South- 
em 
Pacific 
system 

Illinois 
Central- 

Soo 
sjTStem 

Georgia: 

Atlftnlft 

X 
X 
X 
X 

X 
X 
X 
X 

X 
X 
X 
X 

X 

X 

RftVftnnAh 

X 

Flftriflft  Jacksonville 

Alabama,  Birmingham 

Tennessee: 
\Innintiis 

X 
X 

X 

X 

X 

X 

Nashville 

Knoxville 

X 
X 

._  ..<•  ••*« 

Louisiana,  New  Orleans 

Wi«/vin«in    A/filwAiikAA 

X 

X 

X 

X 

X 
X 
X 

X 
X 
X 
X 
X 
X 

X 
X 

X 

X 
X 
X 

X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 

X 
X 
X 

X 
X 
X 
X 

X 

Minnesota: 

\f  innAAnnlis 

X 
X 
X 

X 
X 
X 
X 
X 
X 

X 
X 
X 

X 
X 

X 

Ct    Paul 

X 

Dtiliith 

X 

Washington: 

KnnlrAnA 

TjuvnTin 

Orppnn    Portland 

X 
X 
X 

X 
X 
X 
X 
X 

Nebraska.  Omalia              .-.. 

X 

X 

Inwft   Das  Moines 

X 

Missouri: 

St.  Louis 

X 

X 

X 
X 
X 
X 
X 

X 

ITan^AS  Citv 

Of    TrvMinh 

ITan^jLs    Tf^AiKAS  CJitv 

X 

C^/\^fiTHl\n      T^AMVAP 

X 
X 

Utah   Salt  Lake 

California: 

X 
X 
X 

X 
X 
X 
X 
X 
X 

X 
X 
X 

X 
X 
X 
X 
X 
X 

Kan   T<*ranpic/v% 

X 
X 

Oob'lanri 

......... 

Texas: 

J«San   Antiinin 

DaIIqq 

X 
X 
X 

TTmicfnii 

Fnrt  Wnrfh 

X 

Rl  PftJin 

Oklfthomft   Oklfthomft  Citv 

X 

District  of  Columbia,  Wash- 
ington 

X 
X 

X 
X 

X 

X 
X 

X 

X 

X 

Ohio  Cincinnati 

Indiana: 

India  naoolis 

X 

Evansville 

X 
X 

X 

X 
X 

X 

Illinois: 

Chingo               

X 
X 

X 
X 

X 
X 

X 

Peorfi' 

X 

Kentuck  y ,  Louisville 

Virginia: 

Richmond 

X 

X 
X 

X 

X 
X 

X 

Norfolk 
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EASTERN  SYSTEMS 


1.  New  York  Central  system. — The  Central  Railroad  of  New  Jersey  is  the  only 
addition  of  importance  with  the  exception  of  the  joint  control  of  the  New  England 
roads  which  is  to  be  shared  in  common  with  three  of  the  other  Eastern  systems. 

This  grouping  would  give  the  New  York  Central  a  share  of  the  anthracite  coal 
business  of  the  country  and  make  a  better  distribution  of  such  business  among  the 

The  main  line  of  the  Central  Railroad  of  New  Jersey  extends  from  Jersey  City 
to  Tamaqua.  With  trackage  rights  of  about  40  miles  from  Tamaqua  to  Newberry 
Junction,  direction  connection  would  be  made  with  existing  lines  of  the  New 
York  Central  extending  from  that  point  to  Ashtabula. 

With  the  Central  Railroad  of  New  Jersey  a  part  of  the  New  York  Central 
system,  much  of  the  traffic  to  and  from  Pittsburgh,  Cleveland,  and  points  farther 
west  could  naturally  be  diverted  from  the  main  line  of  the  system,  for  this  line 
would  be  more  direct  and  would  pass  through  a  less  congested  territory. 


^5»l 


•Ml 
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• 

It  is  probable  that  in  the  future  development  of  the  New  York  Central  system 
to  meet  the  demands  for  increased  service,  capital  expended  upon  this  property 
would  result  in  a  greater  increase  of  capacity  than  if  similarly  expended  on  the 
main  lines  of  the  svstem  passing  through  New  York  State.  ,       .^^        .       ^ 

2.  Buffalo  system.— The  grouping  of  these  roads  has  been  made  with  a  view  to 
developing  a  svstem  with  advantages  equal  to  those  of  the  New  \ork  Central 
and  the  Pennsvlvania  systems  which  would  be  strong  competitors. 

The  Delaware  &  Hudson  connecting  with  the  northern  New  England  Unes, 
and  the  Erie  with  the  southern  New  England  lines,  would  make  the  system  a 
strong  competitor  for  business  to  and  from  New  England. 

The  Delaware,  Lackawanna  A  Western  and  the  New  York,  Chicago  &  St. 
Louis,  together  with  the  main  line  of  the  Erie,  would  provide  a  system  with 
two  routes  from  New  York  and  New  England  points  to  Chicago. 

The  Wabash  lines  East  of  the  Mississippi  River  would  give  the  system  an 

entrance  into  St.  Ix^uis.  .    t    i       t^  •  j  *u 

The  Buffalo,  Rochester  &  Pittsburgh,  the  Bessemer  &  Lake  Ene,  and  the 
Wheehng  &  Lake  Erie  would  give  it  an  opportunity  to  obtain  its  fair  share  of 
the  business  originating  in  the  Pittsburgh  district.  ,,.  ^.         ,      . 

The  Pere  Marquette  would  make  it  a  competitor  for  Michigan  business. 

3.  Pennsylvania  system.— The  Pennsylvania  system  remains  practically  intact 
with  the  exception  of  sharing  with  other  systems  in  the  joint  control  of  the  New 

England  roads.  ....         .     •     i  ^        •     i     • 

4.  Baltimore-Reading  system.— This  system  with  its  principal  terminals  in 
Philadelphia,  Baltimore,  and  Washington  would  be  more  largely  a  competitor 
of  the  Pennsylvania  Railroad  from  these  points  to  the  West. 

The  Western  Marvland  would  supplement  the  lines  of  the  Baltimore  &  unio 
in  providing  additional  facilities  in  and  about  Baltimore.  .     ,    .     xt 

With  a  joint  interest  in  the  New  England  roads  and  with  terminals  »n  New 
York  the  system  would  be  in  position  to  compete  for  western  business,  but  less 
advantageouslv  than  the  other  three  systems  because  of  its  less  direct  lines  and 
also  because  of  the  topography  of  the  country  through  which  it  passes. 

By  the  addition  of  the  Lehigh  Valley  it  would  reach  Buffalo  and  the  Lakes. 
An  outlet  to  Chicago  could  be  had  by  traffic  relations  with  the  Grand  Trunk. 

The  Lehigh  Valley  also  would  furnish  an  entrance  from  Allentown  to  New 

York 

5.  Norfolk  &  Western-Chesapeake  &  Ohio  system.— The  Virginian  Railway  is 

included  in  this  system.  .  j       xi.        • 

As  the  character  of  the  business  of  these  roads  is  so  similar,  and  as  there  is  so 
little  diversity  in  the  tonnage,  greater  economv  of  operation  would  probably 
be  reahzed  and  duplication  of  investment  avoided  by  a  common  ownership  of 
these  properties.  They  have,  therefore,  been  grouped  together  in  a  single 
system  and  competition  eliminated.  .      ^.  ,      ^  ^i.-  u 

The  lines  already  owned  or  controlled  by  the  Chesapeake  &  Ohio  would  pro- 
vide an  entrance  into  Chicago  and  Toledo  for  the  remaining  roads  in  the  group. 
Joint  control  of  New  England  system.— One  of  the  important  features  of  the 
grouping  of  the  eastern  roads  is  the  provision  for  the  joint  control  of  the  New 
England  railroads  by  the  four  principal  eastern  systems,  all  of  which  reach  the 
New  England  gateways.  In  the  effort  to  combine  the  railroads  of  the  country 
into  a  single  national  transportation  system  to  meet  the  requirements  of  the 
transportation  act,  each  road  as  a  part  of  the  system  must  be  considered  in  its 
relation  to  the  whole.  The  disposition  to  be  made  of  the  New  England  roads, 
accordingly,  must  be  determined  by  the  service  required  of  them  as  an  integral 

part  of  such  a  svstem.  .         ^  ^  ^.        ,.  ^     * 

The  act  calls'  for  the  division  of  the  country  into  transportation  districts, 
it  provides  that  all  roads  in  each  district  shall  be  grouped  into  systeins  m  such 
a  way  as  to  "preserve  comoetition  as  fully  as  possible";  to  "maintain  existing 
routes  and  channels  of  trade  and  commerce  wherever  practicable, "  and  to  assure 
faciUties  adequate  to  meet  all  the  requirements  of  each  district.  The  joint 
control  of  the  New  England  roads  by  the  four  proposed  systems  provides  the 
only  means  of  serving  all  of  these  purposes.  •   ^.   -^      n 

Because  of  their  location,  the  New  England  roads,  neither  individuallv  nor 
as  a  whole,  can  compete  with  any  other  system  in  the  district.  The  serveral  New 
England  roads  at  the  present  time  have  practically  a  monopoly  of  transportation 
in  the  territory  which  thev  serve,  and  without  disintegrating  existing  systems 
they  can  not  compete  even  with  each  other  to  any  appreciable  extent.  The  onlv 
way  that  the  New  England  roads  can  serve  a  competitive  purpose  is  through 
their  relationship  to  and  as  parts  of  outside  systems  which  compete  for  New 
England  business. 


The  division  of  the  New  England  roads  among  the  various  trunk  lines  (for 
example,  assigning  the  Boston  &  Maine  to  the  proposed  New  York  Central 
system  or  the  Buffalo  system;  or  the  New  York,  New  Haven  &  Hartford  to 
the  Pennsylvania  syst-em  or  the  Baltimore-Reading  system)  would  greatly 
restrict  if  not  entirely  eliminate  competition  and  create  a  monopoly  in  the  re- 
spective parts  of  New  England.  To  preserve  and  to  promote  comp)etition  to 
the  fullest  extent  among  the  roads  in  the  eastern  district  west  of  the  Hudson 
River,  with  which  traffic  is  interchanged,  as  well  as  to  maintain  the  existing 
routes  and  channels  of  trade  and  commerce,  which  these  roads  offer,  a  common 
use  of  all  railroad  facilities  within  New  England  must  be  preserved  for  all  these 
svstems  without  discrimination.  While  the  joint  ownership  or  control  of  the 
I^cw  England  lines  is  not  essential  in  order  to  maintain  the  common  use  of  these 
facilities,  so  far  as  competition  is  concerned,  it  is  essential,  nevertheless,  to- 
assure  facilities  adequate  to  meet  the  transportation  requirements  of  the  district 
of  which  they  are  a  part,  for  sound  credit  is  necessary  to  maintain  adequate 
facilities,  and  sufficiency  and  stability  of  income  are  equally  necessary  to  main- 
tain sound  credit. 

The  diflRculty  of  obtaining  the  full  compensation  for  service  in  connection 
with  interchanged  traffic,  as  well  as  the  high  oj)erating  costs,  due  to  location 
are  both  factors  of  importance  which  adversely  affect  the  income  and  credit 
standing  of  the  New^  England  roads.  Nearly  65  per  cent  of  the  tonnage  handled 
by  these  roads  is  interchanged  at  the  gateways  with  connecting  lines,  and  the 
compensation  for  service,  both  for  traffic  originating  in  New  England  for  points 
outside,  as  well  as  that  originating  outside  for  destination  in  New  England,  is  to 
a  considerable  extent  determined  by  negotiations  with  the  roads  which  share 
in  the  business. 

The  number  of  roads  involved,  the  variety  of  the  tonnage  interchanged,  the 
differences  in  the  length  of  haul,  and  countless  other  factors  make  a  satisfactory 
determination  of  the  fair  division  of  the  compensation  received  from  this  traffic 
a  problem  so  complex  as  to  be  impossible.  To  what  extent  the  income  of  the 
New  England  roads  falls  short  of  an  amount  sufficient  to  provide  a  fair  return 
on  their  property  values,  because  of  unsatisfactory  division  of  joint  rates,  and 
to  what  extent  this  shortage  is  due  to  other  factors,  it  is  impossible  to  say;  nor 
would  it  be  a  matter  of  consequence  if  there  were  a  common  ownership  of  these 
properties  by  all  the  remaining  roads  in  the  same  rate-making  district,  for  by 
the  provisions  of  the  transportation  act  it  is  not  essential  that  all  parts  of  each 
system,  if  commonly  owned,  should  be  equally  self-sustaining,  for  rates  are 
designed  to  meet  the  combined  requirements  of  all  systems  in  the  district  con- 
sidered as  a  whole. 

As  the  roads  comprising  these  four  systems  are  to  include  practically  all  the 
roads  in  the  eastern  district,  except  those  in  the  Pocahontas  district,  these 
systems  together  will  receive  income  above  their  requirements  sufficient  in  large 
measure  to  offset  the  shortage  of  income  on  the  part  of  the  New  England  roads 
whether  it  is  due  to  unsatisfactory  compensation  for  handling  joint  business  or 
higher  operating  costs  due  to  location.  With  income  sufficient  for  the  system 
as  a  whole,  it  is  obvious  that  the  deficit  of  one  part  fairly  measures  the  excess 
accruing  to  the  balance  of  the  system.  In  a  broad  way,  therefore,  it  is  possible 
both  to  determine  the  extent  to  which  the  systems  in  the  eastern  district  as  a 
whole  outside  of  New  England  profit  by  the'  rates  made  for  the  benefit  of  the 
New  England  roads,  and  to  estimate  the  profit  accruing  to  each  system,  for  it 
may  be  assumed  that  such  profit  is  approximately  in  proportion  to  the  whole  as 
the  ton  miles  or  freight  earnings  of  each  system  are  to  the  total  of  the  district. 

The  ownership  and  control  of  the  New  England  roads  by  these  systems — each 
participating  in  the  ownership  in  proportion  as  it  benefits  by  including  the  New 
England  roads  in  the  district  for  rate  making  purposes — would  prove  no  burden 
to  these  systems,  for  the  dividends  on  the  additional  stock,  which  it  would  be 
necessary  to  issue  to  acquire  control,  would  be  provided  by  the  increased  income 
received  through  rates,  which  are  higher  because  of  the  inclusion  of  the  factors 
of  cost  and  property  values  of  the  New  England  roads  in  the  determination  of 
the  rates  for  the  whole. 

Such  a  solution  of  the  problem. would  be  the  most  effective  means  of  preserving 
and  of  promoting  competition;  of  maintaining  the  existing  routes  of  commerce; 
of  providing  the  credit  necessary  to  assure  such  facilities  as  would  enable  the 
New  England  roads  to  perform  the  service  required  of  them,  not  only  for  New 
England  but  for  the  country  at  large. 

This  is  not  the  place  to  discuss  a  detailed  plan  for  the  transfer  of  the  control 
of  New  England  roads  to  these  systems.     A  brief  statement  will,  however,  show 
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its  practicability.  First  of  aU,  it  would  be  necessary  to  determine  the  equitable 
interest  of  each  of  the  New  England  roads  in  a  unified  New  England  system, 
and  to  make  such  readjustments  of  capitalization  as  are  necessary  to  establish 
substantial  uniformity  in  the  financial  structures  of  e^ch  of  the  New  England 
roads  The  next  step  would  be  to  form  a  holding  company,  whose  stock  would 
be  used  to  acquire  the  stocks  of  the  New  England  roads  These  stocks  could  in 
turn  be  exchanged  by  the  holding  company  for  stocks  of  the  four  systems  which 
are  to  participate  in  the  joint  ownership,  the  extent  of  participation  of  each 
system  being  determined  largely  by  the  benefit  which  it  would  receive  by  in- 
cluding the  New  England  roads  in  the  same  rate-making  distnct.  As  owners 
of  the  stocks  of  these  four  systems,  the  holding  company  would  receive  income 
with  which  to  pay  dividends  to  its  own  stockholders,  the  original  holders  of 
the  New  England  railroad  stocks.  *       j  4 

This  method  of  meeting  the  New  England  problem  has  been  referred  to  as 
remote,  inasmuch  as  the  systems  which  are  to  purchase  control  existjmjy  on 
paper  and  there  is  no  assurance  that  the  proposed  consolidations  will  ever  take 
place  Pending  such  consolidations  a  similar  plan  of  ownership  could  become 
operative  by  dealing  with  the  nine  trunk  line  systems  with  which  business  is 
interchanged.  The  freight  revenues  of  these  nine  systems  are  over  80  per  cent 
of  the  totlrof  the  district,  excluding  the  New  England  and  PocahonUs  districts. 
These  roads  are  the  principal  ones  concerned  m  the  division  of  joint  rates,  and 
are  also  the  largest  beneficiaries  of  the  higher  rates  which  are  "^^de  *o/;«^«;^*^® 
requirements  of  the  New  England  roads.  The  exchange  of  stocks  with  these  roads 
on  the  basis  outlined  would  leave  less  than  20  per  cent  of  the  stocks  of  the  New 
England  roads  in  the  treasury  of  the  holding  company  unexchanged;  this  stock 
could  be  held  until  such  time  as  the  remaining  roads  m  the  district  were  absorbed 
by  the  various  systems  and  then  exchanged  on  a  similar  basis. 

(The  New  England  situation  has  been  discussed  previously  on  page  487  and 
again  on  page  490.) 

SOUTHERN    SYSTEMS 

6  Atlantic  Coast  Line-Louisville  &  Nashville  system.— The  various  roads  in 
this  system  are  already  so  closely  related  by  stock  ownership  o^^y  ^ea^e  as  to 
constitute  a  system  which  meets  the  requirements  of  the  J^a"«PO,^»*»?^f^*-  . ,, 

7.  Southern  Railway  system.— The  principal  change  in  this  system  is  the  addi- 

*"sL\orrd'^r  ite^cSvers  much  the  same  territory  as  the  Atlantic  Coast 
Line  anHould  give  the  system  access  to  Florida  and  additional  coast  ports 
which  it  would  not  otherwise  reach. 

WESTERN    SYSTEMS 

8    Great  Norlhern-St.  Paul  system.-The  St    Paul  would  furnish  the  Great 

•^VhrsTs^tSrw^^u^'lot^^te' ^n^^^^^^  the    Northern    Paemc- 

BuTungto^syTtem  for  Northwestern  traffic,  and  will  all  systems  from  the  South- 

''T  'MrTpacific-Burlington    sv»(em.-The    important    additions    are    the 
Denver  &  Rio  Grande,  Western  PaciBc,  Kansas  dity  Southern,  and  Chicago 

^'rife  Denver*  Rio  Grande  and  the  Western  Pacific  would  provide  an  entrance 
to  S^n  F^ancUco  Sd  make  the  system  a  strong  competitor  of  the  Union  Pacific 

•  %hfK^s*a°s  "cft/TufhtnTouId  give  an  outlet  fron.  Kansas  City  to  the 

^'V^he'^it^afeo^S.'X-ftr^^^^^^ 

-iXZ'h^^mi^r^^ZS^^  Chieag  .    .  ,>Jorthwes^r„  would 
eive  the  Union  Pacific  a  direct  entrance  from  Omaha  1   .  >  .Chicago  and  also 


The  Chicago  &  Alton  would  connect  Kansas  City  with  St.  Louis  and  provide 
the  system  with  an  entrance  into  Chicago  by  way  of  St.  Louis,  both  for  its  business 
from  the  West  and  from  the  Southwest,  the  territory  which  it  would  serve  by  the 
addition  of  the  Missouri,  Kansas  &  Texas, 

This  system  would  compete  especially  with  the  Northern  Pacific- Burlington 
and  Atchison  systems. 

11.  Atchison  system. — An  entrance  into  New  Orleans  would  be  provided  by  the 
addition  of  the  Texas  &  Pacific  and  make  it  a  strong  competitor  with  the  Southern 
Pacific  from  New  Orleans  to  the  coast. 

The  addition  of  the  Missouri  Pacific  system  would  make  it  an  important  factor 
in  southwestern  territory. 

The  Chicago  &  Eastern  Illinois  controlled  jointly  with  the  Southern  Pacific 
system  would  provide  a  direct  route  from  St.  Louis  to  Chicago. 

12.  Southern  Pacific  system. — By  the  addition  of  the  El  Paso  and  Southwestern, 
the  present  Southern  Pacific  and  Chicago,  Rock  Island  &  Pacific  systems  would 
provide  a  direct  through  system  from  Chicago  to  the  coast. 

By  the  addition  of  the  St.  Louis  Southwestern  and  the  joint  control  of  the 
Chicago  &  Eastern  Illinois  it  would  be  a  competitor  with  other  systems  from  the 
Southwest  to  St.  Louis  and  Chicago. 

The  principal  competitor  would  be  the  Atchison. 

13.  Illinois  Centrai-Soo  system. — This  is  a  north  and  south  system  from  the 
Canadian  border  to  New  Orleans. 

The  Minneapolis  &  St.  Louis  would  provide  direct  connection  between  Minne- 
apolis and  St.  Paul  and  Omaha. 

With  its  line  through  Peoria,  it  would  per  traffic  from  these  points  to  reach  the 
Gulf  without  entrance  into  Chicago. 

The  discussions  in  this  pamphlet  have  been  concerned  mainly  with  the  im- 
portance of  sound  credit,  and  the  suggested  groupings  of  the  roads  have  been 
developed  among  other  things  to  insure  the  presence  of  this  fundamental  in  each 
consolidated  system.  Other  plans  will  be  presented  which  will  deal  with  essential 
factors  viewed  more  especially  from  the  standpoint  of  natural  traffic  relations 
and  economy  and  efficiency  of  operation. 

The  transportation  act  provides  first  for  a  tenative  plan  of  consolidations  in 
order  that  all  phases  of  the  problem  may  be  thoroughly  considered  as  a  basis  for  the 
formulation  of  a  final  plan.  This  pamphlet,  therefore,  will  have  accomplished 
its  purpose  if  it  contributes  to  a  clearer  understanding  of  the  fundamental  require- 
meiits  of  credit  and  if  it  leads  to  a  fuller  appreciation  of  the  necessity  of  recog- 
nizing credit  as  a  factor  of  first  importance  in  the  development  of  the  plan  which 
is  finally  adopted.  ^ 

SUMMARY    OF    CONCLUSIONS 

The  development  of  this  plan  is  based  upon  the  conviction  that  private  manage 
ment  will  not  endure  unless  it  is  successful  in  furnishing  transportation  adequate 
to  the  needs  of  the  country ;  that  this  purpose  will  be  fulfilled  only  provided  each 
railroad  system  hereafter  existing  shall  establish  for  itself  a  credit  position  which 
will  enable  it  to  obtain  capital  from  the  investment  markets  both  readily  and 
economically;  that  with  the  diversity  of  ownership  of  the  yarious  parts  of  the 
transportation  system  of  the  country  as  now  constituted,  the  remedial  legislation 
of  the  transportation  act  will  provide  satisfactory  credit  for  systems  which  con- 
trol only  about  60  per  cent  of  existing  railroad  facilities  and  will  leave  those 
which  control  the  remaining  40  per  cent  in  much  the  same  position  as  before 
Federal  control;  that  with  a  comqion  interest  in  the  ownership  of  all  parts  of  the 
system  the  legislative  provisions  of  the  transportation  act  will  provide  sufficient 
credit  for  the  entire  system;  that  with  a  readjustment  of  ownership  which  will 
make  systems  covering  the  same  territory,  similar  in  essential  resnects,  the  same 
results  will  be  oi)tained  from  a  credit  standpoint  as  though  the  entire  system  were 
commonly  owned;  that  the  readjustments  of  ownership  necessary  to  secure 
similar  systems  can  be  brought  about  without  seriously  disturbing  the  relation- 
ships of  ownership  and  control  already  existing,  and  without  loss  of  credit  stand- 
ing on  the  part  of  any  of  the  railroads  involved;  further,  that  competition  offers 
greater  assurance  of  economical  and  efficient  service  than  a  monopoly;  and  it  is, 
therefore,  compatible  with  the  public  interest  that  further  consolidations  be 
made  which  will  create  systems  in  each  transportation  district  which  are  competi- 
tiye  as  well  as  substantially  uniform  in  their  operating  and  financial  characteris- 
tics. 

The  passage  of  the  transportation  act  established  private  operation  and 
management  under  public  regulation  as  a  part  of  the  future  railroad  policy  of  the 
country.     So  far  as  a  satisfactory  system  of  regulation  can  be  provided  by 
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legislation,  it  has  been  provided  by  the  provisions  of  the  transportation  act.  Its 
successful  application,  however,  requires  that  uniform  results  be  obtained,  and 
such  results  can  not  be  obtained  unless  application  be  made  to  roads  or  systems 
operating  under  uniform  conditions.  Whether  it  will  be  necessary  to  establish 
such  uniform  conditions  by  compulsory  consolidations,  or  resort  to  a  monopoly 
with  Government  ownership,  is  a  question  for  the  future  to  determine.  The 
adoption  of  one  of  these  expedients  appears  to  be  certain,  unless  the  necessary 
cooperation  can  be  secured  to  bring  about  by  voluntary  action  such  consolida- 
tions as  are  required  to  make  effective  the  regulatory  provisions  of  the  transpor- 
tation act. 

Index  to  Maps 
Alphabetical  list  of  all  Class  I  roads 

*  Roads  are  not  shown  on  the  maps  or  included  in  the  tables  but  they  would,  of  course,  be  included  in  a 
complete  plan  for  consolidating  all  roads  into  a  limited  number  of  strong,  comoetine  systems. 

••  Are  to  be  joint-control  roads  shown  on  the  maps  but  the  figures  are  not  included  in  the  tables. 

***  Joint-control  roads  shown  on  the  maps  and  one-half  of  the  figures  are  included  in  each  system. 

§  The  Central  Pacific  has  been  placed  with  the  Union  Pacific,  but  the  figures  are  included  in  those  of 
the  Southern  Pacific. 

§§  Wabash  lines  east  of  St.  Louis  are  included  in  the  Buffalo  System;  lines  west  of  St.  Louis  in  Oreat 
Northem-St.  Paul  System.    Total  figures  are  used  in  the  Buffalo  System. 

NAME  OP  ROAD  Map  No. 

Alabama  &  Vicksburg. 7 

Alabama  Great  Southern 7 

Ann  Arbor _ 4 

*  Arizona  A  New  Mexico 

Arizona  Eastern - 12 

Atchison,  Topeka  &  Santa  Fe -  11 

Atlanta  A  West  Point .._ 6 

*.\tlanta,  Birmingham  &  Atlantic 

Atlantic  City - 4 

♦Atlantic  &  St.  Lawrence — 

Atlantic  Coast  Line 6 

Baltimore  &  Ohio _ --  4 

Baltimore,  C!he8apeake  &  Atlantic 3 

** Bangor  &  Aroostook.  _ ._ _ 1,  2,  3,  4 

Bessemer  &  Lake  Erie 2 

♦Bingham  &  Garfield 

♦♦Boston  &  Maine ^ _ 1,  2,  3,  4 

Buffalo  &  Susquehanna 2 

Buffalo,  Rochester  k  Pittsburgh -. 2 

♦Canadian  Pacific  lines  in  Maine 

CaroHna,  Clinchfield  &  Ohio 6 

♦♦Central  New  England - 1,2,3,4 

Central  of  Georgia 13 

Central  of  New  Jersey 1 

§  Central  Pacific 10 

♦Central  Vermont 

Charleston  &  West  Carolina - — ft 

Chesapeake  &  Ohio --  5 

♦♦♦Chicago  &  Alton ..- 8-10 

♦♦♦Chicago  &  Eastern  Illinois . 11-12 

Chicago  &  Erie - -  2 

Chicago  &  North  Western.. _. 10 

Chicago,  Burlington  &  Quincy 9 

♦Chicago,  Detroit  A  Canada  Grand  Trunk  Junction.  _ 

Chicago  Great  Western 9 

♦♦♦Chicago,  Indianapolis  A  Louisville 6-7 

Chicago,  Milwaukee  A  St.  Paul — .-  8 

♦Chicago,  Peoria  A  St.  Louis 

Chicago,  Rock  Island  A  Gulf 12 

Chicago,  Rock  Island  A  Pacific — 12 

Chicago,  St.  Paul,  Minneapolis  A  Omaha 10 

♦Chicago,  Terre  Haute  A  Southeastern _ 

Cincinnati,  Indianapolis  A  Western —  4 

Cincinnati,  New  Orleans  A  Texas  Pacific 7 

Cincinnati  Northern _ 1 

Cleveland,  Cincinnati,  Chicago  A  St.  Louis 1 

Coal  A  Coke 4 


NAME  OF  ROAD — Continued  Map  No. 

Colorado  Southern 9 

♦Colorado  A  Wyoming 

Colorado  Midland ^ 9 

♦Cripple  Creek  A  Colorado  Springs 

Cumberland  Valley 3 

Delaware  A  Hudson 2 

Delaware,  Lackawanna  A  W^estern 2 

Denver  A  Rio  Grande.. 9 

♦Denver  A  Salt  Lake 

♦Detroit  A  Mackinac 

♦Detroit  A  Toledo  Shore  Line 

♦  Detroit,  Grand  Haven  A  Milwaukee 

♦Detroit,  Toledo  A  Ironton 

Duluth  A  Iron  Range 8 

Duluth,  Missabe  A  Northern ^ 8 

Duluth',  South  Shore  A  Atlantic I 13 

♦  Duluth,  Winnipeg  A  Pacific 

El  Paso  A  Southwestern 12 

Elgin,  Joliet  A  Eastern 2 

Ene 2 

Florida  East  Coast 7 

Fort  Worth  A  Denver  City 9 

Galveston,  Harrisbirg  A  San  Antonio 12 

Georgia  Railroad,  Lessee 6 

Georgia  Southern  A  Florida 7 

Grand  Rapids  A  Indiana 3 

♦Grand  Trunk  Western 

Great  Northern _                8 

♦Gulf  A  Ship  Island 

Gulf,  Colorado  A  Sante  Fe 11 

♦Gulf,  Mobile  A  Northern 

Hocking  Valley 5 

Houston  A  Texas  Central 12 

Houston  East  A  West  Texas 12 

Illinois  Central 13 

International  A  Great  Northern 11 

Kanawha  A  Michigan 1 

Kansas  City,  Mexico  A  Orient 12 

Kansas  City  Southern 9 

Lake  Erie  A  Western 1 

♦♦Lehigh  A  Hudson 1,  2,  3,  4 

♦Lehigh  A  New  England 

Lehigh  Vallej' 4 

Long  Island . 3 

Los  Angeles  A  Salt  Lake 10 

♦Louisiana  A  Arkansas 

♦Louisiana  Railway  A  Navigation 

Louisiana  Western 12 

Louisville  A  Nashville 6 

Louisville,  Henderson  A  St.  Louts 6 

♦♦Maine  Central i,  2,  3,  4 

Michigan  Central I_     _  1 

♦Midland  Valley '__'_ 

Mineral  Range __ 13 

Minneapolis  A  St.  Louis 13 

Minneapolis,  St.  Louis  A  Sault  Ste.  Marie 13 

♦Missouri  A  North  Arkansas 

Missouri,  Kansas  A  Texas 10 

Missouri,   Kansas  A   Texas  of  Texas  (included  in   \Iissouri,   Kansas  A 

Texas) lo 

♦Missouri,  Oklahoma  A  Gulf ; 

Missouri  Pacific H 

Mobile  A  Ohio 7 

♦♦Monongahela i^  3 

Morgan's  Louisiana  A  Texas  R.  R.  A  Steamship  Co._ 12 

N  ashville,  Chattanooga  A  St.  Louis 6 
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KAILROAD  CONSOLIDATION 


NAME  OF  ROAD — Continued  Map  No. 

♦Nevada  Northern. - _ 

New  Orleans  &  Northeastern. ' 

*New  Orleans  Great  Northern. - - --- 

New  Orleans,  Texas  &  Mexico ^* 

New  York  Central i 

New  York,  Chicago  &  St.  Louis.. f 

♦♦New  York,  New  Haven  &  Hartford 1,^^,4 

New  York,  Ontario  &  Western -- * 

New  York,  Philadelphia  &  Norfolk | 

New  York,  Susquehanna  &  Western ^ 

Norfolk  &  Western - ^ ^ 

♦Norfolk  Southern - g 

Northern  Pacific - - -- 

Northwestern  Pacific _. -- -- —  JJt 

Oregon  Short  Line ^ *J: 

Oregon-Washington  R.  R.  &  Navigation - - ---  Jy 

Panhandle  &  Santa  Fe ^* 

Pennsylvania  Company - - ^ 

Pennsylvania  Railroad -  ^ 

Pere  Marquette f 

Philadelphia  &  Reading - -  * 

Philadelphia,  Baltimore  &  Washington y 

Pittsburgh  &  Lake  Erie J 

Pittsburgh  &  West  Virginia -  ; 

Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis -  -* 

♦Pittsburgh,  Shawraut  &  Northern. - 

Port  Reading -' - -"2  c  n  n 

♦♦Richmond,  Fredericksburg  &  Potomac... '  t '  o  q  1 

♦♦Rutland - - '    '    in 

St.  Joseph  &  Grand  Island. - -- --  fV 

St.  Louis,  Brownsville  &  Mexico.. - JJ 

St.  Louis,  Iron  Mountain  &  Southern ** 

St.  Louis-San  Francisco 5 

St.  Louis,  San  Francisco  &  Texas --  ° 

St.  Louis  Southwestern - r^ 

St.  Louis  Southwestern  of  Texas - f* 

San  Antonio  &  Aransas  Pass ^:£ 

Seaboard — - m 

Southern - ^ 

Southern  Railway  in  Mississippi... --- .' 

§Southern  Pacific. _ - 

♦Spokane  International - ^  ^ 

♦♦♦Spokane,  Portland  &  Seattle - - °' J 

Staten  Island  Rapid  Transit - 

♦Tennessee  Central -- - -- -  -  -  -  -^  -  -  - '  "  "  ; "  a 

Texarkana  &  Fort  Smith  (included  m  Kansas  City  Southern) ^ 

Texas  &  New  Orleans - - |^ 

Texas  &  Pacific - ^} 

Toledo  &  Ohio  Central... - * 

Toledo,  Peoria  &  Western - - -  J 

Toledo,  St.  Louis  &  Western. J 

Trinity  &  Brazos  Valley. --  J 

Ulster  &  Delaware - -^ 

§Union  Pacific. - *" 

Vicksburg,  Shreveport  &  Pacific . ' 

Virginian - - ~  «  o 

§§Wabash -".  ,  ^  7 

♦♦Washington  Southern d,  4,  o,  o,  / 

West  Jersey  &  Seashore - J 

Western  Maryland. q 

Western  Pacific - «  |« 

♦♦Western  Railway  of  Alabama. .  _ - "»  *^ 

Wheeling  &  Lake  Erie... -.-zzr .--,%" L'^""';"'  m     in 

Wichita  Falls  &  Northwestern  (included  in  Missouri,  Kansas  &  Texas)..  1     lu 

Wichita  Valley - .^ 

Yazoo  &  Mississippi  Vallev - 
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NEW  YORK  CENTRAL  SYSTEM 
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BUFFALO  SYSTEM 
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•     Erie 
S3         t'hirap  &  Erie 
47         New  York.  Susquehanna  &  Western 
14**Wabash 

SO         Wheeling  A  Lake  Erie 
Pere  Marquette 

New  York.  Chicago  &  St.  Louis 
I3elaware  &  Hudson 
Delaware.  Lufkawanna  &  Western 
buffalo.  Rochester  &  I'ittaburjfh 
Beasf'mer  &  Lake  Erie 

«»'»    SOa  Pittsburgh  &  West  Virginia 

'■*-*"^  «  >,.  ■      S3     Elgin,  Joliet  &  Eastern 
■"'■■""»      M     Buffalo  &  Susquehanna 

Line  at  Pkesent  Controlled  by  Two  or  Morr  Systems' 
S«    *Lphigh  &.  Hudson 

NEW   ENGLAND   SYSTEM 

To  be  jointly  controlled  by  all  four  Proposed  Eastern  Systems 

Al-io  shown  on  Maps  1,  3,  4 

44     Rutland 

Boston  &  Maine 
Maine  Central 
Bangor  &  Aroostook 
New  York,  New  Haven  &  Hartford 
Central  New  England 

*  Also  shown  on  Maps  1,  3,  4. 
••Lines  of  this  System  west  of  St. 
Louis  are  shown   with   Gt.   Nor.- 
St.  Paul  System. 
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provincetown 


Trackage  rights  are  shown  in  the  same 
color  as  the  roads  having  the  right,  but 
In  a  broken  line  thus: .._.._. 
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1    Pmuylyanim  Railroad 
( Pmiiuylvania  Co. 
( PittabuTf  h.  Cinemnati,  Chicago  A  St.  Loida 

Philaddphia.  Baltimore  it  YfmMagUn 

Grand  Rapids  *  Indiana 

Long  Island 

N«w  York,  Philadelphia  *  Notfoik 

Wsat  Jersey  A  Seashore 

Cumherland  Valley 

Baltimore,  Chesapeake  A  Atkmtie 

Toledo,  Peoria  ft  Western 

CONTKOLLBD  BY  TWO  OB 

M      *Lehich  A  Hudson 

'    M  **Monongahela 
It      tRiehmond,  Fredericksburg  A  PotooMM 

IM  trWashington  Southern 


NEW  ENGLAND  SYSTEM 

To  be  Jointly  eontrolled  by  aD  four  Proposed  Eastern  SyMems 

Also  shown  on  Maps  1,  2,  4. 

44    Rutland 

•    Boston  *  Maine 


"-'•--   II  Maine  Cnitral 

.  41  Bangor  A  Aroostook 

4  New  York,  New  Haven  A  Hartfocd 

>• »n*  41  Central  New  Eni^and 


*AkK>  shown  on  Maps  1,2,  4.         t  Also  shown  on  Maps  4.  6,  6.  7. 
••  Also  shown  on  Map  1.  ft  Also  shown  on  Maps  4,  6,  6.  7. 


risMa  are  ibown  in  fiie  same 
eelor  as  the  roeds  havinff  the  ri«ht,  but 
in  a  broken  line  "«"■• 
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BALTIMORE- READLNG  SYSTEM 

COLOR  NO.  NAMB 

■■       *  -  '  (?  <fc  Ohio 

60  1  Ulaoii  Rapid  Transit 

...B^^HB^      7  l'n;ia(U  Irihia  &.  Hf^adrng 
61         Port  Reading 
53         Atlantic  City 

104  Coai&Coke 

51  Ann  ^rbo^ 

64  Cint  ti.irati,  Indianapolis  &  Western 

28  U.-sUtru  Maryland 
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•^i*   366  Tuiedo.  St  i^uis  &  Western 
10    Lehigh  Valley 


Limes  at  Present  Covtbollec  by  Two  ob  More  Systems 
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*Lehigh  &  Hudson 
♦♦Washington  Southern 

tRichmond,  Frt^erirkaburg  &  Potomac 
Grand  Trunk  Ry.  (Proposed  Traeiutg<^ 
Rights; 


NEW  ENGLAND  SYSTEM 

To  be  jointly  contr«»iled  by  all  four  Proposed  Eastern  Systems 
Also  shown  on  Maps  1,  2,  3 

» 44  Rutland 

—. 8  Boston  &  Maine 

•  n  n  -I  T  -1  I   (^  25  Maine  Central 

■■■■ »  46  Biingor  &  Aroostook 

fc  4  Nt  w  York,  New  Haven  A  Hartford 

'  »  "  «   ■  ■ »«  41         Central  New  England 

*  Also  shown  un  Maps  1,  2,  3. 
*♦  Also  shown  on  Maps  3,  5,  6,  7. 
t  Also  shown  on  Maps  3,  5,  6,  7. 
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MAP  5 

NORFOLK  &  WESTERN-CHESAPEAKE  & 

OHIO  SYSTEM 


■  •HCIiiIb. 


■«*■ 


NORFOLK  &  WESTERN-CHESAPEAKE  &  OHIO 

SYSTEM 


so. 
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MAIOI 

Che8ap«ake  ft  Ohio 
Hocking  Valley 
T4    Norfolk  ft  Western 
St     Virginuin 

Carolina,  Clinchfleld  ft  Ohio 

LlHW  AT  FOBBNT  CONTROLLED  BY  TWO  OR   hLomZ  SYVrEMS 

■r  III    III  I  i.ii.r  101    *Wa8hington  Southern 

— — _— .   as    tRichmond,  Fredericksburg  ft  Potomac 

*  Also  shown  on  MafM  3,  4,  6,  7. 

t  Also  shown  on  Maps  3,  4,  6,  7. 
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MAP  6 

ATLANTIC  COAST  UNE-LOUISVILLE  & 
NASHVILLE  SYSTEM 
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ATLANTIC  COAST  LINE-LOUISVILLE& 
NASHVILLE  SYSTEM 


COLOR 
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101 
S4 


KAMB 

Atlantic  Coast  Line 
Louisvin<>  &  Nashville 
Nashville,  Chattanooga  &  St.  Louis 
Charleston  &  West  Carolina 
Louisville,   Henderson  A  St.   Ix>uis 
Georgia 

Atlanta  &  West  Point 
^Chicago,   Indianapolis  &  liOui«viIIe 


Lanes  at  Present  Controlled  by  Two  or  More  Systems 

♦♦Washington  Southern 
tRichmond,  Fredericksburg  &  Potomac 
ttWestern  Railway  of  Alabama 

*♦  Also  shown  on  Maps  3,  4,  5,  7. 

tAlso  shown  on  Maps  .1,  4,  5,  7. 

ft  Also  shown  on  Map  13. 

♦  This  road  will  be  jointly  controlled  by  the  Atlantic  Coast  line-Louisville  A  Na.^h- 
ville  System  and  the  Southern  System,  one-half  of  the  mileage  and  figuras  being 
included  in  each  system. 
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SOUTHERN  SYSTEM 
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NO. 
71     Southern 

Mobile  &  Ohio 
Alabama  Great  Southern 
Southern  Railway  in  Mississippi 
Cincinnati,  New  Orleans  &.  Texas  Pacific 
New  Orleans  &  Northeastern 
^Chicago,  Indianapolis  A  Louisville 
Alabama  &  Vicksburs 
IM     Vicksburg,  Shreveport  &  Pacific 

-  84     Florida  East  Coast 
■•     77     Seaboard 

—  tl     Georgia  Southern  &  Florida 


•7 
U 

ts 


Lines  at  Present  Controlled  by  Two  or  More  Systeicb 
'■■"■ 101     **Washington  Southern 


tBichmond.  Fredericksburg  &  Potomac 


"^Also  shown  on  Maps  3,  4,  6,  €. 
tAlso  shown  on  Maps  3,  4.  5,  6. 
♦This  road  will  be  jointly  controlled  by  the  Southern  System  and  the  Atlantic  Coast 
Lane-Louisville  &  Nashville  System,  one-half  of  the  mileage  and  figures  being 
included  in  each  system. 
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^^  MAP  8 

GREAT  NORTHERN-ST.  PAUL  SYSTEM 
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GREAT  NORTHERN-ST.  PAUL  SYSTEM 

COLOB 


NO.  NAMB 

Hi     Great  Northern 


i#>»nni»i«     141         *Spokane.  Portland  ii  Seattle 
IM     Chicago.  Milwaukee  A.  St.  Paul 


i> iiiiiiiiiiiiii       14  tWabash 

■■  ■  -    1S9     Duluth.  Minabe  &  Northern 

1S8     Duluth  &  Iron  Range 
-■^-•— ■-    115     St.  Louia-San  Franciaco 
I Ml    146        St.  Louis.  San  Francisco  &  Texas 

lM*^hicago  &  Alton 


^^ 


*  This  road  will  be  jointly  controlled  by  the  Great  Northem-St.  Paul  Syitem  and  the 
Northern  Pacific-Burlington  System,   one-half  of  the  mileage  and  figures  being 
used  in  each  system. 
*•  This  road  will  be  jointly  controlled  by  the  Great  Northem-St.  Paul  System  and  the 
Union  Pacific-Northwestern  System,  one-half  of  the  mileage  and  figures  being 
included  in  each  system, 
t  Lines  of  this  system  west  of  St.  Louis. 

Lines  esst  of  St.  Loub  and  total  figures  are  shown  in  the  Buffalo  System. 
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NORTHERN  PACIFIC-BURUNGTON  SYSTEM 
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NORTHERN  PACIFIC -BURLINGTON  SYSTEM 

COUMt 


>■■  .( 141  *Spokane,  Portland  it  Seattle 

tuiiiiiii ISS  Colorado  Southern 

m^^mm  m  -  i.     140  Foft  Worth  &  Denver  City 
IM  Chicago,  BurKngUm  A  Quincy 

IM  Colorado  Midland 

-^.«.^^.     ITf  Trinity  &  Braxoa  Valley 

ITT  WichiU  Valley 

IIT  Chicago  Great  Western 

111  Denver  &  Rio  Grande 

-♦.-^..^,4--*-    IJT  Western  Pacific 

ISS  }  Kansas  City  Southern 

Texarkana  &  l\.  Smith 

•  This  road  will  be  jointly  controlled  by  the  Great  Northem-St.  Paul  Syitein  and  the 
Northern  Pacific-Burlington  System,  one-haH  of  the  mileage  and  figures  being 
ineliided  in  each  s>'8tem. 
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UNION  PACIFIC-NORTHWESTERN  SYSTEM 
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Map  10 


UNION  PACIFIC -NORTHWESTERN  SYSTEM 

COLOR  ^O.  NAIIK 


NO. 

_    114  *Union  Pacific 
..,».»»      lie        Oregon  Short  Line 


,_-.=_—=-  1S4        Oregon- Washington  R.  R.  &  Navigation  Co. 

m* IM         Los  Angeles  &  Salt  Lake 

IM        St.  Joseph  &  Grand  Island 

.  lil  *Central  Pacific 

•.»———  110     Chicago  &  Northwestern 

..I...  II  III US        Chicago,  St.  Paul,  Minneapolis  &  Omaha 

»■«''■'  lJ5**Chicago  &  Alton 

— — — —     118  ( Miasouri,  Kansas  &  Texas 

-«  ]     Missouri,    Kansas  &  Tex.   of  Texas 

^^^^^_.  (     Wichita  Falls  &  Northwestern 

*  The  Central  Pacific  has  been  placed  with  the  Union  Pacific  but  the  figures  of  the 

Central  Pacific  are  included  with  those  of  the  Southern  Pacific. 
♦♦This  road  will  be  jointly  controlled  by  the  Union  Pacific-Northwestern  System 
and  the  Great  Northem-St.  Paul  System,  one-half  of  the  mileage  and  figures 
being  included  in  each  system. 
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NO.  NAME 

19T    Atchison,  Topeka  &.  SanU  Ft 

141        Northwestern  Pacific 
_--»«»     141        Panhandle  &  SanU  Fe 

116        Gulf,  Colorado  &  Santa  F* 

-—i— .^     SO  *ChicaKo  &  Eastern  lUinoia 

Its     Texas  &  Pacific 

ISSa  New  Orleans,  Texas  &  Mexico 

III!    1SS6       St.  Louis,  Brownsville  &  Mezieo 

1S4     International  &  Great  Northern 

lit     Missouri  Pacific 


■  >««»>»«   IIT        St.  Louis,  Iron  Mountain  ft  Southern 

*  This  road  will  be  jointly  controlled  by  the  Atchison  System  and  the  Southern  Pacific 
System,  one-half  of  the  mileage  and  figures  being  included  in  each  system. 
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IM  *South«rn  Pacific 


14t  Arisona  Eastern 

IM  Galveaton,  Harrisburg  &  San  Antonio 

lit  Houston  &  Texas  Central 

144  Texas  &  New  Orleans 

— — — —    ItT  Houston,  East  A  West  Texas 

« — >-,-^    IM  Louisiana  Western 

•  »»  •»  k    14S  Morgan's  Louisiana  &  Texas 
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■■•"■»  ■  ■  ■    ITl     Kansas  City,  Mexico  &  Orient 

«._»-——   14T    San  Antonio  &  Aransas  Pass 

lis     ChicaKu.  Rock  Island  A  Padfle 


_     ,  ISO        Chicago.  Rock  Island  &  Gulf 

1 1S>     El  Paso  &  Southwestern 

-    -     IM     St.  Louis  Southwestern 

174        St.  Louis  Southwefttem  of  Texas 
»_>-u.o  o  .>     10**Chlcago  &  Eastern  Illinois 

*  The  Central  Pacific  has  been  placed  with  the  Union  Pacific,  but  the  figures  of  the 

Central  Pacific  are  included  with  those  of  the  Southern  Pacific. 
♦•This  road  will  be  jointly  controlled  by  the  Atchison  System  and  the  Southern 
Pacific  System,  one-half  of  the  mileage  and  figures  being  included  in  each  system 
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ILUNOIS  CENTRAL-SOO  SYSTEM 
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ILLINOIS  CENTRAL— SOO  SYSTEM 


COLOR 


NO.  NAME 

71    Illinois  Central 


,, m  7t        Yazoo  &.  Mississippi 

<i)i(i!ii tiMi>  M         Central  of  Georgia 

-  in  Minneapolis  &  St.  Louis 

— — — —  lie  Minneapolis,  St.  Paul  &  Sault  Ste.  Marl« 

I.- 1  liS  Duluth,  South  Shore  &  Atlantic 

thiiiiiitiiiiiiHiiMiiitii  i%0  Mineral  Range 

Line  at  Present  Controixed  by  Two  or  More  Systems 
——————    iOt     ^Western  Railway  of  Alabanoa 

*  Also  shown  on  Map  6. 
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